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tation Act, Art. 188 applies and not Art. 181 
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, (I® of 1940), Ss. 31, 14 —Award not 
Hied — No petition for setting it aside lies 
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-S. 4 — Power to grant licenses is not 

controlled by S. 4 but by rules under Act: la 

- Ss. 14 and 4 and Buies under Act — 

Collector has no discretion in granting 
licenses — Statutory duty to issue it is im¬ 
posed by S. 14 (1)—It is not affected by S. 4 
—Collector should not ask Commissioner for 
orders but dispose of application himself: la 
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-S. 390 — Offence of working factory 

without permission—Previous acquittal can¬ 
not under 8. 408, Criminal P. 0., bar subse¬ 
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—-S. 890 (1) (as amended by Aot 1 of 
1916) —Construction—8.890 (1) constitutes 
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Bombay City Municipal Act 

two independent offences of establishing new 
factory in which mechanical power is in¬ 
tended to be employed without permission 
and working factory in which mechanical 
power is intended to be employed without 
permission 8266 
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S. 22 (1) (f), (i) and (g), Buies under, 
Br. 4, 7 and 6 —R. 6 in so far as it compels 
keeper of restaurant to obtain license for 
non-prohibited hours is ultra vire3 — Under 
Rr. 4 and 7, necessity of keeper being present 
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by license 190 
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suit property made by party alio intuitu — 
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(SB) 2086 

- B. 143 — Cross-objections beyond time 

—Court not excusing delay — Court-fee can 
be refunded 125(1) 

Bombay High Court (Original Side) 
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- B. 567 — Item 14 of Table of Fees— 
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paper book not deposited by appellant in 
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- Ss. 202, 203 — Government can evict 

person by notice under S. 202—Such notice 
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1616 

- Ss. 202, 61, 66, 79A — Government 

and private landlord—Difference in powers 
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Bombay Land Revenue Code 

- Ss. 202, 6S — Incorrect order is not 

necessarily illegal 161e 

_ Ss. 211, 65 and 67 —Sanad in Form M 

under S. 65 embodying certain terms agreed 
to between Government and occupant — 
S. 211 does not apply—Government cannot 
modify terms of sanad before expiry of 
period specified therein — Whether agree¬ 
ment was under S.*67 or S. 65 same prin¬ 
ciple applies 256 

Bombay Land Revenue Rules (1921), 
R. 43 —Building sites — Building sites can 
be granted on restricted tenure, i.e., on an 
inalienable tenure 817a 
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1025 )—Ahmedabad Municipal Rules, R. 344 
—Ultra vires 1776 
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ownership 188 
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- S. 123 (5) — Accused intimating de¬ 
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imprisonment uncalled for and holding ac¬ 
cused as unable to pay fine of Rs. 600— 
Magistrate may treat inability of accused to 
pay as special reason within S. 4 (a) proviso 
and impose smaller fine 206 (2) 

Bombay Revenue Jurisdiction Act (10 
of 1876), S. 11 — Order of Revenue Court 
nullity — No obligation even to file appeal 

arises — Such order need not be set aside_ 

It is no bar under S. 11 (FB) 257a 

- S. 11 —Validity of order can be deoided 

in appeal (FB) 2 576 

- S. 11 — Difference between S. 11 and 

Art. 14, Limitation Act, explained 161/ 

Bombay Salt Act (2 of 1890), Ss. 47,28— 
Removal” is not restricted to removal from 
salt works 25a 

■ 4$ (a) and 3 (o) — “Removal” 

explained—Removal by servant — Servant 
cannot be convioted under S. 47 (a) 256 


Bombay Securities Contracts Control 

Act (8 of 1925), S. 6 — Native Share and 
Stock Brokers’ Association Rules, R. 46 (a) 
and R. 167 (a), (e) and (g) — Contract note 
is not contract for purchase or sale and 
hence S. 6 does not make such note void— 
Omission to mention name of one of the 
partners does not make note invalid 224a 
Bombay Shops and Establishments Act 
(24 of 1939 )—Rules under, R. 12 (5), (10) 
—No employees — Sub-rule (o) does not 
apply but sub-rule (10) applies 39 d 

- S. 4 (1) (a) — Owner is not person 

occupying position of management 39c 
- S. 5 — Word “enactment” in S. 5 in¬ 
cludes statutory rules framed by Government 

2206 

- Ss. 5 and 2(5) — Employer includes 

owner—Section 5 includes one-man shop 

89a 

-S. 17 — Rules under Act, R. 12 (4) — 

Employees employed on daily terms are 
entitled to holiday if they work for six days 
in week—Notice under R. 12 (4) not put up 
—Employer is liable 79 

Bombay (Town) Tobacco Duty Act (4 of 
1857, as amended by Act 6 of 1938), S. 11, 
Rules under, Licence Form A — Words 
"rules framed thereunder” in Form A refer 
to existing rules and do not cover rules which 
may be framed in future—Licence for 1941 
granted in Form A—Government cannot alter 
conditions of that licence during currenoy of 
year 220a 

Bombay Village Police Act (8 of 1867), 
S. 17 —Pleader can be engaged but presence 
of accused cannot be dispensed with: 205(2) 
Civil Procedure Code (14 of 1882), S. 257A 
—First part of S. 257A applies to agreement 
suspending execution not to agreement totally 
ending execution 221c 

-S. 257A —Interest added in advance 

not in excess of interest accruing under 
decree is not excess payment 22 Id 

-S. 257A — Further interest on default 

—Provision is penal — Whole agreement is 
not made void 22le 

- (6 of 1908), S. 10 —Matter directly and 

substantially in issue—Test laid down 814 

--S. 11 — Litigating under same title— 

Term illustrated 322a 

—— Scope — Where the cause of 
action is different, earlier deoision on inter¬ 
pretation of law will not operate as res 
judicata 8226 

— Ss. 11, 47 (3) and 0. 22, R. 5— Ques¬ 
tion whether person olaiming as adopted son 
entitled to continue execution deoided in 
execution — Subsequent suit between same 
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parties with respect to another property of 
same owner—Decision as to validity of adop. 
tion operates as res judicata in suit 3096 

-Ss. 11 and 47 — Suit in 1924 by co- 

tenant for share of income—No ouster claim- 
ed or decided—Claim decreed — Subsequent 
suit by son of such co-tenant for partition of 
same property held not barred by S. 11 or 
S. 47—Suit held also not barred by limita¬ 
tion 446 

- Ss. 13 and 14 —Action in personam on 

any cause of action—Cases in which foreign 
Courts have jurisdiction, stated — Circum¬ 
stances in which foreign Courts do not ac¬ 
quire jurisdiction, indicated — Execution of 
power of attorney in favour of agent does 
not amount to agreement to submit to juris, 
diction—Parties cannot resile from contract 
to submit to jurisdiction—"Conduct amount¬ 
ing to submission to jurisdiction” explained 

1996 

-S. 13 —What the law in foreign country 

is, is question of fact — Judgment of highest 
tribunal of that country is best evidence — 
No question of binding nature of judgment 
arises 185& 

-S. 13 (b) — Decision held on merits— 

Fact that defendant did not appear cannot 
make it otherwise 199(£ 

- S. 13 (e) — Claim including certain 

items for which defendant was not liable — 
Judgment cannot be said to have been ob¬ 
tained by fraud on Court 199c 

-S. 14 — Certified copy of foreign judg¬ 
ment produced—Court is bound to presume 
that Court passing decree was of competent 
jurisdiction—Presumption how may be dis¬ 
placed by opponent 199a 

- S. 35 — Several sets of defendants — 

"Suit dismissed with costs" explained 2846 
-S. ,35 — Separate defendants — Defen¬ 
dant having independent case engaging sepa¬ 
rate pleader is entitled to separate costs 

284c 

■- Ss. 35 and 92 — Suit by trustee not 

complying with S. 92—He is not entitled to 
costs out of trust estate 125 (2)6 

- S. 47 (3) —Applicability—Sub-s. (3) of 

S. 47 applies where there is dispute between 
one party and a representative of another 
party about the latter’s right to represent 
the deceased party’s estate 309a 

_ S. 48 —Decree held barred under S. 48 

282 

- S. 60 (h) — Jobber required to do 

personal manual labour is labourer within 
Section 60 (h) 1916 


Civil P. C. 

--S. 60 (h) — Wages of labourer are not 

liable to attachment at all 191/ 

- S. 64 —Prior mortgagee attaching pro. 

perty in execution of his money decree sub¬ 
ject to his mortgage — Subsequent mortgage 
expressly providing for payment of certain 
amount to prior mortgagee — Payment of 
such amount is not "contrary to attachment” 
or "against claim enforceable under attach- 
ment” 227c 

-S. 80 — Notice can be waived by party 

concerned—Want of notice cannot be pleaded 
by third person 389a 

-S. 80 — Notice — Failure to give sur¬ 
name, caste or occupation does not make it 
defective 16 la 

-S. 92 —Sanction must be to named per¬ 
sons—Named persons explained 291a 

-S. 92 —Suit under S. 92 — Some issues 

beyond S. 92 does not affect maintainability 
of suit 2916 

S. 92 — Suit by trustee against co¬ 
trustee alleging breach of trust — Relief 
contemplated by S. 92 asked — Consent of 
Advocate-General absent—Suit is not main¬ 
tainable 125 (2)a 

-S. 115 and 0. 22, R. 10 — Power to 

add person as party under 0. 22, R. 10 is 
discretionary and will not be interfered with 
in revision 826 

-S. 151 — Inherent jurisdiction cannot 

be invoked where it has been impliedly re¬ 
moved 306a 

- 0. 1, R. 8 —Defendants sued in repre¬ 
sentative capacity—Relief which plaintiff is 
entitled to, explained — Plaintiff asking for 
personal decree against defendants — Leave 
to sue should not be granted 186 

- 0. 1, R. 10 — Partnership suit for dis¬ 
solution and accounts—Defendant can be 
transposed as plaintiff and vice versa 35 

- 0. 2, R. 2 — Claim for mesne profits 

omitted while claiming possession — Subse. 
quent suit for mesne profits is barred by 
0. 2, R. 2 338 

- 0. 6, Rr. 16 and 17 —Valuation of re¬ 
lief can be allowed to be amended I6l?t 
- 0. 9, R. 6 — Words "Court may pro¬ 
ceed ex parte" — Meaning of, explained 

344a 

- 0. 17, R. 2\ 0. 9, Rr. 13 and 6 —Case 

adjourned—Defendant absent — Procedure 
— Court can proceed ex parte — Defendant 
can apply under 0. 9, R. 13 3446 

- 0. 21, R. 2 (1 )—Application by decree- 

holder—Court need not see whether arrange¬ 
ment is proper but it must see whether it 
is legal 59a 
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_ 0. 21, R. 2(1) — Decree.holder can 

■withdraw his application 

_ 0. 21, R. 2 (2) and 0. 32. R. 7 -Some 

judgment-debtors minors — Court must see 

that compromise is for benefit of minor : o96 

_ 0. 21, R. 2 (3) — ‘ Or’ must be read as 


‘and’ 


59c 


-0. 21, Rr. 15 and 16 — Decree-holder 
assigning decree to two persons — One 
assignee applying for execution of whole 
Application is in accordance with law and 
acts as step-in-aid 29 

_ 0. 21, Rr. 16 and 22 —Combined notice 

is sufficient 184a 

_ 0. 21, Rr. 16,22 — No objection as to 

assignment taken in previous execution — 
Objection cannot be raised in subsequent 
execution 1946 

_ 0. 21, R. 41 — Chamber Summons is 

not necessary—But Court should not, except 
in exceptional circumstances, pass order 
against party without notice 100 

- 0. 21, Rr. 62 and 54 — Property im¬ 
movable — Receiver appointed by Court in 
custody—Procedure for attaching such pro¬ 
perty explained 58 

- 0. 21, R. 57 — Darkhast held not dis¬ 
missed for docree-holder’s default 227/ 

- 0. 21, Rr. 63 and 58 — Application 

under R. 58 — Order dismissing application 
before sale on merits or acquiescence of appli¬ 
cant falls under 0. 21, R. 68 — Order even 
within 80 days after sale dismissing appli¬ 
cation on ground that Court had no juris¬ 
diction to pass order on merits does not fall 
under 0. 21, R. 68 — 0. 21, R. 68 contem¬ 
plates order relating to merits of olaim 

268 

-0. 21, R. 83—(1882), S. 257A —Order 

held made under 0. 21, R. 89 221/ 

- 0. 21, R. 92 and S. 151 — Property 

deteriorated or lost after sale and before 
confirmation — Purchaser must bear loss— 
Court cannot help purchaser under S. 151 

806c 

- 0. 22, R. 4 — Insolvency — Right to 

contest is not personal — Heirs of insolvent 
can contest adjudication in appeal 1696 

- 0. 22, R. 10,0. 43, R. 1 (l) and S. 47 

■—Application in execution proceedings to 
add party to darkhast — Application falls 
under 0. 22, R. 10 and not under S. 47- 
No second appeal lies 82a 

■ 0. 23, R. 1 and S. 141 — Application 

to file award—Rule 1 applies 67a 

—— 0. 23, R. 1 —Applicability to applica¬ 
tion to file award—Effect stated 676 

0. 23, R. 1 —Application to file award 


Civil P. C. .a- 

and suit to enforce award are not proceedings 
with respect to same subject-matter—So 
also suit on original cause of action—Failure 
to obtain leave does not bar suit on original 
cause of action 

*_ 0. 26, Rr. 7 and 8 —Witness examined 

on commission—Deposition must be tendered 
in evidence — If party examining doe3 not 
tender, opposite party can be allowed to 
tender same 266 

_ 0. 33, Rr. 12, 10 and 11— Rr. 10 and 

11 are mandatory—Under those rules Court 
must pass order for payment of court-fees 
suo motu — Rule 12 is confined to cases of 
distinct omission by Court to pass orders 
under Rr. 10 and 11 suo motu — Pauper 
suit—Plaintiff partly succeeding and partly 
failing — Court directing plaintiff to pay 
whole amount of court-fee—Order becoming 
final as not appealed against—Government 
not appealing under R. 18—It cannot assail 
decree by application under R. 12 274a 

-0. 33, Rr. 12 and 13 — Pauper suit — 

Order as to payment of court-fees passed— 
Application by Government to amend deoree 
under R. 12 is incompetent—Whether order 
on application is appealable (Queere) : 2746 

- 0. 41, R. 22 —Plaintiff obtaining decree 

in lower Court—If he wants higher right, he 
must file cross-objections 161m 

Company — By registering its name com¬ 
pany gains monopoly of use of that name— 
Even if company is unregistered, Court will 
restrain registration under Act of new Com¬ 
pany intended to carry on same business as 
unregistered company and to bear similar 
name calculated to deceive publio (Per 
Wadia J.) 2416 

-Registration of film name confers no 

right on company (Per Division Bench) 

241 / 

-Winding up — Fact that petitioner 

holds only five out of total of 1696 shares is 
no reason for refusing winding up order— 
Whether company should be wound up— 
Main consideration is interest of share¬ 
holders and creditors — Fact that majority 
of share-holders and large number of ore. 
ditors are opposing petition and rest of credi¬ 
tors are taking no part must bear with Court 
in coming to its conclusion 281a 

-Winding up—Court will not go behind 

balance sheet of company duly audited by 
auditors especially when it was open to share¬ 
holder petitioner to question same in other 
proceedings # 2816 

-Winding up—Petition for—Court will 

refuse deoision as to probable success or non. 
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success of company as commercial speculation 

281c 

-Winding up — Petition for —Whether 

company should be wound up—Test—Term 
‘commercially insolvent” explained — Sub¬ 
stratum of company when must be deemed 
to be gone—Tests—Tests held not satisfied 

231 d 

--Winding up—Petition for — Question 

of directors exceeding borrowing powers is 
essentially of internal management of com¬ 
pany—Court will not go into that question 
especially when company has ratified bor¬ 
rowings by directors 231c 

-Directors lending to company in excess 

of their borrowing powers — Monies in fact 
utilised by company—Company is liable to 
pay that amount 231/ 

-Winding up—Petition for—Petitioner 

must make out case for winding up on peti¬ 
tion—He cannot be allowed to fish out case 
by cross-examining company’s deponents 
who have made affidavits or by inspection of 
its accounts—Court will not allow petition to 
stand over till after inspection 231 g 

-Winding up — Alleged misconduct of 

directors or business being carrried on at loss 
are not per se grounds for winding up: 2317* 

-Winding up — Petition for, by share. 

holder—Petitioner is not under disability as 
compared to contributory—Nor is he under 
obligation to prove that there would be sur¬ 
plus assets after winding up—But his peti¬ 
tion should be scrutinised more carefully than 
contributory’s— Special rule to be observed 
by Court exercising discretion in winding up, 
stated — Majority of shareholders showing 
confidence in company’s management and 
faith in its future prospects — Court will 
rarely interfere 231* 

-Winding up — Petition for, by share¬ 
holder alleging gross mismanagement on part 
of ex-managing director—Directors of com¬ 
pany already appointing auditors to investi¬ 
gate matter—Winding up petition held could 
not be allowed to stand over till investigation 
by auditors was complete — Petitioner held 
could present fresh application after comple¬ 
tion of investigation by auditors 231; 

Contempt—Contempt of Court—Contempt 
known as scandalizing Court—Object of pro¬ 
ceedings for—Allegation by solicitor engaged 
in case that Judge has prejudged issue of fact 
before evidence has been called on either side 
amounts to contempt of Court known as 
scandalizing Court 831 

Contempt of Court—Chamber proceedings 
—Reports of, are not to be published in news- 


Contempt of Court 

papers except with the express permission of 
the Judge concerned 86a 

-Proceedings for guardian ad litem are 

relating to ward 866 

-Interference with trial is essential: 8(ic 

-Eflect, not motive is to be considered:8G<2 

-Journalist—Functions of stated 86e 

Contract — Building contract — Parties 
agreeing to abide by certificate of architect 
named in agreement — They must accept 
architect’s decision however wrong anderro- 

neous — Final certificate of architect _ 

Grounds on which it may be challenged 
indicated 834a 

-Building contract—Arbitration clause 

—Effect of — Parties agreeing that final 
certificate issued by architects named in 
agreement should be conclusive—Fact that 
decision of architects is to be made rule of 
Court or that any difference arising during 
construction of building is to be determined 
and adjusted by architects alone cannot in 
any way alter conclusiveness of certificate of 
architects or alter their capacity which is not 
judicial but administrative 3346 

-Building contract—Final certificate of 

architects—Form of—Validity— Essentials 
of, stated 384c 

Contract Act (0 of 1872) —Scope—Act is 
not exhaustive 302a 

- S. 4'J —Section 49 does not apply to 

negotiable instruments (Per Division Bench) 

251/ 

- S. 62 —Negotiable instrument — Vague 

statements or inferences cannot be relied 
upon to extinguish right which had accrued 
under negotiable instrument 156 

*-Ss. 124 and 125 — Scope of Ss. 124 

and 125, explained — Absolute liability in¬ 
curred by indemnified—Indemnifier can be 
made to save indemnified from such liability 

8026 

Costs—Taxation — Original Side, Bombay 
High Court — Fees for three counsel when 
allowed, stated 3126 

-Taxation — Question of law of impor¬ 
tance — Court should not interfere with 
Taxing Master’s discretion 312c 

-Solicitor — Instructions for brief — 

Looking up law is not to be charged: 310a 

-Solicitor — Suit for declaration that 

certain tax by Bombay Government is invalid 
— Search by solicitor of statutes by other 
Provincial Governments is for ascertaining 
facts and solicitor is entitled to remuneration 
for this under "Instructions for Brief”: 3106 

-Company—Winding up—Petition for, 

dismissed — Company is entitled to costs— 
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Costs to be awarded explained—Counsel lor 
company and counsel for opposing share- 
holders instructed by same solicitors—Costs 
of separate counsel should not be allowed — 
But aforesaid practice does not fetter Court s 
discretion to allow separate costs 231 k 

_Appeal — Appeal allowed upon a point 

which was not argued before the lower Court 
whose decision so far as it goes was perfectly 
correct — Each party should bear its own 
costs of the appeal in the lower Court : 95 d 
_Different charges of fraud against seve¬ 
ral defendants—On their success each defen. 
dant is entitled to separate set of costs : 81a 

Court-fees Act (7 of 1870), Ss. 12 (ii) 
and 10 (2) — "Suit” in S. 10 (2) means 
appeal—Partition on insufficient stamp de¬ 
creed—Appeal by defendants—Objection of 
plaint being on insufficient court-fee — Res¬ 
pondents should be directed to pay — Else, 
appellants should pay for respondents and 
Court should decide who should shoulder 
responsibility 151 

Criminal Procedure Code (5 of 1898), 
S. 215 —High Court can quash commitment 
under S. 215 either in appellate or revisional 
jurisdiction—Judge exercising original cri¬ 
minal jurisdiction cannot do so 212a 


- S. 226 — S. 226 gives widest possible 

powers to Clerk of Crown to revise and re- 
draft charges — When Clerk of Crown can 
frame proper charge stated — Magistrate 
coming to conclusion that offence was com¬ 
mitted and framing charge—Clerk of Crown 
oannot withdraw charge on ground that there 
is no evidence to go to jury—That can be 
done only by Court 212d 

*- S. 236 —Scope — Alternate charge of 

abduction or kidnapping is proper — S. 236 
applies even if facts are in doubt (FB) 716 

- Ss. 239 and 213 — Sessions case _ 

S. 289 does not apply to enquiries by Magis¬ 
trates—Committing Magistrate can hold one 
enquiry against several accused although 
they could not be tried jointly consistently 
■with S. 239 — Even though one order of 
commitment might be made in respect of all 
accused trial Court can order separate trials 


*— 239 —Rape by one of accused £ 

subsequent cheating by another accused 
girl held oould be tried together (FB) 1! 

- S. 256 —Prosecution oan examine v 

ness whose name has not been disclosed 
fore charge 2 ' 

— ; • -S. 273 —On evidence reoorded by cc 
mitting Magistrate no offence found to h 


Criminal P. C. 

been committed — It is for Court to make 
entry under S. 273 that charge is unsus- 
tamable 212c 

* -Ss. 346, 435, 436 — Case reported to 

superior Magistrate — Latter cannot refer 
case back to same Magistrate—"Any Magis¬ 
trate subordinate to him” explained—Powers 
of revision under Ss. 435, 436 can be exer¬ 
cised only in the way indicated in those 
sections 84 

-S. 397 —Consecutive sentences—While 

undergoing first, same set aside — Second 
sentence runs from date of conviction—Sen¬ 
tence already served must be taken into 
account — R. 392 of Jail Manual is invalid 

842 

-S. 439 —Point going to root of jurisdic¬ 
tion can be raised in revision though not 
argued in lower Court 273c 

- S. 480 — Sentence cannot be imposed 

on subsequent date 206 (l) 

* -S. 488 —Order for maintenance can¬ 

celled for wife’s adultery — Even arrears 
cannot be enforced 268 

- S. 516A —Magistrate sending complaint 

to police for investigation — It cannot be 
said that offence appeared to Magistrate to 
have been committed 42a 

- S. 516A — Property must be produced 

before Court—Direction to police to attach is 
not sufficient 426 

-Ss. 616A and 4 (l) (k) and (l) and 

202 — Complaint sent to police for report 
under S. 202—There is no inquiry or trial 
pending 42c 

-S. 516A — Ex parte order is not final 

but can be vacated or varied after hearing 
parties 42 d 

- Ss. 522 (3) and 439 —Revision to Ses- 

sions Judge withdrawn — Revision to High 
Court can be entertained against Magistrate’s 
order 148a 

—-— S. 522 (3) — Conviction not before 
High Court—Application dismissed as made 
more than two months — Revision to High 
Court—Order for possession under S. 622 (8) 
can be passed 148 ft 

- S. 626 — Magistrate subordinate os 

revenue officer to person reporting oase for 
trial — Transfer should be granted 816(1) 

- S. 546 — Compensation awarded to 

complainant—He is entitled to notice of 
appeal or revision but hearing his counsel is 
in discretion of Court 206(1) 

- S. 648 —Inspection of reoord—Right of 

party and powers of Court explained 26a 

-S. 664 — Rules under—Bombay High 

Court Criminal Oiroular No. 160-A—"Papers 
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exhibited” explained—Inspection was al¬ 
lowed by High Court in revision 266 

Criminal trial— Accused—Duty of, to ex. 
plain which of two stories is true: (FB) 71 g 
-Criminal proceedings — Stay of, pend¬ 
ing civil suit between parties — Considera- 
tions governing stay explained —Criminal 
complaint filed pending suit between parties 
held should be stayed 380 

-Defence witnesses—Submitting list is 

not obligatory 214a 

Delay in complaining to police—Delay 


of two days held not material (FB) 71; 

-Duty of prosecution counsel — Judge 

adopting illegal course — Counsel should 
draw Judge’s attention to such illegality 

(FB) 71e 

-Duty of prosecution—Prosecution wit¬ 
ness giving false story in committal Court— 
Duty of prosecution explained—Practice of 
tendering such witness for cross-examination 
condemned (FB) 71/ 

-Evidence—Tendering witness for cross- 

examination — Practice of, disapproved — 
Proper procedure enunciated 37 

-First information report — Accused 

should be given copy when complainant is 
being examined (FB) 121c 

-Jury trial — Verdict — Judge making 

wrong use of police statement — Other am¬ 
ple material on record to justify conclusion 
of jury—Conviction is proper (FB) 71ft 

-Rape case — Corroboration of evidence 

of complainant is necessary—Nature of cor¬ 
roboration required, explained — If there is 
no corroboration, Judge should direct jury 
to return verdict of not guilty (FB) 121 d 

-Sentence—Previous conviction — Rule 

as to enunciated — Matters to be considered 
explained—Sentences were enhanced 216 

-Sessions case — Additional witness — 

Panch called — His statement need not bo 
supplied to defence if copy of panchanama 
is furnished 207 

Custom — Right of privacy exists in whole 
of Gujarat 217 

-Jains—Judicial decisions recognizing 

custom among Jains of one place are very 
relevant evidence of same custom among 
Jains of another place—But custom held 
established in one place cannot be presumed 
to apply to all Jains throughout India: 185e 

-Adoption—Jains in Marwar—There is 

more affinity between Jains in Marwar and 
those in Delhi and Northern and Central 
India than converts to Jainism in Tanjore 
or Jains in Bombay — Custom in Northern 
and Central India entitling widow to adopt 


Custom 

without husband’s consent is strong evidence 
of existence of that custom in Jodhpur — 
Burden of proof explained 1850 

-Adoption — Proof — Custom may bo 

proved by general evidence though no parti¬ 
cular instances have been cited—If evidence 
is all one way Court cannot ignore it— 
But conflicting evidence has little value 

185ft 

-Jains— Special customs of Jains being 

based on teachings of their law-givers must 
be very ancient 185; 

-Adoption — Jains of Jodhpur State— 

Widow can adopt without consent of hus¬ 
band and his kinsmen 185J 

Cutchi Memons Act (10 of 1938), Ss. 2 
and 3 — Act applies not only to wills made 
after but also before Act 828(2)a 

Deed —Construction — Construction of one 
document is no authority for construction of 
another (Per Wassoodew J.) 268 d 

Dekkhan Agriculturists’ Relief Act (17 

of 1879), Ss. 10 and 3 (a )—Suit to declare 
sale deed as mortgage and for accounts 
comes within S. 8 (a) and S. 10 applies 

178(1) 

-Ss. 11 and 3 (w )—Legal representative 

can take plea of agriculturist in his own 
right 321a 

- S. 13 (c )—Civil P. C. (1882), S. 257A— 

Repeal of S. 257A did not validate agree¬ 
ment in contravention of S. 257A—S. 18(c) 
implied that agreements void under S.257A 
should not be ignored 221 a 

- S. 13 (c )—Agreement by debtor under 

S. 18 (c) refers only to second part of Civil 
P. C. (1882), S. 257A 2216 

- S. 71 — S. 71 applies to proceedings 

under Act — Defendant becoming agricul¬ 
turist after decree — S. 71 does not apply— 
Uncertified adjustment cannot be relied: 80 

Easements Act (5 of 1882), S. 13 —Court 
sale — Whether a property purchased at a 
court sale passes by operation of law (Quare) 

305 a 

_ S. 13 —English decisions after Act are 

not to be followed to determine whether 
metalled path-way is continuous or not 

805c 

__ S. 13 — Formed way passes only as 

easement of absolute necessity 805 d 

_ Ss. 13 (b) and 5 —Formed path is dis¬ 
continuous easement 3056 

East India Cotton Association Rules, 
B. 96 — Member dying prior to 21st April 
1941 — His heir is not bound to go to 
arbitration 297a 
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East India Cotton Association Roles 

- B. 96 —Second part making award con¬ 
dition precedent is not valid as by-law 2975 
Estoppel—Party repudiating contract can¬ 
not enforce arbitration clause in it 297c 
Evidence — Congenital idiocy — Proof — 
Transfer of father's property after his death 
to name of his son in revenue records, execu¬ 
tion of kabuliyats in respect of lands in son's 
name and entry of his name in respect of 
patilki rights do not necessarily negative 
allegation that son was congenital idiot 

178 (2)a 

Evidence Act (1 of 1872), Ss. 35, 74,114 
—Printed copy of index register is public 
document—Even if it is secondary evidence, 
it is presumed to be correct 1616 

- Ss. 36, 83, 87 — Printed maps of dif¬ 
ferent wards in city are admissible 16 li 

- S. 68 —Scribe is not attesting witness 

291e 

- S. 74 — Mere record copy for private 

use of Government Officers is not public 
document 161p 

- S. 110 —Applicability—Conditions for 

applicability of, explained — Statutory pre- 
Bumption in favour of Government—S. 110 
does not apply 161Z 

- S. 114 —Point not taken—Inference is 

that it was not tenable 8216 

Execution — Attachment subject to prior 
incumbrance — Deoree-holder cannot bring 
to sale free from incumbrance — He must 
attach it second time after encumbrance is 
satisfied to do so 227 d 

Order for costs by District Judge as 
persona designata is not executable under 
Civil Procedure Code as District Judge is not 
acting in judicial capacity 97 

Hindu law —Adoption — Adopter boy of 
14* — Maturity of understanding found — 
Adoption held not invalid 284a 

——Adoption—Joint family—Adoption by 
widow of gotraja sapinda—Adopted son can. 
not sue for property gone to his mother as 
widow of gotraja sapinda 280 

- -Adoption Mahratta district of Bombay 
Presidency—Widow can adopt without hus- 
band s authority or consent of coparceners 

-Adoption—Hindus of North Kanara are 

presumed to be governed by Hindu law pre¬ 
vailing in Madras unless contrary is shown 


2 

-- Adoption — Dwyamuahyayana soi 
Meaning of, stated 1 

Adoption — Nitya Dwyamushyav 
son—Question by whom initiatory oen 
nies were performed is irrelevant 


Hindu law 

-Adoption—Dattaka Mimansa is of great 

authority while Dattaka Chandrika is not— 
Text in former supersedes text in latter: 193c 

-Adoption — Nitya Dwayamushyayana 

form—Sons of adoptee born after adoption 
are entitled to succeed in adopter’s family 

193d 

-Adoption—Jains of Jodhpur — Widow 

cannot adopt without husband’s permission 
under Hindu law prevailing in Jodhpur — 
Neither party able to rely upon law —Vali¬ 
dity of adoption would depend upon custom 

185a 

-Adoption — Widow can adopt without 

husband’s permission only in Bombay and 
Madras Presidencies 185d 

-Adoption — Jains in Bombay—Widow 

can adopt without husband's or his coparce¬ 
ner’s consent—But that is by reason of law 
itself and not by reason of custom in dero¬ 
gation of law 185/ 

-Adoption—Joint family consisting of A 

and his brother B and A's son C —After A’s 
death B allowing family property to be en- 
tered in name of C and afterwards in name 
of D adopted by A’s widow — B’s conduct 
and of others held more convincing of alle¬ 
gation that B had gone out of family by 
adoption than B’s failure to establish his 
adoption in Court 178(2)6 

*-Adoption—Validity — Person having 

son subject to disqualifying defect cannot be 
treated as sonless — Son congenital and in¬ 
curable idiot — Adoption during lifetime of 
son is invalid 178(2)c 

-Adoption — Dwyamushyayana son 

dying—Adoptive mother and natural mother 
inherit equally — Adoptive mother again 
adopting—Natural mother is not divested 


* ii ° 

-Adoption — Widow — Boy of same 

gotra—Ceremonies by delegation—Unchas. 
tity of widow does not make her incompe¬ 
tent to adopt 12 

-Custom contrary to, must be proved_ 

Custom recognized by Courts regularly in 
series of cases—It is not necessary to prove 
it by evidence in eaoh case 1856 

-Family migrating from one province to 

another — Presumption is that it carries its 
personal law—It is rebuttable 185c 

Joint family—Father — Insolvency of 
— Official Assignee can seU right, title and 
interest of sons in joint property for father’s 

debta ’.. . _ 118o 

——Religious endowment—Publio trust_ 

FamUy idols may be endowed with property 

without any question of a publio trust aria. 
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ing, and the same may be true of some idols 
which are not family idols 291c 

-Religious endowment — Property ac¬ 
quired by sadhu and descending from chela 
to chela — Presumption of dedication arises 
— This presumption is however limited to 
persons who are grihastas and not celibates 

291rf 

-Widow — Maintenance — Fact that 

widow left family house and resided with 
parents in no way affects her right to main¬ 
tenance— Nor is it ground for reducing her 
future maintenance 260c 

-Widow — Maintenance — Claim for 

arrears—Court has discretion to allow claim 
in whole or part — Matters to be considered 
in exercising discretion stated 260d 

Inam—Saranjam and Patdi rules—Resem¬ 
blance and difference between, explained 

188a 

-Patdi estate — Alienation by holder is 

invalid from its inception and not from 
death of holder 1886 

-Jat inam sheri land—Sale of right, title 

and interest of inamdar — Even inamdar's 
right to recover assessment from tenants 
passes to purchaser 128 

Income-tax Act (11 of 1922), S. 4 (3) 
—"Charitable purposes’’—Trust for benefit 
of particular political party or for advance¬ 
ment of particular political opinion is not 
charitable 61a 

-.S'. 4 (3 )—General charitable intention 

—Even if trustee selects object which is not 
charitable, Court can rectify error (Obiter 
—Per Eania J.) 61c 

*- S$.25 (3), 26 (2) (as amended in 

1939) —“Discontinued" in S. 25 (8) covers 
discontinuance either by cessation or by 
disposal 50 

-.S'. 41 (1 )—Court has to administer law 

as found in Act 616 

-S. 54— S. 54 does not'make documents 

specified therein inadmissible — Documents 
specified in S. 54 are to be treated by income- 
tax authorities as confidential — S. 54 does 
not prevent assesses from disclosing contents 
of documents referred to in S. 54—Nor does 
it prevent police officer from producing in 
Court document lawfully seized from in¬ 
come-tax authorities which those authorities 
themselves would not be able to produce 

289a 

-.S'. 54 —Expression “public servant" in 

S. 54—Meaning of—Assesses who chances 
to be Government servant is not precluded 
from disclosing contents of documents refer¬ 
red to in S. 54 2896 


Income-tax Act 

- Ss. 66 (2) and 5 (2), (3) and (7) (as 

amended bxj Act 7 of 1939) — Assessment 
by Income-tax Officer Special Circle subordi. 
nate to Commissioner of Income-tax Bombay 
Presidency, Sind and Baluchistan completed 
on 81st March 1989—Assessee's case trans- 
ferred under S. 5 (2) to Commissioner of 
Income tax (Central) — Appeal by assessee 
against assessment heard and dismissed by 
Appellate Assistant Commissioner of Income- 
tax Bombay A-Range—Transfer of assessee's 
case held did not include his assessment 
completed on 81st March 1989 — Appellate 
Assistant Commissioner held heard appeal 
under notification of 24th February 1940 
as officer subordinate to Commissioner of 
Income-tax Bombay Presidency, Sind and 
Baluchistan — Commissioner of Income-tax 
(Central) held had no jurisdiction to state 
case under S. 66 (2) 64 

Injunction — Suit for — Court can grant 
relief in alternative by way of damages — 
Plaintiff need not allege loss or damage 
("Per Wadia J.) 241 a 

-Relief of, is discretionary — Plaintiff 

admitting breach on his part — Injunction 
restraining 'defendant from enforcing con¬ 
tract should not be granted — Particularly 
so, when parties have stipulated damages 

466 

Interest—Negotiable instrument—Six per 
cent, interest allowed 15c 

Interpretation of statutes — Two analo- 
gous expressions used must be intended to be 
used in different sense 191c 

-Earlier clause dealing with special sub¬ 
ject — General words in later clause do not 
control earlier clause 191cZ 

_Rule of construction avoids absurdity 

or redundancy in enactment 191e 

-Object of legislation — Duty of Judge 

explained 896 

-English cases—Use of, explained 

(FB) 186 

Land Acquisition Act (1 of 1894), S. 23 
—Compensation inadequate—Onus of proof 
is ordinarily on the claimant fPer Wadia J.) 

105a 

_S. 23 —Market value — Determination 

of_Factors to be considered explained (Per 

Wadia J.) 1056 

- S. 23 —Market value — Determination 

of—Evidence of expert witnesses—Value of, 
explained ("Per Wadia J.) 105c 

_S. 23 —Market value — Determination 

of—Instances—Nature of instances required 
explained (Per Wadia J.) 105cZ 
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Land Acquisition Act 

_ S. 23 _Land should be valued as a 

whole with all its advantages and drawbacks 

(Per Wadia J.) 105 « 

_ S. 23 —Market value—Determination 

of_Value of potentialities is to be considered 

(Per Wadia J.) . . 105 / 

_ S. 23 — Compensation for injurious 

affection and severance — Measure of, stated 
(Per Wadia J.) 1050 

_ S. 23 —Market value—Determination 

of_Normal procedure is to value land in- 

eluding all interests and then to apportion 
that amongst different interests (Per Beau- 
mont C. J., and Sen J.) 1057t 

_S. 23 — Land subject to easement — 

— Compensation both to land owner and 

owner of easement should be given (Per 
Beaumont C. J., and Sen J.) 105t 

- S. 23 — Section is not exhaustive — 

Court can take other matters into considers, 
tion (Per Beaumont CJ.,and SenJ.)\ 105/ 

- S. 23 — LandB subject to restrictive 

covenant — Compensation to be awarded 
stated (Per Beaumont G. J.,and Sen J.):lQ5k 

- S. 23 —Freehold piece of land and land 

leased for 999 years at nominal rent — Dif¬ 
ference pointed out (Per Beaumont C. J ., 
and Sen J.) 105 1 

- S. 23 — Land subject to lease under 

which lessee is entitled to remove building 

— Market value is not to be increased by 
amount of expense to which lessee will be 
put (Per Beaumont G. J.,and Sen J.): 105m 

- S. 23 — Compensation in respeot of 

severance—Reduction of frontage—Compen¬ 
sation for should be granted (Per Beaumont 
C. J., and Sen J.) 10 5n 

Land Improvement Loans Aot (19 of 
1883), S. 7 (1) (a) — Borrower means 
borrower for the time being — When old 
borrower is substituted by new borrower 
former’s goods are not liable 800a 

Lease — Permanent lease — Onus of proof 
that it is permanent is on lessee—Mere 
existence of building on land leased does not 
show that it is permanent 161& 

Legal praotitioner — Attorney — Costs— 
Proper order stated 102a 

Letteps Patent (Bombay), Cl. 12 — Suit 
on bill of exchange—Bill drawn in Bombay 
accepted by drawee at Calicut—Liability of 
drawee—Starting point is at Bombay, con¬ 
cluding point at Oaliout — Bombay High 
Court has jurisdiction after leave is obtained 
under 01.12 16(J 

~.OL 26 — Error of law — Conviotion 

should be set aside only if it has prejudiced 
accused (p B ) 7 i a 

1942 Indexes (Bom.)—8 


* Limitation Act (9 of 1908), Ss. 6 and 

19 _Extent to which S. 19 controls S. 6 

stated—Words “time from which period of 
limitation is to be reckoned” mean time at 
which right to sue accrued to plaintiff — 
After accruer of cause of action acknowledg¬ 
ment within S. 19 made—Time from which 
period of limitation is to be reckoned is date 
of acknowledgment and not date of cause of 
action—S. 6 read with S. 19 held extended 
period of limitation 2486 

* - S. 6(1) — There is no connexion be¬ 

tween words "time from which period of 
limitation is to be reckoned” and "time 
prescribed therefor” in S. 6 (1) — S. 6 (1) 
explained 248a 

- Ss. 19 and 20 — Acknowledgment of 

payment made in respect of pronote on 
whioh acknowledgment is endorsed does not 
amount to acknowledgment of further liabi¬ 
lity on pronote—But it would so amount if 
it was part payment of amount due on pro¬ 
note — Endorsement of payment by debtor 
in creditor’s bahikhata “ towards above 
amount” held acknowledgment within S. 19 
though it did not come under S. 20 : 218a 
- Ss. 19 and 20 — Ss. 19 and 20 are in¬ 
dependent—Document may be acknowledg¬ 
ment within S. 19 even though it does not 
come under S. 20 — Whether document is 
acknowledgment depends on its language 

2186 

- S. 28— Right to assessment—Suit for, 

is not for possession of property within 
section 28 1746 

- Ss. 29 and 20 — Suit under S. 8 (w), 

Dekkhan Agriculturists’ Relief Aot — S. 20 
is not available to plaintiff in view of S. 29 

181 

- Art. 29 — Legal process means process 

issued by Court — Collector under S. 154, 
Bombay Land Revenue Code, is not Court 
but oreditor — Seizure by him is thus not 
under legal process within Art. 29 8006 

-- Art. 131 — Suit to recover assessment 

is suit to establish a periodically recurring 
right (semble) 174 a 

• Art. 134B — Article has retrospective 
effeot 188<Z 

- Art. 144 —Deoree declaring trespasser’s 

possession as wrongful does not affeot his 
quality of possession 44 a 

- Art. 182 (6) —Step-in-aid — Applica¬ 
tion under O. 21, R. 2, Civil P. 0., is not 
step-in-aid 17 

Mahomedan law—Debt — Widow — If a 
dinner to the community on the death of a 
Mahomedan is prescribed by oustom reason- 
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able expenses under that head by the widow 
are admissible 1286 

-Dower—Remission of, can be by volun¬ 
tary act only 128a 

-Dower—Widow’s right of retention — 

Possession by consent not necessary : 1280 
-Sunhi — Will — Restrictions on testa¬ 
tor’s power to dispose of property indicated 

328(2)6 

-Wakf — Mutwalli can lease for long 

period with Court’s sanction—Sanction can 
be retrospective and even by Assistant Judge 

21 

Maxims — Omne quod solo inaedificalur 
solo cedit — The maxim does not apply in 
India 317c 

Minor — Admission by next friend in cross- 
examination does not bind minor—Still it is 
relevant evidence 185* 

Mortgage—Mortgage property sold to stran¬ 
ger — Mortgagee’s suit not impleading pur- 
chaser decreed — Property purchased by 
mortgagee himself — Purchaser mortgagee 
cannot recover possession from stranger pur¬ 
chaser if suit for mortgage debt is barred 

146 

- Power of sale — Mortgage becoming 

payable — Before suing for injunction res¬ 
training mortgagee, mortgagor must ask for 
redemption also 46a 

Motor Vehicles Act (4 of 1939), Ss. 112 
and 3(1) — Licence expiring on 2nd Feb¬ 
ruary—Accused found driving on 17th Feb¬ 
ruary — On same day, licence got renewed 
with effect from 2nd February—Conviction 
cannot be sustained 216 

- R. 93 (2) and (4) (Rules under, Bom¬ 
bay Motor Vehicle Rules, 1940) — Rule 93 
(2) applies to goods vehicle even when it 
does not happen to carry goods — Carrying 
of persons in excess of six in goods vehicle 
without permit amounts to breach of R. 93(2) 

184 

Mussalman Wakf Act (42 of 1923)— 
Judge merely accepting evidence and con- 
elusion of committee — Procedure held bad 

1526 

-Duty of Court explained 152d 

- S. 6A (as amended by Bombay Act of 

1935 ) — Order under — Disobedience of, 
amounts to contempt under Contempt of 
Courts Act, 1926 154(1) 

-S. 6A —Order under S.6A disobeyed— 

It amounts to contempt of Court 152c 

- S. 6C (as amended by Bombay Act'17 

of 1935 )—No appeal lies 279 

- Ss. 6C and 6M (as amended by Bom¬ 
bay Act of 1935) — Whether property is 


Mussalman Wakf Act 

wakf—Question cannot be referred to Wakf 
Committee 152a 

-S. 6C (us amended by Bombay Act of 

1935) — Notice not specifying that inquiry 
is under S. 6C—Accused can challenge find¬ 
ings of Judge 152c 

Mussalman Wakf Validating Act (6 of 
1913) —“Family” explained—Disposition in 
favour of sister’s son residing with settlor is 
valid 155a 

-Validity of bequest — Even remoter 

legatee must trace descent from common 
ancestor 1556 

-Validity of wakf—Wakf in favour of 

utter strangers is valid 155c 

-Texts—Interpretation of—It is danger¬ 
ous to found propositions of law upon texts 
of an abstract character without reference to 
limitations and restrictions which accompany 
them 155 d 

Negotiable Instruments Act (26 of 1881), 
S. 64 —Suit on pronote—Act has nothing to 
do with question of jurisdiction — Nor does 
place of presentment affect issue of jurisdic¬ 
tion (Per Wadia J.) 2516 

- S. 64, Exception — Exception to S. 64 

is independent rule of law and lays down 
substantive principle — Note not payable at 
specified place—Presentment is not necessary 
(Per Wadia J.) 251a 

Notice—Waiver of—Delay in taking objec¬ 
tion, if prejudices, amounts to waiver: 3396 
Parsis—Law applicable—Guardian de facto 
or de jure cannot alienate without permission 
of Court 54c 

Partnership Act (9 of 1932), S. 19 ( 2 ) 
(c) — Money decree — One partner has no 
implied authority to assign to third person 
for amount lesser than decretal amount: 22 
Payment of Wages Act (4 of 1936), S. 15 
—Application for compensation alone is not 
competent—It must be with order for wages 

2736 

_ S. 17 — No wages directed—Order for 

mere compensation—No appeal lies 278a 

Penal Code (45 of 1860), Ss. 323 and 366 
—Charge of abduction supported by medical 
evidence of ruptured hymen—Charge should 
not be entered as under S. 323: (FB) 71* 
- S. 362 — Charge of abduction — Cor¬ 
roboration of details of alleged sexual inter¬ 
course is not necessary (FB) 71c 

- S. 373 —Offence under, does not involve 

two parties to transaction — Girl of 17i 
years voluntarily going with accused free to 
go anywhere — Offence under S. 373 held 
not committed 23 
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_ S. 376 —Sentence — Sentence of trans¬ 
portation for life is very excessive 

(FB) 121a 

Pleadings — Cause of action — Plaint held 
disclosed complete and valid cause of action 

2246 

Practice — Evidence — Additional evidence 
is not justifiable in second appeal when 
there is nothing to show that same was not 
available at trial 227(7 

-Appeal—New point—Point of law (e.g.) 

applicability of S. 82, T. P. Act, can be 

allowed to be argued 956 

Presidency Towns Insolvency Act (3 of 

1909), S. 7 —Stranger to insolvency—Ques¬ 
tion of title — Insolvency Court when will 
exercise jurisdiction — Question whether 
minor is member of joint Hindu family and 
Official Assignee could alienate his share in 
joint property held should not be decided by 
Insolvency Court 118a 

-S. 7 Proviso —Applicability—Effect of 

stated 1186 

Press (Emergency Powers) Aot (23 of 
1931), S. 18 (1) — Printer of news-sheet 
cannot be said to make it within S. 18 (l) 

328(1) 

Prevention of Cruelty to Animals Aot 
(11 of 1890), S. 3 (a) — Agent of Society 
appointed as an Additional Police Officer — 
Appointment held not lapsed by intermediate 
cessation of power of Police Commissioner 
to so appoint 82a 

- S.3 (a) — Revision on question of fact 

—No interference ‘ 826 

Probate—Membership card of Native Share 
<fc Stock Brokers’ Association is not property 
and no probate duty is payable 88 

Pronote — Cause of action — Place of, ex¬ 
plained (Per Wadia J .) 251c 

--Suit on — Counter-claim by defendant 

in nature of suit for accounts — Defendant 
held could withdraw counterclaim (Per 
Wadia J.) 25Id 

7 ——Suit on — Defendant disputing Court’s 
jurisdiction, filing counterclaim and abandon¬ 
ing it — No question of defendant’s snbmis. 
sion to Court’s jurisdiction held could arise 
(Per Wadia J.) 261e 

—-Common law rule of debtor seeking 
creditor for payment does not apply to 
negotiable instruments—Pronote executed at 
Ahmedabad — On demand, L promising to 

pay to order of J of Bombay Rs. 25,000_No 

inference as to place of payment held could 
be made from express terms of note — Suit 
on pronote held could not be instituted in 
Bombay — Fact that J was described as 


Pronote ' 

residing at Bombay was not sufficient to 
found right of payment at Bombay (Per 
Division Bench) 251(7 

Provincial Insolvency Aot (5 of 1920), 
S.4 —"Of anv nature whatsoever”, explained 

159c 

- Ss. 75, 4 and 28 — Question whether 

earnings of insolvent vest in receiver — 
Second appeal lies 191a 

- Ss. 75 and 4 — Person adjudged insol¬ 
vent — Adjudication set aside by District 
Judge—No second appeal lies 159a 

-S. 75 —High Court’s power of revision 

explained 159(7 

-S. 75 (1) — Even debtor, creditor and 

receiver must be persons “ aggrieved by 
decision” 27 

Provincial Small Cause Courts Act (9 of 
1887), Art. 35 (ii) — Suit for damages for 
wrongfully taking fruit does not fall within 
Art. 35 (ii) 316(2) 

Registration Act (16 of 1908), S. 17— 
Assignment of decree — Test for registration 
is consideration for assignment 184c 

-S. 17 (l) (h) and (2) (vi) — Award 

compulsorily registrable under S. 17 (l) (b) 
not registered — Decree passed on award is 
not nullity—Unless set aside by proper pro¬ 
ceedings, it is binding—Stranger to proceed¬ 
ings cannot challenge its validity 132a 
- S. 17 (2) (vi )—Scope — Word “com¬ 
promise" in S. 17 (2) (vi) does not include 
award — Decree based on award is not com¬ 
pulsorily registrable 1326 

- S. 49, Proviso — Collateral purpose— 

Meaning of, explained (Per TFassoodew J.) 

268c 

-S. 49, Proviso —Tenants entering into 

possession under unregistered document pur¬ 
porting to create permanent lease — Docu- 
ment though unregistered held admissible for 
ascertaining nature and character of tenants’ 
possession—Tenants in view of terms of doou- 
ment and character of possession held entered 
into possession in assertion of "mirasi" rights 
—Tenants held acquired “mirasi” rights by 
prescription 268/ 

- S. 49, Proviso — Proviso to S. 49 that 

unregistered document may be looked at as 
evidence of collateral transaction is merely 
statement of what was held to be law even 

268(7 


before it 


—-S. 60 —Applicability — S. 50 does not 
apply to valid charge created by decree whioh 
though unregistered must have priority being 
prior m time 182c 

Res judicata — Execution proceedings_ 

Execution by assignee of decree—Objection 



20 


Subject Index, A. I. R. 1942 Bombay 


Res judicata 

as to non-registration of assignment not taken 
in previous execution proceedings cannot be 
taken subsequently 134d 

*Set-off — Set-off ill different proceedings 
between same parties—Attorney’s lien should 
not ordinarily be allowed to intercept set-off 
— Court has discretion — When attorney's 
lien should be allowed to prevail stated: 102b 
Specific Relief Act (1 of 1S77), S. 45 — 
Collector and Commissioner refusing license 
on mistaken belief of prohibition policy — 
Court should order issue of license—Collector 
cannot'cancel license except for good cause: 1/ 
-S. 45 —Conditions are cumulative 1 g 

Succession Act (39 of 1925), Ss. 211 and 
307 —Mortgage by administrator — Essen¬ 
tials for validity stated 54a 

- Ss. 211 and 307 —Continuation of busi¬ 
ness by administrator — If not for purposes 
of winding up is at his risk 54b 

- Ss. 299 and 271 — Order under Act is 

appealable—But exercise of discretion under 
S. 271 is no order under the Act and no 
appeal lies 27G 

Tenure—Mirasi right—Nature of explained 
(Per Wassoodew J.) 268b 

Trade-mark — Film company — Prior use 
of particular name for film confers no right 
—Only user and reputation can confer right 
(Per Wadia J.) 241c 

-Use of geographical names — Monopoly 

of, is restricted by Courts (Per Wadia J.) 

241 d 

-Passing off action — Name of film — 

Whether use by defendant of name used by 
plaintiff is calculated to deceive is question 
of fact — Court has to consider not merely 
similarity of name but similarity in make 
up and subject-matter and other surrounding 
circumstances (Per Wadia J.) 241c 

_Title to trade or business-name is deter¬ 
mined by reputation which comes from user 

_Interference with reputation is sufficient 

ground for Court’s interference—Length of 
time during which such reputation can be 
acquired depends on circumstances of case 
(Per Wadia J.) 241/ 

_Passing-off action—Laches — Plaintiff 

held not guilty of laches (Per Wadia J.) 

241 g 

_Passing-off action—Nature of, explained 

—Essentials to l>e proved by plaintiff stated 
—Plaintiff’s and defendant’s films named as 
Virginia—Plaintiff’s film in Hindi produced 
in India with Indian cast in black and white 
and dealing with imaginary war between 
Greeks and Rom ans _a l^Qnfc_4^QQ l J3n 1 fi...^T-i 


Trade-mark 

Defendant film in English produced in 
America with foreign cast in technicolour 
depicting modern life in America — Plain¬ 
tiff’s film running for fortnight in Bombay 
and defendant’s for one week in Calcutta 
— Plaintiff held failed to substantiate his 
passing-off action (Per Division Bench) 

241 h 

-Title of film — Passing-off action — 

Generally plaintiff must establish reputation 
of his property by actual results (Per Divi¬ 
sion Bench) 241t 

Transfer of Property Act (4 of 1882), 
S. 3 —Notice—Agreement to mortgage is not 
compulsorily registrable and does not amount 
to constructive notice, though registered 

889c 

-Ss. 27 and 16 — Gift void ab initio— 

Subsequent gifts fail 155e 

- S. 55 (4) (b) — Plaintiff selling equity 

of redemption in land A to defendant for 
Rs. 3000—Defendant to redeem land A and 
other lands and to pay balance after deduct¬ 
ing costs of litigation to plaintiff—Plaintiff 
to pay any excess over Rs. 8000 — Other 
mortgaged lands to be handed over to plain¬ 
tiff — By subsequent written agreement, 
plaintiff giving up claim to any balance re- 
maining after paying off mortgagees—Defen¬ 
dant obtaining decree for redemption without 
being required to pay anything to mortgagees 
—Suit by plaintiff to recover Rs. 3000 from 
defendant less expenses incurred by defen¬ 
dant in redemption suit, by sale of land A — 
No charge held was created in favour of 
plaintiff under S. 55 (4) (b) — Subsequent 
agreement held admissible as not registrable 
under S. 17 (1) (b), Registration Act—Hence 

suit dismissed 67a 

_S. 55 (4) (b)— Sale — Ownership pas- 

sing at once — Extent of money value of 
charge at date of sale stated — Fact that 
buyer is to pay money to seller’s creditor 
does not exclude charge 676 

__S. 69 Power of sale—Clause to buy 

in — Interpretation of — Mortgagee cannot 
buy property for himself—He can only take 
property out of auction 46c 

_ S. 82 (as amended in 1929) — Appli¬ 
cability — Mortgage need not be subsisting 

95c 

Ss. 83 and 92 —Amount left with subse. 


quent mortgagee G for payment to prior 
possessory mortgagee V—G to take possession 

_ Amount deposited under S. 88 by G 

accepted by V and possession delivered to G 
—G held entitled to subrogation under b. 31, 

Pftlfcr 1 2 
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T. P. Aot , „ _ . 

_ S. 92 (as amended in 1929) —S. 92 is 

retrospective 227a 

_S. 92 — Person redeeming mortgage 

enumerated in S. 91 — He is entitled to 
subrogation under S. 92, para. 1 — Person 
not himself redeeming mortgage but paying 
mortgagee out of funds left in his hands — 
He gets right of subrogation under para. 8 of 
S. 92 if there is registered agreement 227b 

_ Ss. 92, 91, 59A (as amended in 1929) 

— Auction purchaser under money decree 
paying prior mortgagor is entitled to subroga¬ 
tion against subsequent mortgagee 98a 

- S. 92 (as amended in 1929) — Puisne 

mortgagee paying prior mortgage out of his 
mortgage consideration is not entitled to 
subrogation 98b 

- S. 101 (as amended in 1929) —Appli¬ 
cability — Principle does not apply to Court 
purchaser of equity of redemption 95a 

Trust — Creation of — Devise is necessary 

291/ 

-Charitable trust — Person donating 

funds cannot dictate as to what should be 
done to those funds—His position is no better 
than that of other trustees with whom he is 
asked to administer trust (Per Chagla J.) 

208a 

-Charitable trust — Administration of— 

Charity functioning in foreign State — 
Bombay High Court has no jurisdiction to 
remove or appoint new trustees or to sanc¬ 
tion change of name of charity — Court in 
foreign State alone can do that — Part of 
property of charity conducted in foreign 


Trust 

State within jurisdiction of Bombay High 
Court—Bombay High Court can interfere to 
protect property on proof of its misapplica¬ 
tion (Per Division Bench ): Suit No. 1265 of 
1989, REVERSED 208 b 

-Charitable trust — Change of name of 

charity — Permission of Court is necessary 
—But change of name of charity by trustees 
is not such serious breach as to justify their 
removal (Per Division Bench): Suit No. 1265 
of 1989, REVERSED 208c 

-Construction—The law does not permit 

the administration of a trust which can be so 
used entirely for a non-charitable object and 
hold it as charitable on construction (Per 
Kania J.) 61<2 

Workmen’s Compensation Act (8 of 
1923), S. 3 — Burden is upon workman to 
prove that accident arose out of as well as 
in course of employment 175b 

- S. 3 — Accident held arose out of duty 

of workman in sleeping on barge 175c 

*- Ss. 12 and 2 (e) — Selling agent to 

take delivery from manufacturer’s godown 
— Contractor employed by agent for trans¬ 
port—Workman employed by contractor to 
remove goods from godown—Workman dyiDg 
in course of duty—Selling agent held liable 
to pay compensation under S. 12: F. A. 
No. 161 of 1940, OVERRULED (FB) 18a 
-S. 30 — Whether finding by the Com¬ 
missioner that there was no evidence on 
which he could base a finding that accident 
occurred out of employment is right, is 
question of law 175a 
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CASES OVERRULED & REYERSED 


IN 

(29) A. I. R. 1942 Bombay 


Budhmal Kevalchand v. Rama Yesu, (’20) 44 Bom. 
223 = 22 B. L. R. 68 = 7 A. I. R. 1920 Bom. 
306=55 I. C. 327 

Chinubhai Lalbhai v. Emperor, (’40) I. L. R. (1940) 
Bom. 587=42 B. L. R. 669=41 Cr. L. J. 834 
=27 A.I.R. 1940 Bom. 273=190 I.C. 170 (SB) 
Mavashankar v. Burjorji, ('26) 27 B. L. R. 1449 = 
13 A. I. R. 1926 Bom. 31=91 I. C. 978 

Suit No. 1265 of 1939 

Wadia, H. IT. v. Haji Mahomed Ismail, Suit 
No. 1363 of 1929, Decided on 15th April 1935 

Wadilal Lalluchand v. Bai Radhabai, First Appeal 
No. 151 of 1940, decided on 4th April 1941 by 
Broomfield and Divatia JJ. 

Walter Campbell v. Trevor Robinson, Suit No. 39 
of 1931, Decided on 16th November 1934 


Impliedly Overruled in (29) A.I.R. 1942 P. C. 50. 
Impliedly Overruled in (29) A.I.R. 1942 F. C. 17. 

Impliedly Overruled in (29) A. I. R. 1942 P. C. 50. 

Reversed in (29) A. I. R. 1942 Bom. 208. 
Overruled in (29) A. I. R. 1942 Bom. 90. 

Overruled in (29) A. I. R. 1942 Bom. 18 (F.B.). 
Overruled in (29) A. I. R. 1942 Bom. 90. 
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THE 


ALL INDIA REPORTER 

1942 

Bombay High Court 


(29) A. I. R. 1942 Bombay 1 
Blackwell J. 

Eatanshaw Nusserwanji Toditualla — 

Petitioner 

v. 

Geoffrey William McElhinny and 
another — Respondents . 

Misc. Application No, 14 of 1941, Decided on 
ISth April 1941. 

(a) Bombay Abkari Act (5 ol 1878), S. 4 — 
Power to grant licenses is not controlled by 
S. 4 but by rules under Act. 

Section 4 relates only to control in reference to 
establishment, and not to the power to grant licences 
for tapping and drawing toddy; such power is con- 
trolled only by the rules made under the Act. 

CP 3d] 

(b) Bombay Abkari Act (5 of 1878)—Object of 
— Only payment of duties are contemplated. 

The object of the Act in insisting upon the appli¬ 
cation for a licence was to ensure the payment of 
duties, and was not for any other purpose. Such 
licences are to be granted in accordance with the 
rales to enable the duties imposed to be levied. 

[P 4e] 

(c) Bombay Abkari Act (5 of 1878), Ss. 30, 14 

^ u DSCS 1° tap todd y are granted not under 
S. 30 but under S. 14. 

Section 30 is not the section under which licences 
to tap and draw toddy are granted. They are gran- 
te^under S. 14. The meaning of S. 30 is that such 
Atlaw 9 * * & ianted » flball be granted on payment of 
a,.. * C€8 ' * nd subject to such restrictions and oon- 
and shaU be in such form as the Provincial 

?ay d \ reot ia rule3 and orders which 
are not to be inconsistent with the Act. 

* bkari Act (5 of 1878), S. 60 2 

SS" 5 , s ;S5s n ;».* b *° ta “ » 

8a^LS n »“ i ^l 0, ^ r „ ia the “s 0 of aa appeal is 
S ;he .^ ,ll0otor . the Commissioner 
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of S. 60 the Commissioner has not an absolute un¬ 
fettered discretion to grant or refuse a licence. 

IP 5*1 

(e) Bombay Abkari Act (5 of 1878), Ss. 14 and 
4 and Rules under Act — Collector has no dis¬ 
cretion in granting licenses—Statutory duty to 
issue it Is imposed by S. 14 (1)—It is not affec¬ 
ted by S. 4—Collector should not ask Commis¬ 
sioner for orders but dispose of application 
himself. 

Having regard to the use of the word "shall” in 
the rules which are to have the same force os if en¬ 
acted in the Act no question of the exercise of any 
discretion by the Collector in the granting of a 
licence arises, provided that the requirements of 
the rules are complied with, but a statutory duty to 
issue a licence is imposed by S. 14 (1) of the Act, read 
in conjunction with the rules : ('37) 24 A I R 1937 
Bom 395; 28 Bom 253; (1891) A C 173; (1911) 2KB 
1131; (1880) 5 A C 214 and 27 Bom 307, Ref. 

£P 7 c d] 

The implied power conferred upon the Collector 
by S. 14 (1) to grant or refuse a licence is limited 
by the rules. He would, e. g., have power to refuse 
a licence if the application were not in the form re¬ 
quired by R. 4. But, if the requirements of the 
rules are complied with, there is a statutory duty 
imposed upon the Collector to grant a licence, and 
this statutory duty is not affected by anything con¬ 
tained in S. 4. Section 4 has no application to the 
grant of licences for tapping toddy, producing trees 
and the drawing of toddy therefrom, and as there 
is a right of appeal from the decision of the Collec¬ 
tor to the Commissioner, the Collector should not 
ask the Commissioner for orders, but should deal 
with the application himself without consulting the 
Commissioner. (p g c . p 

(f) Specific Relief Act (1877), S. 45 — Collce- 
tor and Commissioner refusing license on mis¬ 
taken belief of prohibition policy—Court should 
order issue of license!— Collector cannot cancel 
license except for good cause. 

When the Collector and the Commissioner have 
both acted under the mistaken belief that the p*o. 

,P° hcy ° f Government amounted to an 
°; d f 0 ,u . st ' {yiD ? th f® IQ refusing a licence for tap¬ 
ping and drawing toddy from trees tho Court wUl 
interfere under S. 45 and will ordor them to act as 
they ought to have acted; (*25) 12 A I R 

8 SSS£f 84) 4 B & s 959 - ™ *; uJUi m 

68, Dxstmg. (P Uh; P 12a] 
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And the Collector when ordered to grant a licence 
a will not cancel it except for good cause. [P 12c] 

(g) Specific Relief Act (1877), S. 45 —Condi¬ 
tions are cumulative. 

The conditions set forth in S. 45 are cumulative. 

[P lid] 

Sir Jamshedji Kanga and R. J. Kolah — 

for Petitioner. 

M. C. Setalvad, Advocate General, and F. J. 

Coltman — for Respondents. 

Order. — The petitioner is the owner of 
land in various districts upon which grow 
toddy.producing trees. Up to 3lst July 1039, 
licences were granted to his agents or mana- 
gers for tapping the trees and supplying 
toddy to shops. Thereafter, owing to the 
b introduction of prohibition no such licences 
were granted. By a letter dated 18th Novem- 
her 1010 , from his solicitors to the Collector 
of Bombay, the petitioner applied for the 
issue of a licence to tap and draw toady from 
the trees on his land at Lady Jamsetji Road, 
Upper Mahim, for private consumption, and 
not for sale. This application is not in the 
form prescribed by R. 4 of the rules for the 
tapping of toddy.producing trees to which 
I shall presently refer, but the Advocate 
General informed me that he desired the 
matter to be argued as if the application 
were in the form prescribed by the rules. In 
c a letter in reply dated 29th November 1040, 
the Collector regretted his inability to grant 
a licence. The petitioner then appealed, as 
he was entitled to do, to the Commissioner 
of Excise, Bombay, by a petition dated 3rd 
December 1940. By his letter dated 7th De- 
cember 1940, the Commissioner informed the 
petitioner that the Collector was not bound 
to issue a tapping licence to the petitioner, 
and that he saw no reason for interfering 
with the order of the Collector. The peti¬ 
tioner then presented a petition under S. 45, 
Specific Relief Act, 1677, against both the 
Collector and the Commissioner asking that 
d they and/or either of them might be ordered 
to grant and issue a licence. Copies of the 
application made to the Collector and the 
other documents above referred to are exhi- 
bited to the petition. A rule nisi was granted 
upon this petition. Before it came on for 
argument respondent 2 went on leave. Mr. 
M. D. Bhansali, who has been appointed 
to officiate as Commissioner of Excise, has 
agreed to abide by any order made by the 
Court. 

I propose in the first instance to consider 
the law as to the application for and the 
granting of licences for the tapping and 
drawing of toddy from toddy-producing trees 


before the introduction of prohibition into 
certain areas in the province of Bombay, and ° 
thereafter to consider what effect prohibition 
had upon the law as it previously stood. The 
law is to be found in the Bombay Abkari Act 
of 1878 and in the rules made thereunder. As 
was pointed out by the Court in 10 Bom L R 
171. 1 the Abkari Act is a licencing statute, 
and in 42 Bom L R GG9, 2 the Court expressed 
the opinion that the object of the Act was 
primarily to secure Abkari revenue, though 
some of the sections, for example, S. 17A and 
S. 35 (2) (g) and (h), showed that the Legis¬ 
lature intended also to confer power to con¬ 
trol the trade in drink and drugs, and to 
obviate abuses which might arise from such / 
trades. I proceed to review the relevant sec¬ 
tions of the Act and the rules. 

Section 3 is the interpretation clause. By 
sub-s. (3) "Commissioner” includes an officer 
appointed by the Provincial Government to 
be a Commissioner for the purpose of the 
Act, and by sub-s. (4) “Collector” includes 
any person appointed under s. 5 to exercise 
the powers and perform the duties of a Col- 
lector under the Act. By sub-s. (G) "toddy” 
means juice drawn from a cocoanut, brab, 
date or any kind of palm-tree, whether in 
its fermented or unfermented state. By sub- 
s. (7) “liquor” includes, among other things, 9 
toddy and all liquid consisting or containing 
alcohol. By sub-s. (8) "country-liquor” in¬ 
cludes all liquor produced or manufactured 
in India, and “foreign liquor” includes all 
liquor imported into India by sea or land, 
and there is a proviso that the Provincial 
Government may by notification in the 
Official Gazette declare that any specified 
description of country liquor shall for the 
purposes of this Act be deemed to be foreign 
liquor. Sub-section ( 10 ) defines tho meaning 
of "to import” and “to export,” and says 
that “to transport” means to move to one 
place from another place within the Pro- ]t 
vince. By sub-sec. (15) “excisable article" 
means, among other things, any alcoholic 
liquor for human consumption. By sub- 
s. 15 (a) "intoxicant” means any liquor or 
intoxicating drug. By sub-s. (17) "to tap" 
means to prepare any part of a tree, or to 
use any means, for the purpose of causing 
juice to exude from the tree. Sections 4 to 8 
are preceded by the heading "Establishment 
and Control.” Section 4 is as follows : 

irC08) 10 BomL R 171 : 7 Cr L J 191, Emperor 
v. Waman Dbanraj. 

2. (’40) 27 A I R 1940 Bom 273 : 190 I C 170 : 41 
Cr L J 834 : I L R (1940) Bom 587 : 42 Bom L R 
669 (S B), Emperor v. Chinubhai Lalbliai. 
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Subject to the control and direction of the Com- 
a missiooer and the orders of the Provincial Govern¬ 
ment, the Collectors are charged with the collection 
of the Abkari revenue, and with the carrying out of 
the provisions of this Act. 

For the purposes of this Act, the Collector of 
Bombay shall be subordinate to such Commissioner 
as the Provincial Government directs. 

The Advocate General contended that this 
section makes the Provincial Government 
the supreme authority in relation to the 
granting of licences for tapping and draw, 
ing toddy from toddy-producing trees, and 
that by virtue of this section the Collector 
is bound to obey the orders of the Provincial 
Government with reference to the granting 
b of such licences. Sir Jamshedji Kanga, on 
the other hand, contended that this section 
relates only to control in reference to estab¬ 
lishment, and not to the power to grant 
such licences which he submitted is control, 
led only by the rules made under the Act. 
He pointed out that under S. 60 , there is an 
appeal to the Commissioner from an order 
of the Collector, and submitted that in view 
of this, it cannot have been intended by S. 4 
that the Collector in exercising his power to 
grant such licences should be subject to the 
directions of the Commissioner, inasmuch as 
in that event the right of appeal would be 
c a farce. He referred to sub-s. ( 4 ) of s. 3 
under which “Collector” includes any per¬ 
son appointed under s. 5 to exercise the 
powers and perform the duties of a Col. 
lector under the Act, and submitted that 
the meaning of S. 4 is that the Collectors 
are not to be regarded as the only persons 
charged with the collection of Abkari re- 
venue and with the carrying out of the pro- 
visions of the Act. As another illustration 
ho referred to a notification dated 21st 
February 1939, issued in exercise of the 
powers conferred by s. 6 of the Act invest, 
mg the Superintendent of Excise, Bombay, 
within his jurisdiction with the powers 
1 nnder S. 14 ( 1 ) (c) and (d) of the Act. I have 
come to the conclusion that 3 . 4 relates only 
to control in reference to establishment, and 
not to the power to grant such licences, and 
that such power is controlled only by the 
rules made under the Act. I shall give my 
reasons for this conclusion as I proceed. 
Section 6 is as follows: 

ia T ^oSr n ?l G °r. ernm0nt may - by not ifica‘i°n 

m the Official Gazette, appoint any person other 

lnt n Ai h * e G f lleCl ? r of , ,and revenue to exercise, in 

A >B J TIOt or Pieoe.eil the powers and perform all 
co ?. fer , red an fi imposed by thif Act on a 

ssiaartfiSss ure tut 
S’r.rr, 


This section, in my opinion, also relates to e 
control of establishment, and not to the . 
power to grant such licences. Section G is as 
follows: 

To aid the Collectors in carrying out the provi¬ 
sions of this Act, the Provincial Government may 
appoint such subordinate officers, with such desig¬ 
nations, and assign to them respectively such 
powers and duties under this Act, as it deems fit. 

The Provincial Government, or, subject to such 
orders as aforesaid, the Commissioners may invest 
any servant of the Crown in any department either 
personally or in right of his office, or any other 
person, with such powers, and impose upon him 
such duties, under this Act as they deem fit, and 
any such officer shall thereupon exercise the said 
powers and discharge the said duties in addition to 
the powers and duties incident to his principal j 
office: 

Provided that powers under Ss.36 and 40, cl. (b), 
shall in no case be conferred on any officer of any 
department who is not superior in rank to a peon, 
or constable, and that any assignment of, or invest¬ 
ment with, powers or duties made under this sec¬ 
tion may at any time be cancelled or varied by the 
authority, which made it. 

This section, in myopinion, makes it plain 
that S. 4 relates only to control of establish¬ 
ment. The words “subject to such orders os 
aforesaid” refer to the word "orders” in S. 4 . 
Section 8 empowers Commissioners to dele- 
gate the powers conferred upon them by 
S. C. In my opinion, Ss. 4 to 8 relate only to 
the appointment of officers and to control in 9 
reference to establishment and to nothing 
else. Sections 9 to 13 relate to import, export 
and transport. These sections no doubt show 
that the Provincial Government is the ulti¬ 
mate authority in regard to such matters, 
but this is so by virtue of the provisions con¬ 
tained in these sections themselves, and not 
by virtue of s. 4. Sections 14 to 15 A were 
before the introduction of the amending Act 
to which I shall refer later preceded by the 
words "cultivation and manufacture.”' Sec¬ 
tion 14 (l) is as follows: 

Save as hereinafter otherwise provided, 

(a.) no intoxicant shall be manufactured ; j t 

(b) no hemp shall be cultivated or collected; 

(c) no toddy-producing tree shall be tapped ; 

(d) no toddy shall be drawn from any tree; 

(e) no foreign liquor shall be bottled; and 

(i) no person shall use, keep or havo in his pos¬ 
session any materials, still, utensil, imple¬ 
ment or apparatus whatsoever for the purpose 

of manufacturing any intoxicant other than 
toddy, 

except under the authority and subject to the con¬ 
ditions of a license granted in that behalf by the 

By virtue of this section, there is an im¬ 
plied power conferred upon the Collector to 
grant licences. I shall consider the effect of 
this sub-section later. Section 14 B, before it 
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was amended by Bombay Act C of 1940, later 
referred to, was as follows : 

(1) No person not being a licensed manufacturer 
or vendor of any intoxicant or hemp and no licens¬ 
ed vendor except as authorised by his licence shall 
have in his possession any quantity of any intoxi¬ 
cant or hemp in excess of such limit as the Provin¬ 
cial Government under S. 17 may declare to be the 
limit of retail sale, except under a permit from the 
Collector : 

Provided that nothing in sub-s. (1) shall extend 
to any foreign liquor, other than denatured spirit, 
in the possession of any common carrier or ware¬ 
houseman as such, or purchased by any person for 
his bona fide private consumption and not for sale; 

(2) Notwithstanding anything contained in sub- 
e. (1) the Provincial Government may by notifica¬ 
tion in the Official Gazette prohibit the possession 

I by any person or class of persons, either through¬ 
out the whole Presidency or in any local area, of 
any intoxicant, either absolutely or subject to such 
conditions as it may prescribe. 

This section, among other things, gave the 
Provincial Government the right by notifi¬ 
cation in the Official Gazette to prohibit the 
possession by any person or class of persons 
of any intoxicant. If this power had been 
exercised, it might, to the extent to which it 
had been exercised, have affected the Collec¬ 
tor’s power to grant such licences. Apart 
from this, the section has no bearing upon 
the power to grant such licences. I shall 
refer to this section again later. At the end 
c of S. 19A, which falls under the heading 
“Duties”, there is a proviso that in the cases 
therein mentioned “such duty may be levied 
in consideration of the joint privileges granted 
as the collector, acting under the general or 
special orders of the Provincial Government, 
deems fit.” If S. 4 had the meaning and scope 
for which the Advocate Generalcontended.it 
would have been quite unnecessary to insert 
in this proviso the words “acting under the 
general or special orders of Government,” 
and it would have been enough to say merely 
“as the Collector deems fit,” seeing that, if 
the Advocate General is right, he would 
^ have been subject to the orders of Govern¬ 
ment under S. 4. The fact that such words 
are used in this proviso and in other sections 
of the Act assists mo in my conclusion that 
S.4 is intended to deal only with control in 
reference to establishment. Section 20 deals 
with the duty to be levied on the tapping of 
toddy trees, and says that “every licence for 
drawing toddy granted under S. 14 shall spe¬ 
cify, in addition to any other particulars pres¬ 
cribed by the Provincial Government under 
S. 30,” the particulars therein mentioned. This 
section indicates that such licences are to bo 
granted under S. 14 of the Act. There is a 
similar reference to S. 14 in s. 19(c) in con¬ 
nexion with duties imposed on any excisable 


article manufactured under a licence granted 
in accordance with the provisions of s. 14 . c 
These references to the granting of such 
licences in sections falling under the head¬ 
ing “Duties” indicate in ray opinion that 
the object of the Act in insisting upon the 
application for a licence was to ensure the 
payment of duties, and was not for any other 
purpose. This object, I think, becomes still 
more plain when the rules applicable to such 
licences are considered. Section 14 of the Act 
read in conjunction with the rules contem- 
plates in my opinion that such licences shall 
be granted in accordance with the rules 
to enable the duties imposed to be levied. 
Section 25 deals with the privilege of drawing / 
toddy from trees the right to which vests in 
the Provincial Government, and provides that 
such privilege may be disposed of annually 
by auction or otherwise on such terms as the 
Collector, acting under the general orders 
of the Provincial Government, deems fit. 
There would have been no need to insert 
the words “acting under the general orders 
of the Provincial Government” if S. 4 was 
an all embracing section. Section 30 is as 
follows : 


Every licence, permit or pass granted under tbis 
Act shall be granted on payment of such fees, if 
any, and subject to such restrictions, and on such 
conditions, and shall be in such form and contain 
such particulars, and may, in case any fee or duty 
payable by the holder be not duly paid, impose 
liability for interest thereon at such rate, as the 
Provincial Government in the case of licenses and 
the Commissioner in the case ofpermitsand passes, 
may direct in rules or orders made either generally 
or in any particular instance in this behalf, such 
rules or orders being not inconsistent with this Act. 


9 


This is not the section under which 
licences to tap and draw toddy are granted. 
They are granted under S. 14. The meaning 
of S. 30, in my opinion, is that such licences, 
if granted, shall be granted on payment of 
such fees, and subject to such restrictions 
and conditions and shall be in such form as 
the Provincial Government may direct in 
rules and orders which are not to be incon¬ 
sistent with the Act. Section 32 authorises 
the cancellation or ^suspension of licences, 
permits or passes in any of the events therein 
mentioned. The section begins with the 
words "subject to such restrictions as the 
Provincial Government may prescribe, the 
authority granting any licence, permit or 
pass under this Act may cancel or suspend 
it.” If S. 4 were an all embracing section, 
there would have been no need to insert 
the words “subject to such restrictions as 
the Provincial Government may prescribe.” 
Section 35 deals with the power of the Pro- 
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vincial Government to frame rules. This 
n section is preceded by the heading “Powers 
of Abkari Officers.” The opening words of 
the section are as follows : 

The Provincial Government may make rules for 
tbe purpose of carrying out tbe provisions of this 
Act or any other law for tbe time being in force 
relating to Abkari revenue. 


Sub-section ( 2 ) says:—"In particular and 
without prejudice to the generality of the 
foregoing provision, the Provincial Govern¬ 
ment may make rules,” and the purposes 
for which rules may be made are set out. 
One of the purposes is mentioned in (b) as 
‘‘prescribing the powers and duties of officers 
b of the Abkari Department.” Sub-s. (s) enacts 
that “the power to make rules under this 
section shall be subject to the condition of 
previous publication,” and there is a proviso 
that any such rules may be made without 
previous publication if the Provincial Gov¬ 
ernment consider that they should be 
brought into force at once. I think it is 
plain from Ss. 35 and 35A, to which I shall 
presently refer, that the powers of Abkari 
Officers can be controlled only by rules 
made under these sections, and not by orders 
issued under s. 4. Rules under s. 35 are, 
subject to the power given by the proviso, 
e subject to previous publication, and even in 
the case of the proviso rules must be made, 
and not merely orders issued. It is signifi¬ 
cant that the opening words of the section 
refer to rules made for the purpose of car¬ 
rying out the provisions of the Act. If S. 4 
were the controlling section, there would be 
no need for rules, and administrative orders 
would suffice. I think it is clear that orders 
cannot be- issued under S. 4 overriding the 
rules. If they could, many sections of the Act 
would be nullified. The material provisions 
of s. 35A are as follows : 

The Commissioner may make rules : 

(a) regulating the manufacture, supply or storage 
a of any intoxicant or hemp including : 


(Hi) the tapping of toddy-producing trees and th 
drawing of toddy from such trees ; 

(c; prescribing in the case of any intoxicant th 

way in which the duty on such article shall b 
levied ; 

(d) prescribing the scale of fees or the manner o 
fixing the fees payable in respect of any privilege 
licence, permit or pass or of the storing of any in 
toxicant or hemp ; 

(e) regulating the time, place and manner o 
payment of any duty or fee ; 

f/J prescribing the restrictions under and th 
conditions on which any licence, permit or pas 
may be granted,. *.. *** 

The Tapping Rules, to which I shall pro 


sently draw attention, were made in exer- 
cise of the powers conferred by sub-cl. (iii) 
of cl. (a) and cl. (e) of this section, and - 
under S. 64 they are to have the force of law. 

In my opinion, the Legislature intended that 
the officers charged with the power to issue 
licences should be controlled by rules which 
were to have the force of law, and did not 
intend that the provisions of S. 4 were to 
override the elaborate provisions of the Act 
made in this behalf. Section 43 deals with 
penalties. The material provisions are as 
follows : 

Whoever in contravention of this Act or of any - 
rule or order made under this Act or of any license, 
permit or pass obtained under this Act ; f 

• • • • • 

(d) taps any toddy-producing tree, or 

(e) draws toddy from any tree . .. 


shall, on conviction, be punished as therein men¬ 
tioned. 

Section 60 relates to appeals. The mate¬ 
rial part is as follows : 

All orders passed by a Collector or Commissioner 
shall be appealable to the Commissioner or to the 
Provincial Government, respectively, at any time 
within 90 days from the date of the order com¬ 
plained of: 

Provided that no appeal shall lie against an order 
passed by a Commissioner on appeal. 

The Advocate General contended that by q 
virtue of this section the Commissioner has 
an absolute unfettered discretion to grant or 
refuse a licence. I do not take this view of 
the section. In my opinion the Commissioner 
in the case of an appeal is substitued for the 
Collector, and the Commissioner is then 
charged with the duty of considering the 
application for the licence in the light of the 
Act’and the rules made thereunder in exactly 
the same way as the Collector is so charged. 
To hold otherwise would, in my opinion, in- 
volve giving the go-by to the Act and the 
rules. The Advocate General drew attention 
to the use of the word “shall” in s. 62 , which 
excepts certain medicated articles from the !i 
provisions of the Act, but empowers the 
Provincial Government by notification in 
the Official Gazette to prohibit the sale of 
any such article within any defined local 
area or place generally "except under licence 
from the Collector, which shall he granted 
on payment of such fees and subjeot to such 
conditions as the Provincial Government 
may deem fit to prescribe.” The Advocate 
General contrasted the wording of this sec- 
tion with that of 8. 14 , which in his submission 
gives the Collector an absolute discretion to 
grant or refuse a licence. I shall return to 
this argument when I consider the effect of 
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a S. 14 and the rules made thereunder. Sec¬ 
tion 6i is as follows : 

All rules made under any power conferred by this 
Act shall 1m? published in the Official Gazette and 
on such publication shall have effect as if enacted 
in this Act. 

The rules when made and published thus 
form part of the Act. Rules for the tapping 
of toddy-producing trees and drawing of 
toddy therefrom were made and published 
in the Bombay Government Gazette, Part l, 
dated lGth August 1923, p. 1G03, and subject 
to some immaterial amendments are in force 
to-day. The material parts of these rules are 
as follows : 

In exercise of the powers conferred by sub-cl.(iii) 
- of cl. (a) and cl. (e) of S. 35A, Bombay Abkari Act, 
1878 (Bom. 5 of 1878), and in supersession of this 
Office Notification No. 81-16/24 of 9tli December 
1924, the Commissioner of Excise, Bombay, is 
pleased to make the following rules for the tapping 
of toddy-producing trees and the drawing of toddy 
therefrom and for regulating the time, place and 
manner of payment of the tree-tax thereon, namely : 

1. Short title, extent and definition : 

(1) These rules may be called the Bombay Toddy 
Tapping Rules, 1928. 

(2) They extend to the whole of the Presidency of 
Bombay, excluding Sind and Aden. 

(3) In these rules (a) “Act” means the Bombay 
Abkari Act, 1878, (b) “Commissioner” means the 
Commissioner of Excise, Bombay, and (c) “Excise 
Inspector” and “Inspector” include a Sub-Inspector 

c or Assistant Inspector in charge of a talukaor peta. 

2. Tapping licence for what purposes may be 
issued : Licences for the tapping of toddy-produc¬ 
ing trees may be issued for supplying toddy to 
shops, tree-foot booths, hawkers or for domestic 
consumption. 

3. Period of tapping licences : Tapping licences 
bhall be current for the period of one year from 1st 
April to 31st March of each year in the Ratnagiri 
District and from 1st August to 31st July in each 
year in the rest of the Presidency proper. 

4. Application for a tapping licence : Any person 
desirous of obtaining a licence to tap trees in Bom¬ 
bay and any person in the mofussil who has secured 
a licence for sale of toddy at a shop or booth or for 
the use of toddy for domestic consumption, shall 
present, at least 15 days previous to the date on 
which he intends to tap them, an application in 

d triplicate, in Form A hereto “appended, or in such 
other form as the Commissioner may from time to 
time prescribe, to the Excise Inspector of the range 
in Bombay and to the Mamlatdar or Mahalkari of 
the taluka or mahal in the mofussil where the trees 
to be tapped are situated. Trees iu different talukas 
or ranges or required for different shops or booths 
must not lx? included in the same application except 
in the case of Bombay where trees intended to he 
tapped for supply of toddy to different shops may 

be included in one application.” 

• • • • 

BOMBAY 

9. Verification of particulars of application by 
Excise Inspector. — The Excise Inspector to whom 
the application is presented shall verify the parti¬ 
culars contained in it, correcting then) where neces¬ 
sary, and when they are ascertained to be correct, 
shall hand over one copy of the application to the 


applicant duly signed by himself and retain the 
other copy on his own records. t 

10. Particulars of application and challan to be 
checked by Chief Account Officer .—The applicant 
shall then present the copy of the application with 
a challan in triplicate for the amount of tree-tax 
payable by him in respect of the trees mentioned 
in the application and tender the amount to the 
Chief Account Officer of Customs, Salt and Opium, 
Bombay. The latter shall check the amount of the 
tree-tax and on receipt of the money sign all three 
copies of the challan and hand over two of them, 
together with the application, to the applicant re¬ 
taining the third copy of the challan on his records. 

11. Entries in the toddy register .—The applicant 

shall then produce the two copies of the receipted 
challan to the Superintendent of Excise, Bombay, 
who shall enter full particulars of the application 
“in the register of toddy trees in Form B hereto. / 
He shall enter in the said register in the column 
provided for the purpose the amount of the first 
instalment of the tree-tax paid and the date on 
which it was paid the serial number of the licence 
as shown in the register being at the same time 
entered in the application and on the two copies of 
the challan. One copy of the challan shall then be 
kept on his records and the other returned to the 
applicant. In the case of trees belonging to Govern¬ 
ment the Superintendent of Excise shall see that 
the applicant has attached a certificate from the 
Government Department concerned, to the effect 
that he has permission to tap the trees. In such 
cases the column “proprietor’s signature” in the 
application form need not be filled in. The certifi¬ 
cate of the Government Department authorising 
tapping of trees shall be retained by the Superin¬ 
tendent of Excise. 9 

12. Numbering toddy trees and issue of licences. 

— The Superintendent of Excise, Bombay, shall 
then forward the application to the Divisional 
Inspector concerned who shall direct the applicant 
to proceed at once with the work of marking the 
trees with numbers in accordance with the provi¬ 
sions of R. 13 and to commence tapping. The 
Superintendent of Excise, Bombay, shall then pre¬ 
pare and forward to the Divisional Inspector, duly 
signed by him for delivery to the licensee, the 
tapping licence for the number of trees licensed to 
be tapped by him. 

• • • • 

25. Renewal or transfer of licence at Collector's 
discretion. — It is entirely within the discretion of 
the Collector to renew a licence at the expiration 
of the term for which it was granted or permit the h 
assignee of the holder of the licence in case of sale 
or transfer, or the heir or legal representative of 
the holder of the licence in case of death, to have 
the benefit of the licence for tho unexpired portion 
of the term for which it was granted. 

Tho Advocate General laid stress upon 
the use of the word “may” in R. 2 and con¬ 
tended that the use of this word gave to the 
Collector an absolute discretion to grant or 
refuse a licence. Sir Jamshedji Kanga on the 
other hand relied upon R. 25, which in terms 
authorises the Collector to renew or sanction 
tho transfer of a licence at his discretion, 
and stressed the use of tho word “shall” in 
many of the rules and in particular in R. 1*2. 
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0 The Advocate General contended that these 
rules were mere machinery, and submitted 
that they could not override the provisions 
of S. 4 of the Act. Sir Jamshedji Kanga 
argued with force that it would be useless 
to frame elaborate rules under the Act which 
are to have the force of law, if they were 
liable to be defeated by orders issued under 
S. 4 . I think that the argument of Sir 
Jamshedji Kanga is right. In my opinion, 
the word “may" in B .2 is used merely with 
the object of enumerating the purposes for 
which tapping licences can be issued, namely 
for supplying toddy to shops, tree-foot 
booths, hawkers or for domestic consump- 
6 tion, and to indicate that they may not be 
issued for any other purposes. I do not think 
that the word 'may' in this connexion means 
that the Collector has a discretion to grant 
or refuse a licence if applied for in respect of 
one of the designated purposes. Rule 4 pres¬ 
cribes the form in which an application for 
a licence is to be made. The use of the word 
‘shall” in R.9 makes it incumbent upon the 
Excise Inspector to verify the particulars 
contained in the application, and to do the 
other things therein mentioned . The word 
‘‘shall” is similarly used in Rr. 10 and ll. 
Then comes R. 12 , which is imperative in its 
« terms. After the requirements of the earlier 
rules have been complied with, 

the Superintendent of Excise, Bombay, shall then 
forward the application to tho Divisional Inspector 
concerned, who shall direct the applicant to pro¬ 
ceed at once with the work of marking the trees 
with numbers in accordance with the provisions of 
R. 13 and to commence tapping. The Superinten¬ 
dent of Excise, Bombay, shall then prepare and 
forward to the Divisional Inspector, duly signed by 
him for delivery to the licensee, the tapping licence 
for the number of trees licensed to be tapped by 
him. 

Having regard to the use of the word 
“shall” in these rules, which are to have the 
same force as if enacted in the Act, I am of 
A opinion that no question of the exercise of 
any discretion by the Collector in the grant¬ 
ing of a licence arises, provided that the 
requirements of the rules are complied with, 
but that a statutory duty to issue a licence 
is imposed by s. 14 (l) of the Act, which I 
shall proceed to consider, read in conjunc- 
tion with the rules. 

The words “except under the authority 
and subject to the conditions of a licence 
granted in that behalf by the Collector” in 
s. 14 (l) are very similar to the words used 
in S.411, City of Bombay Municipal Aot, 
1888 , namely, “No person shall without. . . 
a licence granted by the Commissioner” do 


various things. In 39 Bom L R 530, 3 Kania J. 0 
considered S. 411 of that Act. He pointed out 
that in that Act there was no express provi- 
sion giving power to the Commissioner to 
grant a licence, but he held that the power 
was impliedly vested in the Commissioner, 
and that the power to refuse a licence must 
also be vested in him because a power to 
grant necessarily implies a right to refuse. 
So also in 2S Bom 253 4 in considering S. 394, 
City of Bombay Municipal Act. 1 SSS, (which 
is very similar to S. 14, Bombay Abkari Act, 
s. 479, Municipal Act, being also very similar 
to S. 30, Bombay Abkari Act), the Court held 
that the power of the Municipal Commis¬ 
sioner to grant a licence includes the power / 
to refuse it. The Advocate-General relied 
upon these decisions, and submitted that 
under s.14 (l) the Collector has an absolute 
discretion to grant or refuse a licence, and 
that so long as the exercise of his discretion 
was, in the words of Lord Halsbury L. C. 
in (1891) A C 173 s at p. 179, not "arbitrary, 
vague and fanciful, but legal and regular," 
it would not be called in question. It is 
however to be observed that in neither of 
these cases were there any rules prescribing 
the manner in which the power was to be 
exercised. 


In (1911) 2 KB 1131° the Court had to 
consider the effect of sections 0 and ll, 
Metropolitan Carriage Act, 18G9, and of a 
Regulation made by the Secretary of State. 
Section G empowered the Secretary of State 
to grant licences for hackney and stage car¬ 
riages. He had an absolute discretion under 
this section. Section ll empowered the Com. 
missioner of Police to grant a licence “if the 
said Secretary of State so directs." A Regu¬ 
lation made by the Secretary of State pro- 
vided that "a licence .... may be granted 
to any person by the Commissioner of Police 
subject to the following exceptions,” which 
were set out as (a) and (b). The Court held 
that the discretion of the Commissioner of 
Police was not a general discretion to grant 
or refuse all applications, but was limited 
to the exceptions contained in els. (a) and 
(b) of the Regulation . Towards the end of 

3. (’87) 24 AIR 1937 Bom 896 : 171 I C 331: I L R 
(1937) Bom 774 : 39 Bom L R 536, Fakir Maho- 
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med v. Municipal Commissioner of Bombay. 

4 . (’08) 28 Bom 253 : 5 Bom L R 1001, 

Ismail Haji Issac v. Municipal Commissioner of 
Bombay. 

5. (1891) 1891 A C 173 : 60 L J M C 73 : 64 L T 
180: 39 W R 551: 55 J P 197, Sharp v. Wakefield. 

6. (1911) 2KB 1181 : 81 L J K B 205 : 105 L T 

532 : 75 J P 400 : 55 S J 773 : 27 T L R 573, 
Hex v. Metropolitan Police Commissioner. Hollo- * 
way, ex parte. .: 
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R his judgment Cozens-Hardy M. R. said 
(page 1138): 

But then it Las been said that the word used in 
the order is not ‘shall’ but ‘may.’ We have bad 
our attention called and not for the first time to 
(1880) 5 A C 214 7 and it seems to me it is impos¬ 
sible to read this Act of Parliament, dealing with 
an existing well-known numerous class of traders 
in the city of London, and to say that this is not a 
case in which there is a duty imposed to grant the 
licence subject to the express conditions imposed 
by the Secretary of State in the mandate which has 
been conferred upon the Commissioner of Police. 

I have derived much assistance from the 
judgments in that case. The Advocate Gene¬ 
ral conceded that if the rules made under 
the Abkari Act limit the discretion of the 
0 Collector and s. 4 is not an overriding sec¬ 
tion, this case puts him out of Court. Sir 
Jamshedji Kanga referred to 27 Bom 307 s a 
case in which the discretion of the Commis¬ 
sioner of Police to grant licences for public 
conveyances under s. 6 of Bombay Act 6 of 
1863 was limited by a proviso, and the Court 
held that his discretion was not absolute, 
and that he was bound to consider each 
case in the light of the proviso. Sir Jam- 
shedji submitted that in the present case 
both the Collector and Commissioner were 
bound to consider the application in the 
light of the rules. I think that the implied 
c power conferred upon the Collector by s. 14 
(l) to grant or refuse a licence is limited by 
the rules, he would, e. g., have power to re¬ 
fuse a licence if the application were not in 
the form required by R. 4. But if the require¬ 
ments of the rules are complied with, there 
is, in my opinion, a statutory duty imposed 
upon the Collector to grant a licence, and 
this statutory duty is not affected by any¬ 
thing contained in S. 4. Having considered 
the meaning of the Act before the introduc¬ 
tion of prohibition, I now proceed to consi¬ 
der what effect prohibition had upon the 
law as it previously stood. On 14th July 1939, 

I the Government of Bombay issued a notifi- 
cation 0 that in pursuance of its policy of 
prohibition it had passed the orders therein 
mentioned. Order l was a9 follows : 

i. Unauthorised possession of intoxicants : On 
and after 1st August 1939 no person shall have in 
his possession, or shall import or bring into, the 
prohibition area any country or foreign liquor, 
toddy, hemp drugs or opium except in accordance 
with the provisions of these orders, 
and by sub-s. (d) of O. 32 the Commissioner 

7. (1880) 5 A C 214 : 49 L J Q B 577: 42 L J 546 : 

28 W R 726 : 44 J P 600, Julius v. Lord Bishop 
of Oxford. 

8. (’03) 27 Bom 307 : 5 Bom L R 133, Gell v. Taja 
Noora. 

9 . No. 374-89 Bern Govt. Gaz., Part 1, 1939 page 
1971. 
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was directed to submit at a very early date 
the requisite draft notifications, rules, per. ° 
mits, forms, etc., for giving effect to the 
above mentioned orders. On 17th July 1939 
the Government of Bombay issued a notifi 
cation no. 374/39 (c ), 10 which is in the fol. 
lowing terms: 

In exercise of the powers conferred by sub-s. ( 2 ) 

of S.14B, Bombay Abkari Act, 
The Town and 1878 (Bom. V of 1878), the 
Island of Bombay, Government of Bombay 19 
Bombay Suburban pleased to prohibit, with ef. 
District and that feet from 1st August 1939, the 
part of the Thana possession by any person in the 
Mahal which is area specified in the margin* 

called the Bombay Prohibi¬ 
tion Area without a permit 
or a licence issued by an Ab- / 

4 . 4 , . w kftri duly authorized in 

that behalf — 

(a) of any intoxicant specified in the schedule 
hereto in excess of the quantity specified against 
the said intoxicant, 

(b) of any quantity of any other intoxicants 
except — 

(i) spirituous toilet preparations, 

(ii) essences, 

(iii) perfumed spirits, 

(iv) toddy possessed for making gul permitted 
under a special licence granted by the Col¬ 
lector in this behalf. 

(v) intoxicants containing alcohol not exceeding 

2 per cent, by volume. 

Section 14B of the Act under which this 
notification was issued was as follows: g 

(1) No person not being a licensed manufacturer 
or vendor of any intoxicant or hemp and no licens¬ 
ed vendor except as authorised by his license shall 
have in his possession any quantity of any intoxi¬ 
cant or hemp in excess of such limit as the Provin¬ 
cial Government under S. 17 may declare to be the 
limit of retail sale, except under a permit from the 
Collector: 

Provided that nothing in sub-s. (1) shall extend 
to any foreign liquor, other than denatured spirit, 
in the possession of any oommon carrier or ware¬ 
houseman as such, or purchased by any person for 
his bona fide private consumption and not for sale; 

(2) Notwithstanding anything contained in sub- 
s. (1) the Provincial Government may by notifica¬ 
tion in the Official Gazette prohibit the possession 
by any person or class of persons, either throughout 
the whole Presidency or in any local area, of any 
intoxicant, either absolutely or subject to such con¬ 
ditions as it may prescribe. 

On llth April 1940 the question of the 
validity of this notification came before a 
Full Bench in 42 Bom L R 669. 2 It was held 
that the power under sub-s. (2) of S. 14B to 
prohibit the possession by any person or 
class of persons either throughout the whole 
presidency or any local area of any intoxicant 
does not justify Government in prohibiting 
possession by the public generally, and the 
notification was ultra vires and of no effect. 

On the same day, after this decision had 
been given, Bombay Act 6 of 1 940 was pas- 

10. Bom, Govt. Gaz., Part IV-A, 1939, p. 1155, 
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sed amending the Abkari Act. The object of 
c the Act as set out in the preamble was to 
remove doubts as to the validity of certain 
rules, orders and notifications made or issued 
under the Act for the purpose of promoting, 
enforcing and carrying into effect the policy 
of prohibition. Section 3 provides that in the 
preamble of the Abkari Act of 3878, after the 
word "Bombay" the words “and whereas in 
order to promote, enforce and carry into 
effect the policy of prohibition, it is necessary 
to prohibit the import, export, transport, 
manufacture, sale and possession of liquor 
and of intoxicating drugs in the province of 
Bombay or in specified areas thereof” shall 
b be inserted. For the heading to chap. 4 of 
the Act, which immediately precedes S. 14, 
“cultivation and manufacture” S. 5 substi¬ 
tutes the heading “cultivation, manufacture 
and possession.” Section 6 is as follows : 

In S. 14B of the said Act,— 

(a) the proviso to sub-s. (1) shall be deleted ; and 

(b) in sub-s. (2), for the words 'any person or class 
of persons' the words ‘any individual or a class or 
body of individuals or the public generally* shall be 
substituted. 

Section 7 is as follows : 

The amendments made by this Act in the pre¬ 
amble and the provisions of the said Act shall have 
effect from the date on which the said preamble 
and the said provisions were respectively enacted 
C and any rule, order or notification made or issued 
under the said Act before the commencement of 
this Act shall be deemed to have been made or 
issued under the said Act as amended by this Act 
and no prosecution, suit or other proceeding shall 
lie against any person for anything in good faith 
done or intended to be done in pursuance of any 
such rule, order or notification, as the case may be. 

It will be observed that by S. G, sub-s. (2) 
of s. 14B was amended by enabling the pro¬ 
hibition to extend to "any individual or a 
class or body of individuals or the public 
generally," the effect of which would be, as 
regards notifications issued under the amend¬ 
ing Act, to remove the ground upon which 
the notification of 17th July 1939 , had been 
held to be invalid. In 42 Bora L r 791," the 
accused was alleged to have infringed the 
provisions of the said notification of 17 th 
July 1989, and the question whether in view 
of the amending Act that notification was 
valid and in force came before a Full Bench. 
It was held that the only notifications which 
fell within S. 7 of the amending Act were the 
notifications effective at the date of the pass, 
ing of the amending Act, and that the section 
did not affect the construction of notifica- 
tions already rescind ed, still les 3 of the noti- 

1940 Bom 307 : 191 1 C 85 : ILB 
: 42 Cr L J 74 : 42 Bom L R 791 
v. Dantea. 
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fication which had been declared invalid, and e 
therefore had never had any effect and was 
a mere nullity, that S.7 did not apply to the 
notification of July 1939, which was declared 
to be ultra vires, and that even if it did apply, 
it had not the effect of reviving the notifi¬ 
cation. The Court was asked to express its 
views upon the validity of the notification, 
upon the assumption that it had been revived 
and was to be treated as passed under the 
original Act as amended by the amending 
Act. The Court accordingly expressed its 
views, stating that these views were not in- 
tended to form part of the decision, but were 
obiter only. The Court expressed the view . 
that the notification, upon the assumption 1 
just referred to, was invalid and went beyond 
the powers of the Provincial Legislature. A 
right to legislate as to possession of intoxi¬ 
cating liquors, given by item 31 in list 11 of 
Sch. 7, Government of India Act, 1935, neces- 
sarily involves a right to prohibit possession. 
The Court thought, therefore, that the Pro¬ 
vincial Legislature has power so to limit 
possession, provided that in doing so it does 
not encroach upon the powers of the Central 
Legislature (item 10 in List l); accordingly 
the Provincial Legislature has no power to 
legislate in respect of possession of intoxi¬ 
cants in such a way as to encroach upon 9 
the right to import and export across the 
customs frontier, and the power was a quali¬ 
fied power, subject to the rights of the Cen¬ 
tral Government. 

That decision having been given, and 
those views expressed, on 1st July 1940, the 
Government of Bombay on 14th July 1940, 
authorized the issue of a Press Note through 
the Director of Information. It is a remark¬ 
able document. In it the Government of 
Bombay frankly recognized the difficulties 
involved in attempting to introduce pro¬ 
hibition by mere amendments to what is 
essentially a licensing and revenue Act. In 
particular it stated that the Government did * 
not intend, so long as the legal position re¬ 
mained unmodified, to re-issue a notification 
under s. 14B ( 2 ), Bombay Abkari Act. How 
in the face of that Press Note either the 
Collector or the Commissioner could have 
thought that there were in existence orders 
of Government under which they were 
bound to refuse a licence, I find it difficult 
to understand. I think that the explanation 
probably is that they were aware of certain 
applications later referred to which were 
refused before the first Full Bench decision 
and thought that they were bound by those 
refusals to refuse the present application. 
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a I think it desirable to set out the material 
portions of that Press Note. They are as 
follows: 

The Government of Bombay considers it desir¬ 
able to explain, for the information of the public, 
the present position regarding the prohibition of 
the possession of intoxicants in Bombay and other 
“prohibition” areas in the light of recent legal 
decisions. 

In Criminal Reference No. 75 of 1940 11 (that is 
to say, the judgment delivered on 1st July), the 
Bombay High Court held that the notification 
issued on 17th July 1939, under S. 14B (2), Bombay 
Abkari Act, 187S, prohibiting the possession of in¬ 
toxicants in Bombay City, was not validated by 
Bombay Act 6 of 1940 (theGovernor’s Act) and was 
ineffective. The High Court also stated that it was 
b beyond the powers of the Provincial Legislature to 
enact any law prohibiting possession of intoxicants 
in such a way as to encroach upon the right to 
import and export across the customs frontiers. 

Previous to this legal decision the Government 
of Bombay had in view making certain changes in 
the policy of prohibition, as the result of the ex¬ 
perience gained since it has been in force. These 
changes were intended to maintain prohibition for 
country liquor and toddy, but would have altered 
the regulations in respect of foreign liquor with the 
object of making them more acceptable to those 
who had been accustomed to foreign liquor. These 
contemplated changes have now to be reviewed and 
made to conform to what is legally possible as the 
result of the High Court decision. 

The Government of Bombay proposes to apply 
c for a certificate to appeal to the Federal Court 
against the judgment of the High Court. But so 
long as the view taken by the High Court is not 
reversed or modified by a higher tribunal, it has to 
be followed and any notification issued under 
S. 14B (2), Bombay Abkari Act, prohibiting posses¬ 
sion of intoxicants would have to exclude from its 
purview the possession of any intoxicant following 
upon, or incidental to, the import of such intoxi¬ 
cant across a Customs frontier, or preceding or in¬ 
cidental to the export thereof across such frontier. 

Under such a notification any person who wished 
to import liquor from any place outside British 
India through any Customs port or land customs 
station could do so without the Bombay authorities 
being able to take any action to prevent the import. 
The importer could consume it, though he might 
by the exercise of other powers be prevented from 
d selling it. It would thus be open to anybody who 
so wished to order his supplies from outside British 
India. 

The questions incidental to export are even more 
difficult. Any person, notwithstanding the notifica¬ 
tion, would be able to bring into a prohibited area 
liquor, unlimited in quantity, on the plea that he 
was intending to export it later across a Customs 
frontier, and it would not bo possible to prevent his 
possession of it. It would be impossible, in practice, 
to prevent effectively much of the liquor thus licitly 
transported being consumed in a prohibited area. 

Any system of prohibition, which would have to 
allow in a prohibited area the presence of a privi¬ 
leged class of liquor unlimited in extent would 
clearly be administratively impracticable, and for 
this reason Government does not intend, so long as 
the legal position remained unmodified, to re¬ 
issue a notification under S. 14B(2), Bombay Abkari 


Act, or to enact a Prohibition Act which would 
have to be subject to the same disabilities. e 

It must be added that it is clear, from the expe¬ 
rience of the past and from the advice tendered by 
the law officers, that attempts to adapt the provi¬ 
sions of the Abkari Act to a policy of prohibition 
are liable to be challenged in the Courts, and with 
each successful challenge the effective basis of pro¬ 
hibition is shaken and the administrative difti- 
culties of enforcement greatly increased. It is Gov¬ 
ernment’s considered view that even if the present 
legal position came to be modified by a higher 
tribunal, effective prohibition of intoxicants could 
only be satisfactorily secured by the passing of a 
specific and comprehensive Prohibition Act to re¬ 
place the Abkari Act. Such an Act would need to 
be elaborate and would be controversial, and would 
not be likely to secure that general acceptance which 
is necessary for its success unless it were fashioned , 
by a Legislature. The Government considers that a 1 
measure of this character should be left to be en- 
acted by a Legislature. 

Meanwhile the immediate problem before the 
Government is to adapt its procedure both to what 
is possible under the Abkari Act and to what con¬ 
forms to recent legal decisions. Under these limi¬ 
tations the Government proposes to do what is 
possible to reduce to a minimum the consumption 
of country liquor and toddy in the prohibited areas, 
while relaxing to a considerable extent the condi¬ 
tions relating to foreign liquor. 

The following is the procedure which will now be 
adopted in the prohibited areas : 

(1) No sale of country liquor or toddy will be per¬ 

mitted in any prohibited area, except, as at present, 
for authorised sacramental purposes. g 

(2) Though it will not be possible effectively to 
prohibit entirely the entry of country liquor or 
toddy in a prohibited area, its entry will be dis¬ 
couraged, by the imposition of a high excise duty 
on any transport into a prohibited area etc., from 
any area outside it, and no country liquor or toddy 
will be allowed to enter the area unless a receipt 
for such duty having been paid is produced. 

The duty will, if possible, be so fixed as to raise 
the price of country liquor approximately to that of 
foreign spirit of similar alcoholic content within 
the area, and of toddy to that of fermented foreign 
liquor. 

This will necessitate, of course, the retention of 
a "prohibition” staff on the roads and railways, 
but if the co-operation of the public in detecting 
illicit transport and manufacture be obtained, it ^ 
should be possible to restrict consumption of country 
liquor to those who can afford to pay really high 
prices. 

Broadly, the effect of these regulations, in 
Bombay will be that in Bombay, and its suburbs 
no country liquor or toddy will be on sale anywhere 
(except for sacramental liquor sold at the four 
Government Depots) and sale by any private person 
will be punishable. 

A person may bring into Bombay and Salsetto 
country liquor or toddy only provided that he has 
previously paid a special excise duty-and obtained 
a receipt from an Excise Officer for the amount 
paid. If a person is found bringing in country 
liquor or toddy without a pass for it he will bo 
liable to prosecution. If he has paid the excise 
duty, he may possess the duty-paid liquor for his 
own private use. But its sale will lie punishable. 
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The rates of duty will be notified shortly; that 
a for Bombay will probably be Rs. 6 a quart bottle 
for country liquor of 40 ? U. P. and Re. 1 for todd}. 

There will be no restrictions on the purchase, or 
possession of foreign liquor by any private indivi¬ 
dual, but its sale except by licensed vendors will be 
punishable. 

It will be observed from this Press Note 
that Government stated that there was no 
intention, so long as the legal position re. 
mained unmodified, to re-issue a notification 
under s. 14R ( 2 ), Bombay Abkari Act. and 
none has in fact been issued. Accordingly 
the power to issue licences under S. 14 ( 1 ) 
of the Act and the rules for tapping toddy- 
prodneing trees and drawing toddy therefrom 
b at the date of the application made by the 
petitioner was. in my opinion, exactly the 
same as it was before the issue of the notifi- 
cation of 17th July 1939, and the amend¬ 
ments of the Act by Act 6 of 1910, no fresh 
notification having been issued. There is no 
notification in existence prohibiting the 
possession of toddy. It is also to be observed 
that the Press Note states that any person 
is entitled to possess toddy in a prohibited 
area provided that he is prepared to pay the 
excise duty payable on its transport into a 
prohibited area from any area outside. A 
number of applications were made between 
c 1st August and 14th December 1939, by 
various persons named Boyce, Pardiwalla, 
Toddiwalla (the present petitioner), Bhan- 
dari, Creado, and Kiledar, for permission to 
tap and draw toddy from their own trees 
for private consumption: and the papers 
relating to these applications and the orders 
passed were referred to. They were all 
refused before the first Full Bench decision, 
above referred to, was given. The orders 
passed were known to the Commissioner of 
Excise, and to respondent 1 . 

When the present application dated 18 th 
November 1910, was received by respondent 
l.he forwarded it with a memorandum dated 
20 th November 1940, to the Commissioner of 
Excise, Bombay, “for favour of early orders.” 
The Advocate General submitted that res¬ 
pondent 1 was entitled to ask for the orders 
of the Commissioner and was bound to act 
on those orders under S. 4 of the Aot. I have 
already given reasons for my opinion that 
s. 4 has no application to the grant of 
licences for tapping toddy.producing trees 
and the drawing of toddy therefrom, and 
that as there was a right of appeal from the 
decision of the Collector to the Commis- 
sioner, the Collector ought not to have asked 
the Commissioner for orders, but ought to 
have dealt with the application himself 


without consulting the Commissioner. The e 
Commissioner, respondent 2. replied by a 
letter dated 27th November 1940, in these 
terms : 

It is entirely at the discretion of the Collector 
whether to grant or not to grant a tapping license. 

It is the policy of Government not to grant any 
tapping licences in the Bombay Prohibition Area. 
The solicitors may, therefore, be informed that the 
Collector regrets his inability to grant the applicant 
a tapping licence in Bombay. 

Respondent 1 admitted in his affidavit 
that there is no notification, rule or order 
under the Bombay Abkari Act containing a 
general prohibition as regards tapping or 
drawing toddy from toddy-producing trees. 
He alleged that it was within the discretion / 
of the Collector of Bombay to issue a licence 
for tapping toddy trees, and that he had 
refused to grant a licence to the petitioner 
in the exercise of his discretion. He was 
cross-examined upon his affidavit and stated 
that his refusal was pursuant to instructions 
received from Government and for no other 
reason. As respondent 2 had made no affi¬ 
davit, the Advocate General, in the course 
of the cross-examination of respondent 1 , 
made the following statement: 

Eight applications in all, viz., five for domestic 
consumption and three for the sale of toddy, were 
received and were refused by the Commissioner of 
Excise since 1st August 1939, pursuant to instruc- g 
tions received from Government given on consi¬ 
derations based on their policy of prohibition, the 
refusal by the Commissioner being due to no other 
reason than the instructions received by him from 
Government. The application in the present case is 
not included iu the five applications just referred 
to, but I make the same statement in regard to the 
refusal of the appeal by the Commissioner from 
the Collector in respect of the present application. 

The refusal of the appeal by respondent 2 
was again sought to be justified by the Ad¬ 
vocate General by relying upon S. 4. Even 
if, contrary to my opinion, S. 4 applied, there 
would still have had to be in existence an 
order of the Provincial Government under 
which the Collector was entitled to refuse 
the application, and the Commissioner to re- 1 
fuse the appeal. Sir Jamshedji Kanga called 
for the production of any orders, or resolu¬ 
tions, or notifications, pursuant to which the 
instructions were given upon which the Col¬ 
lector and Commissioner acted. None were 
forthcoming. In fact, there was not in exis- 
tence any valid notification prohibiting the 
possession of toddy, and in ray opinion there 
was no order of the Provincial Government 
m existence entitling oither the Collector to 
refuse the application or the Commissioner 
to refuse the appeal. I think that they both 
acted under the mistaken belief that the 
prohibition policy of Government amounted 
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n to an order justifying them in the action 
which they took. If they have done this, 
the Court will interfere and will order them 
to act as they ought to have acted : see 27 
Bom L R 581, 12 where the Commissioner re¬ 
fused a licence in the mistaken belief that 
he was bound to refuse it by a decision of 
the appeal Court, and (1SC4) 4 B & S 059, 13 
where Justices refused to issue a warrant, 
taking into account something which they 
were not entitled to do, and they were order¬ 
ed by the Court to issue their warrant. 

The Advocate General submitted that if I 
should he of opinion that the Collector and 
the Commissioner had taken into account 
0 matters which they were not entitled to do. 
I ought to order them to entertain and deal 
with the application. He relied upon several 
cases in which such orders were made, of 
which (1018) l K B GS U may be taken as 
typical. But these were cases where there 
had been no hearing at all. In the present 
case both the Collector and the Commissioner 
have dealt with the application, the refusal 
thereof by both of them being for no other 
reason than the instructions received by 
them from Government. In this connexion 
the observations of Blackburn J., in (1864) 4 
B & S 959, 13 are very pertinent. That learned 
c Judge after pointing out the different cir¬ 
cumstances in which the proper order is to 
order the doing of the act or to order the 
party to hear and determine, said (p. 965) : 

But I think the affidavits show that, having en¬ 
tered into the inquiry, they determined that it was 
fit on every legal ground that their warrant should 
bo issued but that they would not issue it because 
they disliked the Act of Parliament : they have de¬ 
cided all that was in their power to decide, and for 
a reason which is no reason in law they declined to 
issue their warrant. 

In that case the rule being a rule calling 
upon the Justices to show cause why they 
should not issue their warrant, the Court 
made it absolute with costs. Such an order 
d was made in 26 Bom 396. 15 I think that the 
present case is one in which I should make 
a similar order. The conditions set forth in 
S. 45, Specific Relief Act, are, as was held 
by Russell J., and by the appeal Court in 
20 Bom 396, 1S cumulative. In my opinion, all 

12. (’25) 12 A I R 1925 Bom 458 : 87 I C 771 : 27 
Bom L R 581, Alimahomed v. Municipal Com¬ 
missioners of Bombay. 

13 . (1864) 4 B & S 959 : 33 L J M C 101 : 10 Jur 
(NS) 798: 12 W R 466. Reg v. Boteler. 

14 . (1918) 1 K B 68 : 87 L J K B 303 : 118 L T 
107 : 82 J P 20 : 15 L G R 889 : 62 S J 70 : 34 
TLR2', ( Rex v. London County Council: Corrie, 
Ex parte. 

15 . (’01) 26 Bom 396 : 3 Bom L R 653, Rustom J. 
Irani v. H. Kennedy. 


these conditions are satisfied in the present 
case. The Advocate General argued that the 6 
making of an order which I propose to 
make would be futile, inasmuch as under 
S. 32A, Bombay Abkari Act, the authority 
granting a licence has power to cancel it, 
and he relied upon a number of authorities 
such as (1777) 2 cowp 523 16 and (1917) 2KB 
504. 1 ' But I am entitled to assume that the 
Collector, if ordered to grant a licence, will 
not cancel it except for good cause. This 
appears to me to be a futile argument. The 
Advocate General submitted that this peti¬ 
tion was not justified as against respon¬ 
dent 2 . I do not agree with him. Respondent 2 
entertained the appeal as he was bound to / 
do under S. 60 of the Act, and I think that 
it was necessary that he as well as the Col¬ 
lector should be bound by any order which 
the Court might make. 

I make the rule absolute with costs. I 
direct respondent l forthwith to grant a 
licence to the petitioner on payment of such 
fees, if any, and subject to such restrictions, 
and on such conditions and in such form as 
is contemplated by S. 30 of the Act. As res¬ 
pondent 2 no longer holds the office of Com¬ 
missioner of Excise, Bombay, and as I have 
been today informed by the Advocate Gene¬ 
ral that Mr. M. D. Bhansali no longer holds a 
that office, but that respondent l holds 
charge of the office of Commissioner of 
Excise in addition to performing the duties 
of Collector, it will no longer be necessary 
to make any order upon Mr. Bhansali al¬ 
though at the time of the bearing he had 
agreed to abide by any order of the Court. 

I order the costs in this case to be taxed. 

R.K. Rule made absolute . 

16. (1777) 2 Cowp 523, Rex v. Mayor of Axbridge. 

17. (1917) 2 K B 504 : 86 L J K B 1087 : 117 L T 
306 : 33 T L R 387, Rex v. Army Council: Revens- 
croft, Ex parte. 
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Second Appeals Nos. 769 and 825 of 1939, Deci¬ 
ded on 24th July 1941, from decision of Assistant 
Judge, Satara, in Appeal No. 221 of 1938. 

• Hindu law — Adoption — Widow — Boy of 
same gotra — Ceremonies by delegation — Un- 
ebastity of widow does not make her incompe¬ 
tent to adopt. 

For members of the same gotra no ceremony be¬ 
yond giving and taking is necessary even among 
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Brahmins: (’25) 12 A I R 1925 Bom 289 anil (’15) 
“ 2 A I R 1915 P C 7, Bel. on. IP 14i] 

Where therefore a widow of a Kshatrija adopts a 
boy of the same gotra by delegating to others the 
ceremonies of datta homam and others, the adop¬ 
tion is valid though the widow be unchaste at the 
time of adoption. She is not incompetent to adopt 
such a boy: 5 Beng L R 362, Discing. ; (21) 8 A I R 
1921 Bora 301; 22 Bom 590; 5 Cal 776 (P C)and 4 
Bom H C R (A C) 25, Bel. on. [P 14c,h] 

A. G. Desai — for Appellant. 

G. N. Thakor and P. B. Gajendragadkar — 

for Respondent. 

Macklin J. —These two appeals arise out 
of two suits brought by an adopted son 
against certain alienees to have the aliena¬ 
tions made by his adoptive mother before 
b his adoption set aside on the ground that 
they were not made for legal necessity. The 
defence alleged that there was in fact legal 
necessity and that the adoption of the plain¬ 
tiff, if proved, was invalid, because his 
mother was unchaste, and an unchaste widow 
according to Hindu law is not competent to 
adopt. Both the Courts have found want of 
legal necessity. The trial Court found that 
the unchastity of the plaintiff's adoptive 
mother, which admittedly resulted in the 
birth to her of an illegitimate son more 
than 20 years before the adoption and some 
four years after her husband's death, had in 
c fact ceased before the adoption took place. 
It also found that even on the assumption 
that she was still unchaste at the time of the 
adoption, the unchastity would not have the 
effect of making the adoption invalid, be¬ 
cause in the first place she had delegated 
the ceremonies which otherwise she would 
have had to perform but which owing to 
unchastity she was incompetent to perform, 
and in the second place no ceremonies were 
necessary apart from the ordinary giving 
and taking, since the adopted son and his 
adoptive father belonged to the same gotra. 
The Assistant Judge who heard the appeal 
A found on the facts that the unchastity con¬ 
tinued up to the time of the adoption, at 
which time he thought on the evidence that 
the widow was still living with one Naru 
Bhagoji, the father of the illegitimate son of 
many years before; and he thought that on 
a true view of the Hindu law and the autho- 
rities cited on the point an unchaste widow 
in the regenerate classes (to which the par¬ 
ties here belong) would not be capable of 
adopting. But he left untouched the argu¬ 
ment relied upon by the lower Court as to 
the parties being of the same gotra and of 
the adoption therefore requiring no ceremo- 
nies to be performed by the widow. The 
order of the trial Court was therefore set 


aside and the suits were dismissed. In these e 
appeals by the plaintiff we come to the con¬ 
clusion that the adoption must be upheld. 

It seems that on the evidence the learned 
Assistant Judge was right in his conclusion 
that the widow was living in unchastity at 
the time of the adoption. There is not very 
much by way of authority one way or the 
other on the question of an unchaste widow’s 
power to adopt. On behalf of the alienees in 
this case it has been contended,on the gene¬ 
ral principles of Hindu law as laid down in 
the texts, that any implied authority to 
adopt which the widow might be taken to 
possess can no longer be implied when she 
behaves in this way, since it is her duty to / 
continue to be as chaste as she was in the 
lifetime of her husband. But there is the 
recent current of decisions to the effect that 
a widow in the Bombay Presidency has an 
inherent right to adopt unless prohibited by 
her husband (whatever may be the origin of 
that right, whether implied authority or 
something else); and it is therefore urged that 
the inherent right to adopt ought not to be 
assumed to continue in the case of a woman 
who has ceased to live in the way that her 
husband would expect her to live. It is argued 
that the whole idea of an unchaste widow 
performing a religious act of this kind in a 9 
state of unchastity, even though it be for the 
benefit of her husband’s soul, is repugnant 
to Hindu ideas; that a woman of this sort is 
a degraded woman within the meaning of 
the texts; and that though the authorities 
say that a woman who becomes unchaste 
after the death of her husband does not for- 
foit any property of which she may have 
become vested on his death, nevertheless 
there is no authority to be found against 
her forfeiting her power to adopt in similar 
circumstances. 

It seems however that the authorities, so 
far as they go, are against her forfeiting her 
power to adopt. There is a case of 1870 which h 
has been relied upon by the learned Assistant 
Judge for his view that a widow’s unchastity 
disentitles her from adopting : 6 Beng L R 
362. 1 That was a case of a woman in the 
regenerate classes making an adoption while 
living in concubinage and in a state of preg¬ 
nancy resulting from that concubinage; and 
the learned Judge who tried the case came 
to the conclusion that she was incompetent 
for that reason to receive a son in adoption. 
But we are not bound by this case; and, with 
due respect, its authority is perhaps doubt- 

*• 5 ?eng L R 362, Sayamalai Dutt v. Sauda- 

mini Dasi. 
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a f«l. It was a decision of a Single Judge, and 
it appears from the judgment that the learned 
Judge received a good deal of assistance from 
one of the Court translators in elucidating 
the Hindu law. Moreover, it was a stronger 
case than the one with which we have to 
deal at present, since the widow was at that 
time in a state of pregnancy. But the reason- 
ing upon which that case proceeded, as¬ 
suming it to be good authority, has been 
interpreted by a Bench of this Court as based 
upon the widow’s incompetency to perform 
the necessary ceremonies while in a state of 
unchastity: see 15 Bom 159. 2 In that case it 
was held that the Bengal case could be dis- 
tinguished upon the ground that ceremonies 
which the widow was incompetent to perform 
were necessary in the one but not in the 
other, the parties being Shudras. It is argued 
that this case has not been correctly decided; 
but it is at any rate binding upon us so far 
as Shudras are concerned, and the reasoning 
upon which it proceeded is also binding upon 
us. It would follow that if the difficulty of 
the ceremonies necessary in the case of the 
regenerate classes can be got over, then, so 
far as this Court is concerned, the adoption 
would not be regarded as invalidated by the 
widow’s unchastity. That the difficulties 
c arising out of the ceremonies can be got over 
is clear. Sir Dinshah Mulla, at p. 54G of his 
Edn. 9 of “Hindu Law,’’ says that the cere¬ 
mony of datta homarn may be performed 
by the parties who give and receive a boy in 
adoption, or the performance of it may be 
delegated by them to others; and therein he 
accepts the authority of this Court in 22 Bom 
590. 3 It is clear from the evidence in this 
case that the widow did in fact delegate to 
others that and other ceremonies. She says 
in her evidence that she did nothing but sit 
near the priest and delegated her duties to 
one Dnyanu. Dnyanu in his evidence says 
that he supplied the necessary materials to 
d the priest. Apart from that it is a fact that 
the parties here are members of the same 
gotra; and for members of the same gotra no 
ceremony beyond giving and taking is neces¬ 
sary even among Brahmins : see 49 Bom 515 4 
and 42 I A 135. 5 __ 

2 P21M> AIR 1921 Bom 301: 59 I C 800 : 45 
Bom 459 : 22 Bom L R 1400, Basvant Mushappa 
v. Mallappa Kallappa. 

3. (’98) 22 Bom 590, Lakshmibai v. Ramchandra. 

4. (’25) 12 A I R 1925 Bom 289 : 87 I C 472 : 49 
Bom 515 : 27 Bom L R 365, Govindpmsad v. 
Rindabai. 

5. (*15) 2 A I R 1915 P C 7 : 29 I C 639 : 39 Bom 
441 : 42 I A 135 (P C), Bal Gangadhar Tilak v. 
Shrinivas Pandit. 
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The learned Assistant Judge stressed a 
passage from Sarkar’s “Hindu Law” in which ° 
it is said that unchastity becomes very grave 
if followed by conception and that then a 
widow’s right to her husband's estate must 
cease. The learned Judge takes this to mean 
that from the time of her fall she ceases to 
be the lawful heir to her husband if she be¬ 
longs to a twice born caste, and he goes on 
to say that in the light of this the decision 
of the Bombay High Court in 45 Bom 459- 
is not applicable to the present case. Whe¬ 
ther any inference bearing on the present 
question can be drawn from the position of a 
widow as regards inheritance to her husband 
is, I think, doubtful. Merely because she lost f 
the privilege of inheriting her husband’s 
property, it would not necessarily follow that 
she lost the duty of adopting to him. But 
however that may be, the learned author 
cited in the Court below evidently takes a 
different view as regards the effect of a 
widow's unchastity on her power to adopt. 
In his Tagore Law Lectures of 1888 on the 
Hindu Law of Adoption, Edn. 1916, he says 
that the early cases, in particular 5 BengLR 
362, 1 were decided at a time when it was 
thought that unchastity in a widow divested 
her of the estate inherited by her from her 
husband, and that it is now settled by the g 
Privy Council that subsequent unchastity is 
no cause for divesting her of the estate which 
is already vested in her : see 7 I A 115° at 
p. 144 and also 4 Bom HCR (A C) 25. 7 He 
concludes with the following sentence : 

Considering, however, the present state of law as 
to the effect of a widow’s unchastity, there is no 
cogent reason againt an adoption by an unchaste 
widow, for, it would rather be an act of self-sacrifice 
on her part. 

And observations to much the same effect 
are made by Sir Ernest Trevelyan in his 
“Hindu Law,” Edn 2, p. 132, where he says : 

As (however) a widow adopts, not for her own 
benefit, but for that of her deceased husband, it 
may seem hard that her want of chastity should * 
deprive his manes of the benefits which, according 
to Hindu ideas, accrue from an adoption. 

We think that there is no reason for 
holding in this case that the widow was in- 
competent to adopt the plaintiff. We must 
therefore set aside the decree of the lower 
appellate Court and restore that of the trial 
Court, with costs throughout in each of the 
appeals. 

R # K. Suits decre el. 

6. (’80) 5 Cal 776 : 7 I A 115 : 6 C L R 322 :TSar 
103 : 3 Sulher 765 (P C), Moniram Kolita v. Kerry 

7 . (’67) 4 Bom H C R (A C) 25, Parvati v. Bhiku. 


1942 


Canara 1. & B. Syndicate y. Narayan (Kania JJ Bombay 15 


(29) A. I. R. 1942 Bombay IS 

Kania J. 

Canara Industrial and Banking Syndi¬ 
cate Co. Lid. — Plaintiffs 

Y. 

Narayan Venkatesh Shenoy and ano¬ 
ther — Defendants. 

Suit No. 1234 of 1940, Decided on 17th July 
1941. 


(a) Letters Patent (Bombay), Cl. 12—Suit on 
bill of exchange—Bill drawn in Bombay accep¬ 
ted by drawee at Calicut—Liability of drawee— 
Starting point is at Bombay concluding point 
at Calicut—Bombay High Court has jurisdiction 
after leave is obtained under Cl. 12. 
b In order to give rise to the liability as against 
the acceptor, the payee or endorsee must prove that 
a negotiable instrument drawn on the drawee in 
favour of the payee was presented to the drawee 
and accepted by him as indicated by his signature 
on the bill. Each one of these steps has to be 
established. The plaintiffs have therefore to esta¬ 
blish that the bills of exchange sued upon were 
drawn by the drawer on a person who is named as 
the drawee, in favour of the payees. This is neces¬ 
sary because only a drawee can accept a bill of 
exchange. Therefore the fact that the bills of ex¬ 
change were drawn on drawee is a material fact 
which has to be proved by the plaintiffs to establish 
their claim. When that fact has taken place in 
Bombay, with leave under Cl. 12, Letters Patent, 
the Bombay High Court has jurisdiction. The 
starting point for the liability is the drawing of the 
c bills of exchange on the drawee and the concluding 
point is when he accepts the liability by putting 
his signature on the bills as acceptor : (*16) 3 AIR 
1916 Bom 227, Disting.; 22 Cal 451, Del. on. 

[P 15<;,7i ; P 16a] 

(b) Contract Act (1872), S. 62-Negotiable 
instrument. 


. Vague statements or inferences cannot be relied 
upon to extinguish a right which had accrued under 
the negotiable instrument. (p 1 $^] 

(c) Interest—Negotiable instrument. 

Under the Negotiable Instruments Act the plain¬ 
tiffs are entitled to recover the amount of the bills 
with interest at six per cent, from their respective 
d ne dates. [Piefc) 

N.H. Bhagicati — for Plaintiffs. 

N. K. Ayyanqar — for Defendant 2. 


Judgment. — Plaintiffs have filed this 
suit to recover from the defendants Rs. 4625 
and interest. Between 14th December loss 
and 16th February 1989, defendant l drew on 
defendant 2 five bills of exchange, in all for 
Rs 4600 in favour of the plaintiffs. The said 
bills were endorsed over by the plaintiffs in 
favour of Nudengadi Bank of Calicut for 
collection and when presented to defendant 
2 were accepted by him. On the due date, 
however, he dishonoured the same by non¬ 
payment. Thereafter there were certain 
discussions about the payment which are 
found m the letters exchanged between the 


parties. As a result of that correspondence ( 
defendant 1 drew eight bills of exchange on 
defendant 2 in favour of the plaintiffs. Three 
of them when presented to defendant 2 were 
accepted by him. He honoured one only by 
payment but dishonoured the other two. 
The remaining five bills were dishonoured 
by non-acceptance. These eight bills were 
for Rs. 4S75. Defendant 2 had honoured by 
acceptance one bill for Rs. 250 and the suit 
is filed for the remaining Rs. 4625. The suit 
was filed as a summary suit. Defendant l 
did not enter an appearance and has not 
taken any steps to defend. Defendant 2 
obtained leave to defend. His written state, 
raent raises several contentions which are / 
embodied in the issues raised for him. I 
shall deal with them in the order in which 
they are found in the issues. 

The first contention, found in issues l and 
2 , is that this Court has no jurisdiction to 
try the suit. It was contended on behalf of 
defendant 2 that because he had accepted 
the bills at Calicut no parti of the cause 
of action arose in Bombay and the leave 
obtained under Cl. 12 , Letters Patent, was 
irregular. It is contended that his liability 
arose only on acceptance, and therefore the 
whole contract in respect of his liability 
arose at Calicut. In my opinion this argu¬ 
ment is unsound. The acceptance of a bill 9 
of exchange is made by an acceptor putting 
his signature on the bill. By reason of the 
signature the law raises certain implied ob¬ 
ligations. In an ordinary case, if a party 
enters into a contract he has got to set out 
the terms of the obligations of the parties. 
The liability of an acceptor is governed by 
the Negotiable Instruments Act. In order to 
give rise to that liability the plaintiffs must 
prove that a negotiable instrument drawn 
on the drawee in favour of the payee was 
presented to the drawee and accepted by 
him as indicated by his signature on the 
bill. Each one of these steps has to be esta- 
blished by the plaintiffs. They have there¬ 
fore to establish that the bills of exchange 
sued upon were drawn by the drawer on 
defendant 2 , who is named as the drawee 
in favour of the plaintiffs, who are the 
payees. This is necessary because only a 
drawee can accept a bill of exchange. There- 
fore the fact that the bills of exchange were 
drawn on defendant 2 is a material faot 

bas be P, 1-0 ^ by the plaintiffs to 
establish their claim. As that fact took 

plaoe m Bombay, with leave under ol. 12 . 

Letters Patent, this Court has jurisdiction. 

It is contended on behalf of defendant 2 
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n that it is on acceptance only that his liabi¬ 
lity arose. This contention overlooks the 
fact that the starting point for the liability 
is the drawing of the bills of exchange on 
him and the concluding point is when he 
accepts the liability by putting his signature 
on the bills as acceptor. The acceptance is 
therefore the culminating point fixing the 
liability on him and not the starting point 
as contended by defendant *2. 

It was argued that this should be treated 
as a proposal to make him liable which was 
conveyed to him at Calicut and accepted by 
him at Calicut and therefore the whole of 
the contract of his liability arose at Calicut. 
h In my opinion this argument overlooks the 
fact that this is not a simple contract 
governed by the Contract Act, but the rights 
of the parties are governed by the Negotiable 
Instruments Act. The form of this proposal, 
the exact words thereof and the fact that it 
was drawn on defendant 2 are all essential 
things to be proved. The contents of the 
proposal are necessary to be proved and as 
that document was made in Bombay, I am 
unable to hold that no part of the cause of 
action arose in Bombay. No direct authority 
in respect of the jurisdiction of the Court as 
regards an acceptor has been cited before 
c me. 40 Bom 473, 1 which was relied upon by 
defendant 2 , does not help him. There the 
disputes were between the drawer and the 
payee. The question was whether the Court 
had jurisdiction when it was admitted that 
the hundi was drawn, delivered and was 
payable outside Bombay. On the other hand 
the decision in 22 Cal 451 , 2 shows that any 
step which the plaintiff has to prove in 
order to establish his title to sue on a nego¬ 
tiable instrument is a material fact, and if 
anv such event took place within the juris¬ 
diction of the Court, with leave granted 
under Cl. 12, Letters Patent, the Court would 
^ have jurisdiction to try the suit. Issue 1 is, 
therefore, answered in the affirmative and 
issue 2 in the negative. 

Defendant 2 next contended that as he 
had given eight bills of exchange, whether 
they were accepted and honoured or not, 
defendant 2's liability under the original five 
bills came to an end. Section 62, Contract 
Act, was relied upon in this connexion. The 
question whether the liability under the ori¬ 
ginal five bills wa s extinguished is a ques- 

1. (’16) 3 AIR 1916 Bom 227 : 32 I C 918 : 40 

Bom 473 : 18 Bom L R 57, Sewaram Gokaldas v. 

Bajrangdat Hardwar. . 

2. (’95) 22 Cal 451, RoghoonatL Misser v. Gobmd- 

narnin. 
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tion of fact. In this case the only evidence 
about the arrangement under which the 6 
eight bills were subsequently drawn is found 
in the correspondence (ex. b). In that cor¬ 
respondence, the plaintiffs expressly stated 
that on acceptance and payment of the latter 
eight bills defendant 2 ’s liability would come 
to an end. On reading the whole correspon¬ 
dence I am unable to find anything to jus¬ 
tify a conclusion that the plaintiffs had 
agreed to extinguish the liability of defen¬ 
dant 2 arising by reason of the acceptance 
of the five bills immediately on defendant l 
drawing the subsequent eight bills on defen¬ 
dant 2, or when defendant l agreed to draw 
those bills. Vague statements or inferences / 
cannot be relied upon to extinguish a right 
which had accrued under a negotiable in¬ 
strument, and there is nothing in the whole 
correspondence to support defendant 2’s 
argument. The words actually used in the 
letters do not show that the plaintiffs had 
agreed to give up their claim under the 
acceptance endorsed on the old bills, until 
they were paid the amounts of the bills. 
The burden of proof on this question is on 
defendant 2 as he alleges that the obligation 
under the acceptance signed by him had 
been extinguished. In my opinion he has 
entirely failed to discharge that burden. <j 
The fact that those bills remained with the 
plaintiffs, with the acceptance of defen¬ 
dant 2 unobliterated, further supports the 
plaintiff's contention that the liability was 
never intended to be or in fact extinguished. 
Issue 3 is therefore answered in the negative. 

Issues 4 and 5 are not necessary to be de- 
cided. The contention urged is that under 
the new arrangement defendant l was to 
draw bills of exchange for Rs. 4600 and not 
for Rs. 4S75. Although the plaintiff's suit is 
to recover the difference between Rs. 4375 
and Rs. 250 (i. e., the amount of the bill 
honoured and paid) the learned counsel for 
the plaintiffs has intimated to the Court 1 
that in this suit he claims only the amount 
of the original bills, viz., Rs. 4600 less rupees 
250 , with interest from the respective due 
dates. He does not claim the sum of rupees 
4625 as formulated in the plaint. It is, there¬ 
fore, not necessary to decide issues 4 and 5. 
Under the Negotiable Instruments Act the 
plaintiffs are entitled to recover the amount 
of the bills with interest at six per cent., 
from their respective due dates. 

Out of the eight new bills drawn by de¬ 
fendant l on defendant 2 , one has been 
honoured and paid and two were accepted 
but not paid. Having regard to the decree 
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which is being passed on the old bills in 
a this suit, defendant 2 does not any more re¬ 
main liable on his acceptance of the two 
bills of Rs. 750 and R3. 250 accepted on 22nd 
August 1930, and dated 18th August 1989, al¬ 
though the bills are at present with the 
plaintiffs. Defendant 2 ’s liability on all 
those bills is deemed to bo unenforceable 
now. On the footing of this judgment, the 
parties are agreed that there will be a decree 
for the plaintiffs against the defendants (in 
invitum against defendant 1) for Rs. 4350 
with interest on Rs. 3750 at six per cent., per 
annum from 1st March 1939 up to 15th April 
1939 and on Rs. 4350 from 15th April 1939, 
b till judgment. Defendant 1 will pay Rs. 200 
for costs of the suit. Defendant 2 should 
pay to the plaintiffs Rs. 800 as costs of the 
suit and Rs. 135 as costs of the summons for 
judgment. Interest on judgment against both 
the defendants at six per cent. 

R.K. Suit decreed. 
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Beaomont C. J. and Sen J. 

Atmaram Nemchand Gujar _ Plaintiff 

— Appellant 
v. 

Mallappa Appajya Eotiwale and others 
— Defendants — Respondents. 
Second Appeal No. 140 of 1939, Decided on 17th 
•Tuly 1941, from decision of Asst. Judge, Belgaum 
m Appeal No. 308 of 1937. 

• Limitation Act (1908), Art. 182 (5) _ Step- 
m-aid — Application under O. 21, R. 2, Civil 
P.C., Is not step-in-aid. 

An application made to the Court to record a 
part payment of a decretal debt under O. 21, R, 2 
Civil P. C., is not a step-in-aid of execution, which 
will prevent limitation running under Art. 182 (5), 
Ia.nitat.on Act. [P lld J£ 

30H. hC Cr mas deCre0 ^ llth Jul * 1932 and 

dUtu June 193 o a part payment was made of the 
“J?° Un ‘ du °. under L ‘he decree. On 16th September 
IJr.L n 6 decr “- holder applied to the Court to 
thn iLr 6 r P ? yment ,' and thc Court acceded to 
An a PP |,catl °u for execution was 
issued on 8th November 1935, more than three 
years from the date of the decree : 

Held; that the application of 16th September 1935 
vvm notastop-in-aid of execution under Art. 182(5) 

n tl0n ^ 10 saye bm'tation: (’14) 1 AIR 
2 ® 9, overruled bv (’29) 16 A T Ti 
1929 P C 19; (’31) 18 AIR 1931 Cal 710 (FB). FcU. 

if. A. Jahagirdar — for Appellant. 18 ^ 

P '/S i aj R d i r Zf ka V N \ S - Anikhindi 

L ^rSpSfv^ f ° r ReSIWndents aDd 2 

Beaumont C. J. _ This second appeal 

raises a short point of law, namely whether 

1M2 B/8T“ ad610 th6 C ° Urt to reCord * 


part payment of a decretal debt under 0 . 21 , g 
R.2. Civil P. C., 1903, is a step-in-aid of exe¬ 
cution, which will prevent limitation running 
under Art. 1S2 (5), Limitation Act, 190S. The 
facts shortly are that there was a decree in 
favour of the plaintiff dated llth July 1932, 
and on 30th June 1935, a part payment was 
made by the defendants of the amount due 
under tho decree, and on 16th September 
1935, the plaintiff applied to the Court to 
certify the part payment, and the Court 
acceded to the application. This darkhast 
was issued on 8th November 1935, more than 
three years from the date of the decree. The 
question is whether the application of lGth 
September 1935, is a step-in-aid of execution / 
under Art. 182 ( 5 ), Limitation Act, so as to 
save limitation. 


In 3S Bom 47 1 this Court held that such 
an application as that of 16th September 1935, 
was a step-in-aid of execution, and the same 
view was taken by other High Courts: 2 Rang 
393 2 and 4G Cal 22. 3 In both of those cases the 
application was made more than three years 
after the date of the decree, as it was in the 
present case. The Courts held that, as pay¬ 
ment was made within three years of the 
decree and as the application was made with¬ 
in three years of the payment, the applica¬ 
tion had the effect of being a step-in-aid of 9 
execution. However, in 31 Bom L R -2S9, 4 the 
Privy Council held that an application to 
record an adjustment under o. 21 , r. 2 , Civil 
P. C., was not an application within Art. 181, 
Limitation Act, on tho ground that it was 
not strictly speaking an application at all; 
it was a mere certificate, stating that a cer- 
tain payment had been made, and a request 
to the Court to carry out tho provisions of 
O. 21 , R. 2 . The Privy Council held that it 
could not be regarded as an application with¬ 
in the meaning of Art. 181, Limitation Act. 

If it is not an application within the mean¬ 
ing of Art. 181,1 do not see how it can be an h 
application within Art. 182 ( 5 ), the relevant * 
words of which are : 

(where tho application next hereinafter mentioned 
baa been made) tho dato of the final ordor passed 
on an application made in accordance with law to 
the proper Court for execution, or to take some 
step-in-aid of execution of tho decree or order. 


.J Bom 288: 211 C 407 : 88 Bom 

11 ® 939 > Bacbaraj Nyahalohand v. 
Babaji Tukaratn. 

2 - £ 25 ) 12 A1R 1925 Rf “g 26 : 84 I C 369 <fe 473 ; 

, 2 393 ' San v. Mnung To Thein. 

hS 19 ® A 1 R 1919 Cal 677 : 45 I C 103 : 46 Cal 

4 22 /im ffi v - Gngan Ch °ndra Pal. 

4 au a ? > «f i ^in 29 £ ° 19 : 114 1 c 681 : 8 Luck 

® 84 , ‘ A , 80 : 81 Bom L R 289 (P C). Shri 
Praknsh Singh v. Allahabad Bank Ltd. 
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a So that there must be an application to 
take a step.in-aid of execution, and having 
regard to the Privy Councils decision, it 
seems to me that there was no application. 
No doubt, the Privy Council were invited to 
express an opinion as to the correctness of 
the Indian cases in which it had been held 
that such an application as is here in ques¬ 
tion amounted to a step-in-aid of execution 
under Art. 1 S 2 (5). But their Lordships held 
that as that article was not before them, it 
was unnecessary to express an opinion on the 
point. However, in my view, the reasons on 
which the Privy Council decision was based 
really cover the point and it has been so held 
& by a Full Bench of the Calcutta High Court 
in 59 Cal 700. 6 38 Bom 47 1 must be treated as 
overruled, and this appeal must be dismissed 
with costs. There will be one set of costs. 

Sen J. — I agree. 

R.K. Appeal dismissed. 

5. (’31) 18 AIR 1931 Cal 719 : 134 I C 922: 59 Cal 
760 : 54 C L J 201 : 35 C W N 1192 (FB), Amar- 
krishna Chaudhuri v. Jagatbandhu Biswas. 
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FULL BENCH 

Beaumont C. J., Wassoodew 
c and Sen JJ. 

Bai Kokilabai — Appellant 

v. 

Keshavlal Mangaldas £ Co. — 

Respondents. 

First Appeal No. 340 of 1940, Decided on 18th 
July 1941, against decision of Commissioner for 
Workmen’s Compensation, Bombay, in Application 
No. 22/B-2 of 1940. 

• (a) Workmen's Compensation Act (1923), 
Ss. 12 and 2 (e)—Selling agent to take delivery 
from manufacturer’s godown—Contractor em¬ 
ployed by agent for transport — Workman em¬ 
ployed by contractor to remove goods from 
godown — Workman dying in course of duty— 
, Selling agent held liable to pay compensation 
a under S. 12: F. A. No. 151 of 1940, OVERRULED. 

The question, which arises under S. 12 (1) is 
whether the contractor was engaged in work which 
was ordinarily part of the trade or business of the 
principal. The question relates to the business of 
the particular principal, and not generally to 
businesses of the class of that carried on by the 
principal. [P 19d] 

The selling agents were the sole selling agents of 
a mill company. The selling agents were to take 
delivery of the goods from the mill company's 
godowns at their own expense to sell the goods at a 
6kop which necessarily involved that they must 
transport the goods from the mill company’s 
godowns to the selling agents' shop. The selling 
agents desired to transport some bales from the 
mill company’s godowns to the selling agents* shop, 
and they employed a firm, of which one N was a 


partner, to carry out the transport, and that firm 
hired a lorry from a lorry owner, and the workman * 
was a cleaner on that lorry. The workman was 
engaged by N to help to remove bales from the 
godowns and to stack them in the lorry, and it was 
in the course of that work that he was accidentally 
killed : 

Held that N on behalf of his firm was the em¬ 
ployer of the workman within S. 2 (e) of the Act, 
he having temporarily borrowed the services of the 
workman. The work which the selling agents bad 
to do included the removing of goods from the mill 
company’s godowns to the shop of the selling agents. 
Such work not only ordinarily formed part of the 
business of the selling agents, but was an essential 
part of it, and theiselling agents could not escape 
liability by employing a contractor to do such work: 
(’29) 16 A I R 1929 Bom 179, Expl.\ (’33) 20 AIR 
1933 Cal 63, Approved ; F. A. No. 151 of 1940, . 
OVERRULED. [P 19 a,e; P 21c) ' 

(b) Interpretation of statutes—English cases 
— Duty of Court—Precedents. 

To construe an Indian Act in the light of cases 
decided under an English Act diflerently worded is 
much more likely to cause confusion than to render 
assistance and the Courts in India would not be 
justified in incorporating into the administration 
of the Indian Act difficulties which arise on the 
construction of the English Act. [P 19 g,h; P 20 d] 

S. C. Joshi and P. S. Dakhalc — for Appellant. 

N. //. Bhagicati — for Respondents. 

Beaumont C. J. — This is an appeal 
arising under the Workmen’s Compensation 
Act, 1923, preferred by the workman against 
the opposite party, whom I will refer to as g 
the “selling agents.” The facts found are 
that the selling agents are the sole selling 
agents of the Sassoon Spinning and Weav¬ 
ing Co. Ltd., whom I will refer to as the 
“mill company,” under an agreement dated 
7th January 1939. By cl. (3) of that agreement 
the selling agents have to procure orders for 
the sale of the mill company’s cloth, and 
under cl. (6) it is provided that the mill com¬ 
pany shall store their manufactured cloth in 
their godowns and give delivery orders of such 
portions as the selling agents shall require 
to the selling agents. Then cl. (7) provides 
that the selling agents shall sell the goods so 
delivered to them at a shop in Bombay, and h 
cl. (8) provides that the selling agents shall 
take delivery of the goods from the mill com¬ 
pany’s godowns at their own expense. So 
that what it comes to under that agreement, 
so far as material, is that the mill company 
manufacture cloth and store it in their 
godowns, and the selling agents have to take 
delivery at the mill company’s godowns and 
to sell the goods at a shop in Bombay, which 
necessarily involves that they must trans¬ 
port the goods from the mill company’s 
godowns to the selling agents’ shop. 

On 30th August 1939, the selling agents 
desired to transport some bales from the mill 
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company's godowns to the selling agents’ 
shop, and they employed a firm, of which one 
Narayan was a partner, to carry out the trans¬ 
port, and that firm hired a lorry from a lorry 
owner, and the workman in question was a 
cleaner on that lorry. Now, it is found as a fact 
by the Commissioner that the workman was 
engaged by Narayan to help to remove bales 
from the godowns and to stack them in the 
lorry, and it was in the course of that work 
that he was accidentally killed. It is, I think, 
clear that Narayan on behalf of his firm was 
the employer of the workman within S. 2 (e) 
of the Act, he having temporarily borrowed 
the services of the workman, and the Com. 
6 missioner has found as a fact that the acci¬ 
dent arose out of and in the course of the 
employment. But the selling agents would 
not be liable to pay compensation, unless the 
case can be brought within S. 12 of the Act, 
which deals with work done on behalf of an 
employer by a contractor. Sub-section (l) of 
that section provides so far as material : 

Where any person (hereinafter in this section re¬ 
ferred to as the principal) in the course of or for 
the purposes of his trade or business contracts with 
any other person (hereinafter in this section referred 
to as the contractor) for the execution by or under 
the contractor of the whole or any part of any work 
which is ordinarily part of the trade or business of 
. *be principal, the principal shall be liable to pay to 
' any workman employed in the execution of tho work 
compensation. 

Sub-section (4) provides : 

This section shall not apply in any case where 
the accident occurred elsewhere than on, in or about 
the premises on which the principal has under¬ 
taken or usually undertakes, as the case may be, to 
execute the work or which are otherwise under his 
control or management. 


The Commissioner held that transport ■ 
goods from the mill company’s godowns 
the shop of the selling agents was not ord 
narily part of the trade or business of tl 
opposite party, and in so holding, I think, 1 
was influenced by a decision of this Court i 
58 Bom 203, to which I will refer presentl; 
The question, which arises under s. 12 (l 
is normally a pure question of fact. Th 
essential question is whether the contract* 
was engaged in work which was ordinaril 
part of the trade or business of the principa 
It will be observed that the question relate 
to the business of the particular principa 
and not generally to businesses of the clas 
of that carried on by the principal, so tha 
the question can only be answered by refei 
ence to evidence as to the nature of th 
principal's business. In the pres ent case th 

A 1 R 1929 Bom 179 : 117 I 0 431 • 6 
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nature of the selling agents’ business is 
defined by the selling agreement, and the c 
answer to the question is simple, because 
the work, which the selling agents do on the 
true construction of that agreement, must 
include removing goods from the mill com¬ 
pany’s godowns to the shop of the selling 
agents. Such work not only ordinarily forms 
part of the business of the selling agents, 
but is an essential part of it, and the selling 
agents cannot escape liability by employing 
a contractor to do such work. I cannot, 
therefore, agree with the finding of the 
learned Commissioner. This case has been 
referred to a Full Bench, because it would 
seem that two cases decided by this Court / 
are calculated to cause some confusion to the 
Commissioner, and it is desirable to get the 
questions, which arise under S. 12, straight. 

The first case is the one to which the 
Commissioner refers, 53 Bom 203. 1 What the 
Court held there was that the erection of 
pillars to carry an electric cable in connexion 
with the electrification of a part of the 
system of the G. I. P. Railway Company 
formed no part of the ordinary work of such 
company. As tho decision turned entirely 
on facts, it is not necessary to express any 
opinion as to its correctness. But the Court 
discussed at some length English cases on g 
the Workmen’s Compensation Act of 1897 , 

S. 4 of which dealt with sub-contracting and 
contained an exception in the case of any 
contract with any person for the execution 
by or under such contractor of any work 
which is merely ancillary or incidental to, 
and is no part of, or process in, the trade or 
business carried on by the undertakers. Sir 
Amberson Marten, who delivered the leading 
judgment, noticed that the words of s. 4 of the 
English Act were different from the words of 
s. 12 of the Indian Act, but ha expressed the 
view that, notwithstanding that, some assis¬ 
tance might be derived from the English au¬ 
thorities. I venture to think that to construe h 
an Indian Aot in the light of cases decided 
under an English Aot differently worded is 
much more likely to cause confusion than 
to render assistance, and I think that the 
English cases have caused some confusion 
in this case to the Commissioner, because 
he cites a passage from the judgment of 
Murphy J., in 63 Bom 203, 1 in w'hich he 
expressed the opinion that the words in the 
English Act “ancillary or incidental to the 
trade or business'’ had much the same effect 
as the word ordinarily’’ in the Indian Act. 
lam quite nnable to agree with that view. 

It seems to me that work, whioh is ancillary 
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n or incidental to a business, may or may not 
ordinarily form part of that business. The 
questions under the two Acts are quite dis¬ 
tinct, and I can see no justification for 
incorporating into the administration of the 
Indian Act difficulties which arose on the 
construction of the English Act. 

The other case is a very recent decision of 
this Court in F. A. No. 151 of 1940. 2 In that 
case the opponents were a piecegoods shop, 
and they employed a man named Ivondiba to 
transport goods for sale in their shop from a 
a warehouse in the docks, and an accident 
occurred to the workman in the course of 
such transport. The Commissioner held that 
b Kondiba was employed by the opponents, 
and that the workman, who was employed 
by Kondiba, was really an employee of the 
opponents, so that no question under S. 12 
arose in his view of the case. But this Court 
held that there was no evidence to justify 
the finding of the Commissioner, and that in 
fact Kondiba was a contractor, and a ques¬ 
tion therefore arose under S. 12 whether he 
was employed in connexion with work ordi¬ 
narily forming part of the business of the 
opponents. Now, seeing that the Commis¬ 
sioner had not directed his mind to that 
question, in my view, the proper order for 
c the Court to have made was to send the case 
back to the Commissioner to decide the ques¬ 
tions of fact arising under S. 12 (l) and (l). 
Instead of adopting that course, the Court 
proceeded to decide the questions of fact, as 
though they were questions of law. The Court 
referred to 53 Bom 203* and also to CO Cal 24, 3 
and stated that in the latter case a contract 
was given by a bank for the purpose of con¬ 
structing a building in which the bank was 
to be housed, and for that purpose they had 
engaged a contractor, and it was held that 
the bank was not liable under S. 12 of the 
Act in spite of the fact that there was a 
clause in the memorandum of association of 
the bank which entitled it to build bouses 
among other things, and that the decision 
was that it could not be said that the build¬ 
ing of houses was the business of the bank. 
As a matter of fact, the case decided nothing 
of the sort, as I will show in a moment. Then 
this Court went on to say : 

We think therefore that on the principle of the 
two decisions in 53 Bom 203 1 and GO Cal 24, 3 the 
work of unloading the bales and bringing them to 

2. First Appeal No. 151 of 1940, decided on 4th 
April 1941 by BroomGeld and Divatia JJ., Wadi- 
lal Lalluchand v. Bai Radhabai. 

3. ('33) 20 A I R 1933 Cal G3 : 142 I C 54 : 60 Cal 
24: 36 C W N 841, Karnani Industrial Bank, Ltd. 
v. Ranjan. 


tbe market cannot be regarded as part of the busi¬ 
ness of the appellants. e 

I must confess that I feel the greatest 
difficulty in understanding what that pro¬ 
position really means. Tbe learned Judges 
cannot, I think, have been directing their 
minds to the question of fact which really 
arose under s. 12 (l), since to say that, because 
erecting pillars for an electric cable is no part 
of the business of a particular railway com¬ 
pany, and because building a house is no 
part of the business of a particular bank, 
therefore transporting piecegoods to a shop 
in which they are to be sold is no part of the 
business of the particular shop, involves a 
glaring non sequitur. The Court evidently / 
considered that these two cases lay down a 
principle, but what that principle is I do not 
know. 53 Bom 203 1 decided a mere question 
of fact. The case in CO Cal 24 s really laid 
down the correct principle, but this Court 
seems to have misunderstood the case. It did 
not decide that the buildii^,' of a house was 
no part of the business of the particular 
bank. Sir George Rankin in giving the lead- 
ing judgment observed in effect that from 
such knowledge as ho possessed of banking 
business, he thought it unlikely that the 
business of the bank would include the busi- 
ness of building a house; but he said ex- ? 
pressly that ho could not lay down as a 
proposition of law that the building of houses 
formed no part of the ordinary business of 
this particular bank, and that the matter 
must go back to the Commissioner for a find- 
ing on that question of fact. That was the 
order which the Court made. In my opinion, 
the judgment in F. A. No. 151 of 1940" cannot 
be supported. In cases, which arise under 
S. 12, the Commissioner must find the neces- 
sary facts. In that case it was relevant to 
find whether it was the ordinary practice of 
the opponents to take delivery of goods at 
the docks and to arrange for their transport 
to the shop, or to take delivery at the shop. h 
Without findings on these points, it could 
not be determined whether the transport 
was part of the ordinary business of the shop. 

Mr. Bhagwati has referred us to the mo- 
dern English Workmen's Compensation Act 
and to authorities under it. The Act of 1900, 
which is now replaced by the Act of 1925, 
repealed the Act of 1897, and it is relevant 
to note that s. 12 of the Indian Act is an 
exact replica of S.G of the English Act of 
1906 , except that it has substituted the very 
material words "which is ordinarily part of 
the trade or business of the principal for 
the words " undertaken by the principal. 
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So that whereas the English Act only ap- 
a plies to work of a contractor undertaken by 
the principal, the Indian Act applies to work 
done by a contractor which is ordinarily 
part of the trade or business of the princi¬ 
pal. The variation was obviously deliberate, 
and the two phrases do not mean the same 
thing. It may be that work, which is ordi¬ 
narily part of the trade or business of the 
principal, nevertheless was not work under¬ 
taken in the particular case, or usually 
undertaken by the principal. In my opinion 
to consider cases decided on the English Act 
merely leads to confusion. It may be noticed 
that sub-s. ( 4 ) of S. 12 of the Indian Act is a 
b replica of sub-s.U) ofS.6of the English Act, 
and refers to work undertaken, or usually 
undertaken, by the principal. However, as I 
have said, we are not concerned in this case 
with any question arising under sub-s. ( 4 ), 
because it is perfectly plain on the agree¬ 
ment between the selling agents and the 
mill company that the selling agents did 
undertake to do tho transport work from the 
mill company’s godowns and it was there 
that the accident occurred. 

As the question in this particular case 
turns entirely on the construction of the 
agreement between the selling agents and 
c the mill company, this Court can deal with 
the question itself, and need not refer it 
back to the Commissioner to find the facts. 
On the construction of the agreement I have 
no doubt that we must hold as a fact that 
the work, which was being done by the con¬ 
tractor at the time when the accident occur¬ 
red, was work ordinarily done by the selling 
agents. That being so, the appeal must be 
allowed with costs, and the case must go 
back to the Commissioner to settle the com¬ 
pensation. 

Wassoodew J _I agree. 

Sen J. — I agree. 

* R,K * Appeal allowed. 
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Divatia J. 

Shekh Zafarbliai Guljarbliai _ 

Plaintiff — Appellant 
v. 


Chhaganlal Aditram Gandhi and anot. 

— Defendants — Responds 
Second Appeal No. 06 of 1939, Decided on 3 
Jone 1941 from decision of Extra Asst. Juc 
Afimedabad, in Appeal No. 218 of 1037, 

Mahomedan law — Wakf — Mutwalll 1 
lease for long period with Court's sanction 

A..S, “ u d£ “<• =v.a 


Under the Mahomedan law it is competent to a 
mutwalli to lease for a long term tho wakf pro- c 
perty with the sanction of the Court and even if 
such sanction is not obtained, the Court has the 
power to grant retrospective sanction if it is satis¬ 
fied that the transaction is for the benefit of tho 
institution. The sanction can be granted even by 
the Assistant Judge, as the District Judge alone 
does not enjoy the function of a kazi : 37 Cal 179; 
(’35) 22 A I R 1935 All 792; 36 Cal 21; (’24) 11 
A I R 1924 Cal 473 and (’37) 24 A I R 1937 Cal 
189 (S B), Rd. on; (’20) 7 AIR 1920 Cal 129, Ref. 

[P 22 b,c,e) 

1.1. Chundrigar and K. T. Pathak — 

for Appellant. 

G. N. Thakor <imf J. C. Shah — 

for Respondent 1. 


Judgment. — This is a second appeal in 
a suit by the plaintiff.appellant to recover / 
possession of a piece of land and damages 
for occupation at certain rate. The plaintiff 
is the present mutwalli of the suit property 
and his case was that the suit land which 
was wakf property was given on a lease for 
51 years by his predecessor, defendant 2, to 
defendant l on 12th November 1925, but that 
he had no power under the Mahomedan 
law to grant a lease for a long period. The 
lease being therefore void, he sued to recover 
the property from defendant 1 . Defendant l’s 
case was that the lease was validly passed 
by defendant 2 acting as mutwalli, that 
the transaction was for necessity as well as g 
for the benefit to the wakf, that a mosque 
was erected with the money obtained by 
defendant 2 from him, and if permission of 
the Court was necessary to validate the 
transaction, such permission should bo 
granted in this suit. 

The main question, therefore, was whe¬ 
ther the lease for a long period granted by 
the then mutwalli was valid. The trial 
Court was of the opinion that it was invalid 
because under the Mahomedan law he had 
no power to grant tho lease of non-agricul- 
tural property for more than one year except 
with the previous sanction of the Court, and 
no such sanction had been obtained in the h 
present case. On appeal, the Extra Assistant 
Judge reversed that decision and held that 
the mutwalli had the power to grant the 
lease as it was for the benefit of the wakf 
property and that such a lease could be 
validated by retrospective sanction of the 
District Court, and he thereby gave the sanc¬ 
tion for the said lease. Tho loarned Judge 
held, relying upon several authorities, that 
the case of a lease for a long term was on 
the samo footing as the case of a mortgage 
or a sale, that under the Mahomedan law it 
was competent to a mutwalli to mortgage 
or sell the wakf property with the sanction 
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a of the Court, and that even if such sanction 
was not obtained, the Court has the power 
to grant retrospective sanction if it was 
satisfied that the transaction was for the 
benefit of the institution. The same prin¬ 
ciple, according to the learned Judge, would 
apply to the case of a long term lease, and 
he therefore allowed the appeal. Hence, this 
second appeal by the plaintiff. 

The decisions about mortgage transactions 
lay down that a mortgage by a mutwalli 
for necessity or benefit is valid even if per- 
mission of the Court is obtained subsequent 
to the mortgage. The principal case on this 
point is 37 Cal 179, 1 and that case has been 
b followed in 57 ALL 727.“ With regard to a 
long term lease, it has been held in 36 Cal 21 3 
that the Court has the power to grant per- 
mission for such lease. In that case permis¬ 
sion was granted to a mutwalli to enter 
into a lease for a period of 30 years. That 
decision was followed in 51 Cal 331. 4 It is 
true that both these cases were of antecedent 
sanction and not of retrospective validation. 
The only question therefore is whether it is 
open to a Court to grant permission retros¬ 
pectively in the case of a long term lease. 
I see no distinction in principle between 
antecedent and subsequent sanction in the 
c case of a long term lease if a mortgage by a 
mutwalli can be validated by subsequent 
sanction as in 37 Cal 179 1 and 57 ALL 727. 2 
The test in both cases is the same, viz., 
necessity or benefit to the institution. It is, 
however, contended that even if the transac¬ 
tion could be subsequently validated by the 
Court, it is only the District Judge who 
could do it and not the Assistant Judge, 
because the power of a kazi who can, under 
the Mahomedan law, grant such permission, 
is being exercised now by the District Judge 
and not by any Judge subordinate to him 
in the District Court, and that in the present 
case the permission is given by the Assis- 
d tant Judge and not by the District Judge. 
Reliance is placed for that proposition on 
the decision in 47 Cal 592. 6 There no doubt 
it is said that the District Judge has power 
to grant such sanction. But, on the other 

1. CIO) 87 Call79 7 3 IC 353711 C L J 317 : 14 
CWN 535,Nimai Chand Addya v.GolauiHossein. 

2. (’35) 22 AIR 1935 All 792 : 155 I C 791 : 57 All 
727:1935 A L J 217, Afzal Husain v. Cbliedi Lai. 

3. (’09) 36 Cal 21 : 1 I C 512, In the matter of 
Woozatunnessa Bibee. 

4 . (’24) 11 AIR 1924 Cal 473 : 77 I C 949 : 51 Cal 
331 : 38 C L J 365, Habibar Rabaman v. Saidan- 
nessa Bibi. 

5. (*20) 7 AIR 1920 Cal 129 : 56 I C 475 : 47 Cal 
592 : 24 C W N 339, Fakrunnessa Begum v. Dis¬ 
trict Judge of 24-Parganas. 


hand, in the leading case in 37 cal 179 1 it is 
observed as follows (page 187) : 6 

.... we can see no reason why an approval by a 
Subordinate Judge of a transaction by which wakf 
property is mortgaged, provided be has jurisdiction 
over the wakf property, should not be quite as 
effectual as a sanction by a District Judge. 

It has also been recently held by a Special 
Bench of the Calcutta High Court in I L R 
(1937) 2 Cal 79,° that the civil Courts have 
taken the place of kazis under the Mahome¬ 
dan law. I do not think there is, therefore, 
any substance in the contention that the 
District Judge alone enjoys the function of 
a kazi and that sanction must be granted 
by him. In the present case defendant l 
expressly asked in his written statement for / 
such permission if it was necessary and he 
repeated the same in his memorandum of 
appeal to the lower Court. The learned 
appellate Judge acceded to that prayer as 
he was of opinion that the transaction was 
beneficial to the institution, and I do not 
think that he has erred in doing so. The 
decree of the lower Court is, therefore, con¬ 
firmed and the appeal is dismissed with 
costs in favour of respondent 1 . 

R.K. Appeal dismissed. 

6. (’37) 24 AIR 1937 Cal 189 : 168 I C 639 : I L R 
(1937) 2 Cal 79 : 41 C W N 314 :65 C L J 21 (S B), 
Burban Mirdba v. Mt. Kbodeja Bibi. g 
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Kania J. 


Krishnaji Bharmalji & Co. 


v. 


Abdulrazak Ahmcdblioy . 

Application in Suit No. 431 of 1935, Decided on 
7th July 1941. 

Partnership Act (1932), S. 19 (2) (c)—Money 
decree — One partner has no implied authority 
to assign to third person for amount lesser 
than decretal amount. 


No doubt a partner in a trading firm has a right 
to assign a debt. This is an ordinary function of a 
partner and a transaction in the ordinary course of 
business of a partnership firm. But a partner has 
no implied authority to compromise or relinquish 
any claim or a portion of a claim by the firm. 
Hence an assignment by one partner of a money 
decree to a third person for an amount less than 
the decretal amount is not authorized : (’36) 23 
A I R 1936 Mad 593, Ref. [P 23d,c,/] 

M. C. Setalvad , Advocate-General — 

for Assignee. 


h 


N. P. Engineer and 3/. C. Chagla — 

for Defendants 1 and 2, respectively. 


Order. — This is an application by the 
assignee of a decree under o. 21, R. 16, Civil 
P. C., 1903. The suit was filed by the plain¬ 
tiffs who were money-lenders against the 
defendants. They obtained a decree for Rs. 
4519-9-0, interest and costs, on 24th January 
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1936. It is alleged that the plaintiff firm has 
assigned this decree by a writing dated 7th 
May 1941. The consideration therein recited is 
Rs. 2000 . The defendants’ objections are two: 
(l) that the assignment is executed only by 
Seremal Krishnaji and under S. 19, sub-9. (2), 
cl. (c). Partnership Act, 1932, one partner in 
the plaintiff firm had no authority to do so; 
and (2) that there was an agreement between 
the plaintiff firm and the defendants which 
prevented the enforcement of the claim 
against defendant 1. This second contention 
need not be gone into at this stage as the 
application is only under O. 21, R. 1G. 

The assignee contends that a partner in a 
b firm has implied authority to transfer a debt 
due to the firm and the present transaction 
amounts to nothing more than that. In his 
affidavit, Seremal contends that he had ex¬ 
press authority to enter into this transac¬ 
tion. That is based on two grounds: (1) that 
Marwadi money-lenders’ firms have such 
authority: and ( 2 ) in this particular case his 
partners had expressly authorized him. A9 
regards this last contention I must hold 
against the assignee. With regard to the 
implied authority of a partner in Marwadi 
money-lending firms the contention raises a 
question of custom. There is no affidavit, 
c except the statement of Seremal, in support 
of it, and a custom of this far reaching effect 
cannot be established by the bare word of an 
interested party only. In his affidavit Sere, 
mal has made two statements on oath. The 
first is that he himself had signed the plaint, 
and, secondly, that he himself had made the 
application for execution. He has contended 
that this was done because each partner in 
his firm had authority to do all acts. On 
looking at the two documents, it is clear that 
these statements are untrue. In view of these 
statements of Seremal, I am unable to accept 
his statement about the existence of a custom 
d either in his firm or the Marwadi money- 
lending firms. I am unable to rely on his 
statement about his other partners giving 
him express authority. It may be noted that 
although this matter has been pending for 
many days, none of the other partners, whose 
names are mentioned in the affidavit, has 
stated that Seremal had express authority 
to execute the assignment in question. 
There is no document to show such express 
authority. 

This leaves the question of implied autho- 
rity. It cannot be disputed that a partner in 
a trading firm has a right to assign a debt. 
This is an ordinary function of a partner 
and a transaction in the ordinary course of 
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business of a partnership firm. But as a R 
matter of policy, the Legislature has enacted 
that a partner has no implied authority to 
compromise or relinquish any claim or a 
portion of a claim by the firm. The effect of 
the assignment of 7th May 1941, is that the 
claim of the plaintiffs against the defen¬ 
dants for rupees 4519-9-0 is assigned to the 
applicant for Rs. 2000. It is true that the 
defendants continue to be liable for the full 
amount of the decree to the assignee under 
the assignment. The fact, however, remains 
that a portion of the claim of the plaintiff 
firm against the defendants, viz., the differ¬ 
ence between Rs. 4519-9-0 with interest and 
costs and rs. 2000 , is relinquished by the / 
plaintiff firm. To that extent the plaintiff 
firm has suffered a loss and it appears to me 
clear that having regard to the words used 
in Section 19 (2) (c) a partner has no implied 
authority to do so. 59 Mad 103G 1 deals with 
this question amongst others. It is there 
pointed out that an assignment of this nature 
which involves the inclusion of a third party, 
does not alter the nature of the transaction, 
and it still continues to be a compromise or 
relinquishment of a portion of the claim by 
the assignor firm against the debtor. In my 
opinion this notice therefore fails and is 
dismissed with costs. Counsel certified. Two q 
sets of costs allowed. 

R.K. ffotice dismissed. 

1. (*36) 23 A I R 1936 Mad 593 : 164 I C 239 : 71 
ML J 378: 59 Mad 1036, Nagappa v. Bhagawanji 
Rasaji Firm. 
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Beaumont C. J. and Sen J. 

Emperor 

v. 

Gordhan Kalidas — Accused . 

Criminal Revn. Appln. No. 437 of 1940, Decided 
on 11th July 1941, from conviction recorded by 
Presidency Magistrate, Fourth Court, Bombay, 

Penal Code (1860), S. 373—Offence under, 
does not involve two parties to transaction— 
Girl of 17J years voluntarily going with accused 
free to go anywhere—Offence under S. 373 held 
not committed. 

Section 373 is not a counterpart of S. 372. Seo- 
tion 373 in terms deals with obtaining possession, 
and not merely with obtaining possession from a 
third person. Because an offence under S. 372 which 
i9 aimed at disposing of a girl, necessarily involves 
two parties to tho transaction, it cannot bo said 
that S. 373 which is aimed at obtaining possession, 
must invoivo two parties : (’34) 21 A I R 1934 Bom 
200, Rcl on; (’37) 24 A I R 1937 Cal 250, Diss. 

(P 24d,e) 

A girl aged 17J years went with tho aooused 
voluntarily. The aooused had not exercised any 


Emperor v. Gordhan Kalidas 
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control over her or prevented her from doing any- 
a thing she liked : 

Held that the accused did not obtain possession 
of the girl within the meaning of S. 373 and could 
not be convicted thereunder. [P 24/i] 

R. A. Jahagirdar, Government Pleader — 

for the Government of Bombay. 

P. .4. Mahale and S. A. Khcr — for Accused. 

Beaumont C. J. — This is an application 
by the Government of Bombay to enhance 
the sentence passed upon the accused. The 
accused was convicted under s. 373, Penal 
Code, and sentenced to 15 days’ rigorous im¬ 
prisonment and a fine of Rs. 100 . Mr. Mahale 
for the accused has exercised his right of 
b challenging the propriety of his conviction, 
and contends that the conviction was wrong 
in law, and that the case could not be 
brought within S. 373, because the possession, 
which the accused is said to have obtained 
over the girl in question in the present case, 
was not obtained from a third party. The 
girl, who was 17^ years of age, went with 
the accused voluntarily. Mr. Mahale has 
referred to a recent decision of a Bench of 
the Calcutta High Court in I L R (1937) 2 Cal 
187, 1 in which the Bench held that Ss. 372 
and 373, Penal Code are correlative of each 
other, and that the phrase "otherwise obtains 
possession” in S. 373 corresponds to "other- 
c wise disposes of” in S. 372 and is ejusdem 
generis with "buying” and “hiring.” That 
point was considered by a Bench of this 
Court in 5S Bom 49S 2 and the Calcutta High 
Court refused to follow that decision. Having 
reconsidered the matter in the light of the 
Calcutta decision, I remain of the opinion 
which I expressed in 5S Bom 49S. 2 No douht, 
the opening language of Ss. 372 and 373 to 
some extent corresponds. Section 372 com- 
mences "Whoever sells, lets to hire, or other, 
wise disposes of any person under the age of 
18 years,” and S. 373 commences "Whoever 
buys, hires or otherwise obtains possession of 
<j any person under the age of 18 years." But 
to my mind, the fact that the language cor- 
responds to some extent does not justify a 
conclusion that S. 373 is a mere counterpart 
of S. 372. I apprehend that, if S. 372 was 
repealed or amended, that would not in any 
way affect the construction or effect of S. 373. 
Section 373 in terms deals with obtaining 
possession, and not merely with obtaining 
possession from a third person, and to say 

1. (’37) 24 A I R 1937 Cal 250: 169 I C 76: 38 
Cr L J 696: I L R (1937) 2 Cal 187: 41 C W N 
447, Jateendra Mohan Das v. Emperor. 

2. ('34) 21 A I R 1934 Bom 200: 151 I C 877: 35 
Cr L J 1437: 68 Bom 498: 36 Bom L R 379, 
Bhagcband Jasraj v. Emperor. 


that because an offence under s. 372, which 
is aimed at disposing of a girl, necessarily * 
involves two parties to the transaction, there, 
fore S. 373, which is aimed at obtaining pos¬ 
session, must involve two parties, is, to my 
mind, a fallacy. Henderson J. in I L R ( 1937 ) 

2 Cal 187 1 in giving the judgment of the 
Court gives an illustration. He says (p. 190): 

If the mother of an illegitimate girl, whom she 
is unable or unwilling to maintain, made her over 
to the keeper of a brothel with the intent that she 
may be used for purposes of prostitution, the 
mother is guilty under S. 372 and the keeper of the 
brothel under S. 373. 

I entirely agree. But, in my opinion, if 
the keeper of the brothel meets the girl, and / 
by physical force or by false representation 
induces her to enter the brothel, and keep3 
her there, he undoubtedly obtains possession 
of the girl, and the fact that no third party 
is involved as the giver of possession is 
irrelevant. In my judgment, the view taken 
by the Calcutta High Court imposes an 
entirely unjustifiable and most undesirable 
limitation upon the plain words of S. 373. A 
further question arises in this case, however, 
whether what the accused did amounts to 
obtaining possession of this girl. As pointed 
out by this Court in 58 Bom 493, 2 obtaining 
possession involves exercising some sort of g 
control over the person of the girl. In that 
case the question was whether the Judge 
had correctly summed the matter up to the 
jury. In the present case we aro not con¬ 
cerned with a jury, and we have to see 
whether what the accused did amounts to 
obtaining possession. On the finding of the 
learned Magistrate, the girl went with the 
accused voluntarily. He had been living in 
the same house as the girl, and was a rela¬ 
tive, and they went away together by mutual 
consent. There is nothing whatever to show 
that the accused exercised any control over 
the girl, that he locked her in a room, 
or prevented her from communicating with 
her friends, or did anything of that sort. 

As far as I can see, she was perfectly free to 
leave the accused whenever she wanted to. 
That being so, I am unable to accept the 
view of the learned Magistrate that the 
accused obtained possession of this girl of 
17& years of age, within the moaning of 
S. 373. Therefore the conviction must bo set 
aside, and the line, if paid.be refunded. 

Sen J — I agree. 

r.K. Conviction set aside. 
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Beaumont C. J. and Sen J. 
Emperor 
v. 


Laxman Krishna Kail: and another 
Accused . 


Criminal Appeal No, 146 of 1941, Decided on 
11th August 1941, against order of acquittal passed 
by Magistrate First Class, Ankola. 

(a) Bombay Salt Act (2 of 1890), Ss, 47, 28 
—“Removal” is not restricted to removal from 
salt works. 


b 


The two words “removal" and “transportation” 
are used interchangeably. The word “removal” 
does not refer only to salt removed from the salt, 
works of Government under S. 2S. [F 2 oj) 

(b) Bombay Salt Act (2 of 1890), Ss. 47 (a) 
and 3 (o) — “Removal” explained — Remo¬ 
val by servant — Servant cannot be convicted 
under S. 47 (a). 

The effect of the definition of “removal” in S. 3 
(o) is to provide that where it is proved that the 
person in possession of or removing salt is a servant 
or agent, then the possession or removal shall be 
deemed to be that of the master or principal, to 
the exclusion of liability of the servant or agent 
and the servant cannot be convicted under S.47|a). 

[P 25/i] 

B. A. Jahagirdar , Government Pleader — 

for the Government of Bombay. 

S. B. Joshi — for Accused. 


Beaumont C. J. —This is an appeal by 
e Government against the acquittal of ac- 
cu6ed l who was charged with offences 
under ss. SS (l) and 47 (a) and (c), Bombay 
Salt Act, 1890. The appeal does not relate 
to the acquittal under S. 47 (c), but only 
relates to the acquittal under ss. 3S (l) and 
47 (a). The facts are not in dispute. Ac- 
cused 2 hired a cart belonging to accused l 
to convey contraband salt from Ankola, 
which is a customs station within s. 86 (b), 
Bombay Salt Act of 1890, and the cart was 
attached by the police within ten miles of 
Ankola, and the two accused were prosecut¬ 
ed. Accused 2 was convicted, but we are not 
d concerned with his case; we are only con¬ 
cerned with the acquittal of accused l. 
Section 38 (l) of the Act provides that no 
person shall within the limits described in 
S. 86, transport or possess salt exceeding one 
maund in weight, except in the cases men- 
tioned. It is not disputed that the salt was 
here being transported within the limits 
described in s. 86, and that the exceptions 
do not apply. Then s, 47 provides : 

Whoever, in contravention of this Act, or of anv 
rule or order made under this Act, or of anv license 
or permit obtained under this Act, 

(a) manufactures, removes or transports salt; 
and then 6ub-s. (c) is in these terms : 

(c) except in the exercise of somo power or the 
oiacharge of some duty conferred or imposed upon 


him under this Act or any other enactment at the 
time in force, receives or is in possession of or, 
without lawful excuse, retains contraband salt, 
knowing or having reason to believe the same to be 
contraband salt. 

So that, sub-s. (c) deals with possession 
of contraband salt, and makes knowledge or 
belief that it is contraband salt necessary to 
constitute an offence. But under S. 47 (a) it 
is an offence merely to manufacture, remove 
or transport salt, not merely contraband 
salt. We have to deal here with a case of 
removal or transportion of salt, and it is ir- 
relevant that- it was contraband. Section 47 
uses two words “ removes or transports salt,” 
whilst s. 3$ (l) in the operative part uses y 
only the word “transport,” but in exception 
(a) it excepts salt which is being removed 
under a permit. I agree with the learned 
Magistrate that the two words “removal” 
and “transportation” are used interchange¬ 
ably. There is no justification for the argu- 
ment of Government that “removal” refers 
only to salt removed from the salt-works of 
Government under S. 28, because the word 
is used also in s. ll otherwise than in con¬ 
nection with removal from salt-works. The 
importance of determining the exact sense 
in which the words “removal” and “trans¬ 
portation” are used lies in the fact that 
“removal” is defined in S. 3 (o); and if trans- 7 
portation has the same meaning, the defini¬ 
tion must extend to that word also. Section 
3 (o) provides: 

‘possession’ or ‘removal* of salt or salt-earth by 
a servant or agent of any person, on that person’s 
account, shall be deemed to be possession or re¬ 
moval thereof by such person. 

It is argued by the learned Government 
Pleader that all that that section does is to 
impose vicarious liability upon the master or 
principal without destroying, or in any way 
affecting, the direct liability of the servant 
or agent who is actually in possession of, 
or removes, salt. But, in my opinion, the 
learned Magistrate was right in holding that * 
the section goes beyond that. The section 
does not provide that possession or removal 
by a servant or agent shall include posses¬ 
sion or removal by a master or principal. It 
says that it shall be deemed to be possession 
or removal by the master or principal. In 
my opinion, the effect of that is to provide 
that where it is proved that tho person in 
possession of or removing salt is a servant 
or agent, then the possession or removal 
shall be deemed to be that of the master or 
principal, to the exclusion of liability of the 
servant or agent. Here it is not disputed 
that accused l .was a mere servant, and the 
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charge against him of removing or transport¬ 
ing salt in my opinion must fail. The deci¬ 
sion of the learned Magistrate was right, 
and the appeal fails. 

R.K. Appeal dismissed. 
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Beaumont C. J. and Sen J. 
Parashuram Detaram Shamdasani — 
Complainant — Applicant 
v. 

Sir Hugh Golding Cocke and another — 

Opponents. 

Criminal Revn. Appln. No. 240 of 1941, Decided 
on 11th September 1941, from order of Presidency 
,J Magistrate, Sixth Court, Mazagaon, Bombay. 

(a) Criminal P. C. (1898), S. 548-Inspection 
of record — Right of party and powers of Court 
explained. 

Except as controlled by any rule made by the 
High Court, a Magistrate or Judge of a subordinate 
Court has a discretion to allow inspection of the 
record of his Court, but such discretion must be 
exercised judicially. In exercising his discretion a 
Magistrate or Judge would be bound to have regard 
to the terms of S. 548, and it would be difficult and 
generally improper for him to refuse inspection of 
any document of which a party was entitled to a 
certified copy under that section. The right to a 
certified copy seems to me to presuppose a right of 
inspection, because a party cannot be expected to 
make up his mind whether he wants to have a copy 
c of a document, if he is not entitled in the first 
place to read it, and see what it is about. To require 
a party to take certified copies of all documents on 
the record in order to determine of which documents 
he really requires a copy would involve unnecessary 
expense and trouble. Therefore under S. 548 a 
party has an implied right to ask the presiding 
Magistrate or Judge to allow him inspection of the 
record referred to in the section: (1888) 38 Ch D 92 
and 31 Cal 284, Ref. [P 27<i,6] 

(b) Criminal P. C. (1898), S. 554 — Rules 
under—Bombay High Court Criminal Circular 
No. 160-A — “Papers exhibited" explained — 
Inspection was allowed by High Court in revi¬ 
sion. 

The expression "papers exhibited in the proceed¬ 
ing" in the rule is intended to cover the whole 
record. The rule is not exclusive. It does not 
d deprive the Court of the right which it previously 
enjoyed of granting inspection of the whole record 
to a party properly entitled thereto; and in revision 
the High Court is entitled to consider whether the 
Magistrate exercised his discretion on the right 
ground. (High Court allowed inspection of the orders, 
exhibits and depositions of witnesses.) [P 27 d,e,/] 

Applicant (Complainant) in person. 

S. G. Velinkar — for Opponents 2 and 3. 

B G. Rao, Assistant Government Pleader — 

for the Crown. 

Beaumont C. J —This is an application 
in revision against an order made by the 
learned Presidency Magistrate, Sixth Court, 
refusing the applicant leave to inspect the 
record in certain criminal proceedings in 
that Court. It appears that the applicant 


lodged a complaint against the auditors of 
the Central Bank, and after the matter had * 
proceeded for a considerable time, the appli¬ 
cant was absent from Court at one hearing, 
and the accused were discharged. The appli¬ 
cant now says that he wants to inspect the 
orders made by the Court in those proceed¬ 
ings, the depositions of witnesses, and the 
exhibits in the case in order to make up his 
mind whether he should lodge a fresh com¬ 
plaint ; and the question is whether he has 
a right to such inspection. The application 
raises the general question of the right of 
inspection of the record of a criminal Court 
subordinate to this Court. Reference has 
been made to s. 76, Evidence Act, but that / 
section does not really assist us on the point 
we have to determine. All that that section 
does is to give to a party, who has the right 
to inspect a public document, as defined in 
S. 74, the right to demand a copy of it on 
certain terms. But the right conferred by 
that section is confined to persons who have 
the right to inspect a document, and the 
Evidence Act does not specify the persons 
who have a right to inspect public docu¬ 
ments. There would seem to be in England 
a common law right of inspection of public 
documents by a person interested in the 
document, so far as may be necessary for the y 
protection of such interest. The rule is stated 
in (ISS8) 33 Ch D 92, 1 in these terms (p. 106): 


When the right to inspect and to take a copy is 
xpressly conferred by statute, tbe limit of the right 
epends on the true construction of the statute. 
Vhen the right to inspect and take a copy is not 
xpressly conferred the extent of such right depends 
n the interest which the applicant has in what he 
rants to copy, and on what is reasonably necessary 
or the protection of such interest. The common 
iw right to inspect and take copies of public docu- 
nents is limited by this principle .... 

That passage was cited and followed in 
ndia in 31 Cal 284. 2 Under the Criminal Pro- 
.edure Code, S. 548 gives to any person affec- 
ed by a judgment or order passed by a h 
riminal Court the right to have a copy of 
he Judge’s charge to the jury or of any order 
)r deposition or other part of the record on 
;he terms specified in the section. Then Sec. 
>54 gives a right to Chartered High Courts 
x> make rules for the inspection of the re¬ 
cords of subordinate Courts. For many years 
ifter S. 549 was passed, there were no rules 
jf this Court relating to inspection, and I 
understand that the practice wa s for a Magi3- 

1. (1888) 38 Ch D 92 : 57 L J Ch615: 59 LT 117: 

36 W R 401, Mutter v. Eastern and Midlands 

2? B ('o 3) : 31 C Cal 284 : 8 C W N 125, Chandi Cbaran 
Dhar v. Boistab Charan Dbar. 
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trate or Judge to give inspection of the re- 
0 cord of bis Court as be thought proper. I 
have no doubt that, except as controlled by 
any rule made by the High Court, a Magis¬ 
trate or Judge of a subordinate Court has a 
discretion to allow inspection of the record 
of his Court, but such discretion must be 
exercised judicially. In exercising his discre¬ 
tion a Magistrate or Judge would be bound 
to have regard to the terms of s. 54S, and in 
my opinion it would be difficult, and gene- 
rally improper, for him to refuse inspection 
of any document of which a party was enti¬ 
tled to a certified copy under that section. 
The right to a certified copy seems to me to 
b presuppose a right of inspection because a 
party cannot be expected to make up his 
mind whether he wants to have a copy of a 
document, if he is not entitled in the first 
place to read it, and see what it is about. To 
require a party to take certified copies of all 
documents on the record in order to deter¬ 
mine of which documents he really requires 
a copy would seem to involve unnecessary 
expense and trouble. Therefore, I think 
prima facie under s. 548 a party would have 
an implied right to ask the presiding Magis¬ 
trate or Judge to allow him inspection of 
the record referred to in the section. But in 
c 1934 this Court framed a rule under S. 554, 
which is Criminal Circular No. 160A and is 
in these terms : 

(i) Subject at all times to the convenience of the 
Court and subject to such regulations as the presid¬ 
ing officer of the Court may make in order to ensure 
the safety of the record, parties to a criminal pro¬ 
ceeding when they are not represented and their 
pleaders or advocates when they are represented are 
entitled, on payment of the prescribed fees, to in¬ 
spect the papers exhibited in the said proceeding. 
In no case shall the original papers be removed 
from the office. 

The expression "papers exhibited in the 
proceeding” seems to me to be an unfortu¬ 
nate one. It is neither a technical expression, 
4 nor a popular one. If the phrase used had 
been exhibits,” that would have been a 
technical expression, but it would have in¬ 
cluded many things which are not papers. 
Many articles are exhibited in criminal trials 
which are not papers, and it is difficult to 
see why a party interested should not be 
entitled to inspect an article exhibited. I 
think probably the expression was intended 
to cover the whole record, but even if it be 
confined, as the opponents contend in this 
case, to papers which are exhibited in the 
evidence of witnesses, so as not to include 
copies of depositions or orders of the Court, I 
am of opinion that the rule is not exclusive. 
It does not deprive the Court of the right 


which it previously enjoyed of granting in- g 
spection of the whole record to a party pro¬ 
perly entitled thereto; and in revision we 
are entitled to consider whether the learned 
Magistrate exercised his discretion on the 
right ground. He has not given any reason 
for holding that the applicant is not enti¬ 
tled to inspect the record in this case, and 
I do not myself see any ground on which 
the applicant can be refused such right. He 
is clearly entitled under S. 548, as a person 
affected by the order of the learned Magis¬ 
trate discharging the accused, to require cer¬ 
tified copies of the orders, depositions and 
other part of the record. It seems to me to 
be altogether unreasonable to insist that he ^ 
must take certified copies of documents in 
order to determine whether he really wants 
such copies. The more rational course is to 
allow him to inspect the documents in order 
to make up his mind whether he wants to 
have certified copies or not. I think, there¬ 
fore, we must allow the application, and 
direct that the applicant may inspect, at such 
time and on such proper conditions as the 
Magistrate may direct, orders made in the 
proceedings by the Magistrate, depositions 
of witnesses and the exhibits in the case. 

R.K. Application allowed. 

- ff 
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Beaumont C. J. and Sen J. 

Lalchand BirachandGujar—Applicant 

v. 

Tuljaram Raoji Qujar and others 

— Opponents. 

Criminal Revn. Appln, No. 182 of 1941, Decided 
on 11th September 1941, against order of Dist. and 
Sess. Judge, Satara. 

Provincial Insolvency Act (1920), S. 75 (1) — 
Even debtor, creditor and receiver must be 
persons "aggrieved by decision". 

The words "aggrieved by a decision" and so 
forth must bo read as qualifying all the persons 
who aro entitled to appeal. Sub-s. (l)of S. 75 is not 
very artistically worded and it confers the right of ” 
appeal only on persons aggrieved by the order of the 
subordinate Court. [p 2 sd e ] 

E. N. Dharap — for Applicant. 

P at cl for H. F. Mudircddi and M. J. 

Rajpal — for Opponents. 

B. G. Rao, Assistant Government Pleader 

— for the Crown. 

Beaumont C. J. —This is an application 
in revision against an order of the District 
and Sessions Judge of Satara holding that 
the appeal to him was incompetent. So the 
question raised is as to jurisdiction. The 
applicant was a creditor in the insolvency of 
the opponents, and ho desired to prosecute 
the opponents under s. 69 , Provincial Insol- 



2K Bombay Bhikhabhai v. Emperor (Beaumont C. J.) 


a vency Act, for fraudulent suppression of 
assets. He applied to the Court for leave to 
prosecute under s. 70 and the Insolvency 
Court refused leave. Against that refusal an 
appeal was brought in the District Court, 
and the question is whether an appeal lies 
under s. 75, Provincial Insolvency Act. Sub- 
section (l) of that section provides that : 

The debtor, any creditor, the receiver or any 
other person aggrieved by a decision come to or an 
order made in the exercise of insolvency jurisdiction 
by a Court subordinate to a District Court, may 
appeal to the District Court, and the order of the 
District Court upon such appeal shall be final. 

Section 4G of the previous Provincial In- 
solvency Act of 1907 provided that: 
b Any person aggrieved by an order made in the 
exercise of insolvency jurisdiction by a Court sub¬ 
ordinate to a District Court may appeal to the 
District Court. 

Under the old section it had been held by 
the High Courts of Allahabad and Madras 
that a creditor who was refused leave to 
prosecute was not a person aggrieved by the 
order within the meaning of that section, 
and I agree with those decisions. It seems to 
me that the creditor is not affected one way 
or the othor by the refusal of the Court to 
prosecute the debtor. The creditor can pur¬ 
sue his rights in insolvency. If he thinks 
that assets have been wrongly suppressed, 
c he can apply to the Insolvency Court in 
order that those assets may be dealt with in 
the insolvency, but he is not really interes¬ 
ted in a prosecution. 

However, Mr. Dharap for the applicant 
has contended that in the amended S. 75, 
sub-s. (l) the words "aggrieved by a decision 
come to in the exercise of insolvency juris¬ 
diction” qualify only "any other person”, 
and that the debtor, a creditor and the re¬ 
ceiver have an unqualified right to appeal. 
But it is impossible to read the section in 
that way, because the only reference to the 
subject-matter of appeal lies in the descrip- 
^ tion of the decision which follows the word 
“aggrieved.” If one reads the words “aggrie¬ 
ved by a decision” and so forth as qualifying 
only "any other person,” then the debtor, a 
creditor, and the receiver, under the terms 
of the section, are granted a right to appeal 
to the District Court without any indication 
of what they may appeal against. It seems 
to me that one must read the words “aggrie¬ 
ved by a decision” and so forth as qualifying 
all the persons who are entitled to appeal. 
That construction is supported by the second 
proviso to sub-s. (l) which gives a right of 
second appeal to the High Court to any such 
person aggrieved by a decision of the District 
Court. It is impossible to suppose that the 


right of second appeal from the District 
Court was given only to persons other than * 
the debtor, a creditor or the receiver. More- 
over sub-ss. (2) and (3) confer a right of first 
appeal from the District Court only to “such 
person aggrieved.” Sub-section (l) is not 
very artistically worded, and it is difficult 
to see the reason for altering the phraseology 
of the old section; but I have no doubt that 
it does confer the right of appeal only on 
persons aggrieved by the order of the sub¬ 
ordinate Court. That being so, the learned 
District Judge was right in holding that the 
creditor was not entitled to appeal. The 
application is therefore dismissed. 

R-K. Application dismissed, t 
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Beaumont C. J. and Sen J. 
Bhikhabhai Motiram Adenwalia—Accused 

v. 

Emperor. 

Criminal Revn. Applns. Nos. 224 and 225 of 
1941, Decided on 13th August 1941, from order 
passed by Addl. Sess. Judge, Ahmedabad. 

Bombay Municipal Boroughs Act (18 oi 1925), 

S. 123 (5) — Accused intimating defence of 
S. 123 (5)—Municipality must state provisions 
of law broken — Then burden shifts on accused 
to prove non-breach. 

As soon as the municipality has notice that the ~ 
accused is going to rely on S. 123 (5), the Munici- J 
pality must allege wlmt provisions of the Act or 
by-laws they say the accused has broken, which 
disentitles him to rely on S. 123 (5). When that 
allegation is made, the burden is upon the accused 
to prove that he has not committed the breach of 
the Act or by-law alleged. But unless the Munici¬ 
pality alleges a breach of some specific provision of 
the Act or by-law, there is no issue on which any 
question of burden of proof can arise. A Court can 
go into the question of the right of the accused to 
rely on sub-s. (5) to S. 123 although he had no 
affirmative evidence that a particular provision of 
the Act or by-laws had been broken : (*41) 28 A I R 
1941 Bom 273 Expl. (P 29c, d t e) 

P. A . Dhruva — for Accused. 

R. A. Jahagirdar , Government Pleader — 

for the Crown. ? 

Beaumont C. J.— Those are two revision 
applications in which the same ]>oint arises. 
The accused were convicted under s. 123 (7), 
Bombay Municipal Boroughs Act, 1925, for 
having constructed a building without ]>er- 
mission. The facts are that on 2nd March 
1940, the accused gave a notice under S. 123 (l) 
of the Act as to the work they were pro- 
]X>sing to do, and under sub-s. (2) the Chief 
Officer required them to make certain altera¬ 
tions in their plans, which were duly made, 
and, according to the accused, they received 
no further communication from the Chief 
Officer. Accordingly on 1st August they gave 
notice that, having received no further com- 
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munication from the Chief Officer for a 
° period of four months, they were proposing 
to start work, and they did start work on 
10th August. On 14th August the Munici¬ 
pality wrote saying that on 4th April they 
had required the accused to set their work 
hack twenty feet from the privy, which they 
would be required to do under by-law 26 of 
the Ahmedabad Municipality. 

In revision the learned Additional Sessions 
Judge dismissed the applications summarily 
on the authority of a decision of this Court, 
43 Bom L R 510. 1 In that case this Court 
held that an accused person seeking to bring 
himself within the provisions of s. 123 (5) 
,J must prove that he came within that section, 
because it was an exception which excused 
him from the liability, which he would be 


otherwise under, under the rest of the sec¬ 
tion. Sub-section (5) provides that a work 
proposed in a notice given under sub-s. (l) 
may be proceeded with in the manner speci¬ 
fied in such notice, provided such manner is 
not inconsistent with any provision of the 
Act or any by-law for the time being in force 
thereunder in the cases therein mentioned, 
one of which is that the Chief Officer has not 
within one month taken action as therein 
specified. In 43 Bom L R 519 1 this Court held 
that in order to bring himself within that 
exception, the burden lay upon the accused 
to prove that his work was not inconsistent 
with any provisions of the Act or by-laws. 
But that presupposes that a question has 
arisen as to whether he has committed a 
breach of any provision of the Act or by-laws. 
It is obvious that the accused person cannot 
go through every section of the Act and 
every by-law and prove affirmatively that 
he has not committed any breach of that 
section or that by-law. In 43 Bom L R 519 1 
a question was raised as to whether a certain 
provision of the Act had been broken, though 
I am not quite sure from the report when 
the question was first raised in that case. 
But it seems to me that the true view is that, 
as soon as the Municipality has notice that 
the accused is going to rely on S. 123 (5), the 
Municipality must allege what provisions of 
the Act or by-laws they say the accused has 
broken, which disentitles him to rely on 
S. 123 (6). When that allegation is made, the 
burden is upon the accused to prove that he 
has not committed the breach of the Act or 
by-law alleged. But unless the Municipality 
alleges a breach of some specific provision of 
the Act or by-law, it seems t o me that there 

\ l’ 41 ) 28 A I R 1941 Bom 273 : 195 I 0 825 : 43 
Bom L R 519, Emporor v. Dabyabhal Savchand. 


is no issue on which any question of burden e 
of proof can arise, and I do not think that 
the Court intended in 43 Bom L R 5U) 1 to 
decide more than as to the burden of proof 
when an issue arose. I think tho learned 
Additional Sessions Judge was wrong in 
assuming that he could not go into the ques¬ 
tion of the right of the accused to rely on 
sub-s. (5) to S. 123, unless he had affirmative 
evidence that no single provision of the Act 
or by-laws had been broken. 

The lower appellate Court did not deal 
with the question whether the notice alleged 
to have been sent to the accused on 4th April 
1940, was received or not, and, therefore, I 
think we must send the cases back to the f 
lower appellate Court in order that the Court 
may deal with that- point. Assuming that 
the accused did not receive that notice, then 
I think the accused were entitled to act 
under s. 123 (5), because they waited ten 
days before commencing work, and it was 
not until the expiration of fourteen days 
that the Municipality first gave notice that 
there might be a breach of some by-law, 
and I think that was too late, because by 
that time the accused had committed the 
breach with which they are charged. I think, 
therefore, 'that unless the lower apellate 
Court comes to the conclusion that the g 
jawak sent by the Municipality on 4th April 
was in fact received by the accused, the 
conviction will have to be set aside. 

R -K. Conviction set aside. 
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Shankar Ilari Deshpandc and another 

— Appellants 
v. 

Damodar Vyankoji Kulkarni — 

Respondent, 

Second Appeal No. 485 of 1938, Decided on 7th 
July 1941, from decision of Asst. Judge, Satara, in 
Appeal No. 173 of 1936. 

Civil P. C. (1908), O. 21, Rr. 15 and 16 — 
Decree-holder assigning decree to two persons 

— One assignee applying for execution of whole 

— Application is in accordance with law and 
acts as step-in-aid. 

Where the right, title and interost of a judgment- 
creditor has dovolved upon more than one person 
jointly and severally, any one of such persons can 
validly present an application for execution. There 
is no distinction in principle botween the ca 30 of 
several assignees who have acquired the right, title 
and interest of the judgmont-creditor and tho case 
of persons on whom tho interest of tho judgment- 
creditor has dovolved by operation of law, whether 
by way of succession or by survivorship. Hence, an 
execution application by one of several assignees for 
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execution of whole is in accordance with law and 
a saves limitation, being a step in-aid of execution : 
(’•27) 14 AIR 1927 Rom 123. Rcl. on; f*31) 18 A I R 
1931 Lab 5 and ('34) 21 A I R 1934 Pat 627, Not 
foil.; (’34) 21 A I U 1934 Bom 59, Disting. 

(P 31 e,f] 

S. F. Abhyanhar — for Appellants. 

P. B. Gajendragadkar — for Respondent. 

Judgment. — This appeal arises in ese- 
cation of a decree obtained by one Meghraj 
against the predecessor-in-title of the present 
appellants. Meghraj tiled a darkhast in 1926 
to execute the decree against all the defen¬ 
dants and prayed for recovery of Rs. 2000 odd. 
Rupees 400 were recovered and thereafter the 
darkhast was disposed of as there were nego- 
b tiations for compromise. On 15th April 1926, 
Meghraj assigned the decree to two persons, 
Damodar and Maruti. On 7th July 1926, the 
present appellants, who are two of the judg¬ 
ment.debtors, paid Rs. S14 to one of the as¬ 
signees, Maruti. In 1929 the other assignee 
Damodar alone filed darkhast No. 160 of 1929 
against defendants 1 and 5 only. He prayed 
for execution of the remaining part of the 
decree after giving credit for Rs. 400 received 
by Meghraj and Rs. 814 received by Maruti. 
That darkhast was disposed of on 15th April 
1929 . A third darkhast was filed in 1932 by 
Damodar alone against defendant 2 only, 
c and it was disposed of also on 1st July 1932, 
without any further execution. Thereafter the 
present darkhast was filed on 2lst November 
1934, by Damodar alone against the heirs of 
the deceased defendant 6 and defendants 7 
and 8. The main contention raised by the 
judgment-debtors was that the darkhast was 
time barred on the ground that the two pre¬ 
vious darkhasts by Damodar alone in 1929 
and 1932 were not maintainable in law as one 
co-assignee alone cannot apply for execution, 
and as they cannot therefore be regarded as 
steps-in-aid of execution, the present dar¬ 
khast of 1934 being more than three years 
after the last maintainable darkhast of 1926 
d was beyond time. The principal question, 
therefore, is whether those two darkhasts 
were maintainable in law. 

The lower appellate Court had remanded 
this case for making Maruti, the co-assignee, 
as a party to these execution proceedings and 
for a decision as to what, and if so how much, 
right he had in the decree under execution. 
It was found that Maruti has l/3rd share 
and the present darkhastdar Damodar has 
2 / 3 rds share in the decree, although in the 
deed of assignment the right, title and mte- 
rest of the judgment-creditor have been trans¬ 
ferred jointly in favour of the two transferees 
without any mention of their shares. It is 


contended on behalf of the appellants that c 
the two previous darkhasts of 1929 and 1932 
ought to have been filed by Damodar as well 
as Maruti, because both of them were trans¬ 
ferees. and there is no provision in the Civil 
Procedure Code which permits only one of 
the two assignees to execute a decree. The 
lower appellate Court has held that the pro¬ 
visions of 0.21, R. 15 would apply by analogy 
to the present case, and that therefore the 
two previous darkhasts filed by Damodar 
alone were maintainable according to law. 
Order 21, Rule 1 G, Civil P. C., provides : 

Where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the inte¬ 
rest of any decree-holder in the decree is trans- j 
ferred by assignment in writing or by operation of 
law, the transferee may apply for execution of the 
decree to the Court which passed it. . . . 

Rule 15 which applies to joint decree- 
holders provides : 

Where a decree has been passed jointly in favour 
of more persons than one, any one or more of such 
persons may unless the decree imposes any condi¬ 
tion to the contrary, apply for the execution of the 
whole decree for the benefit of them all. . . 

There is no express provision in the Civil 
Procedure Code which permits one of several 
assignees of a decree to execute the whole of 
the decree. The question then is whether the 
assignees would stand in the shoes of the de¬ 
cree-holder. and if so, the provisions of R. 15 g 
could be made applicable to them. It may 
be noted that this is not a case where only 
a part of the decree is assigned to two assi¬ 
gnees and therefore the decision of this Court 
in 5S Bom 226 1 would not apply. It is there 
held that an assignee of a portion of the de¬ 
cretal amount is not entitled to execute the 
decree. It is true that the lower Courts have 
now found that Maruti has got one-third and 
Damodhar has got two-thirds interest in the 
decree. But the deed of assignment is passed 
to both of them jointly, and not in separate 
shares, and it was for that reason that 
Damodhar applied to execute the whole de- 
cree in the two previous darkhasts. 

Mr. Abhyankar on behalf of the appel- 
lants relies upon two decisions in A I R 1931 
Lab 5 2 and A I R 1934 Pat 627. 3 In the first 
of these cases it is held that 0 .21, R. 15, Civil 
P. C., did not confer an unconditional right 
on one of the decree-holders to execute the 
decree, that all the legal representatives of 
the deceased decree-holder constituted one 


(•34) 21 A I R 1934 Bom 59 : 147 I C 1119 : 58 
3om 226 : 35 Bom L R 1162, Narandas Sunder- 

las v. Tejmal Bhagchand. 

, (*31) 18 A I R 1931 Lah 5 : 130 I C 403, Md. 

\azam v. Nadir Ali Shah. . lfi 

, (’34) 21 A I R 1934 Pat 627 : 152 I C 776 . 16 
? L T 16, Mt. Amiran v. Mt. Kaniz Aisha. 
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legal representative and that one of them 
° could not execute the decree nor could give 
a valid discharge. The Patna case 3 decides 
that 0. 21, R. 15 refers to a decree which has 
been passed jointly in favour of more than 
one plaintiff, and that a transfer by opera¬ 
tion of law is not an assignment. In that 
case the decree was passed in favour of one 
person only and it was held that O. 21, R. 15 
referred to a decree which had been passed 
jointly in favour of more than one plaintiff, 
and it did not apply to the execution of a 
decree passed in favour of one person though 
such execution is sought by only one of the 
legal representatives of the deceased, 
b On the other hand, we have a decision of 
our High Court in 51 Bom 143. 4 It was there 
held that the presentation of an application 
for execution of a decree by one of the sur- 
viving coparceners of the deceased decree- 
holder is not invalid in view of the provisions 
of S. 146 and 0. 21, R. 15, Civil P. C. It was 
held that the darkhast was properly present, 
ed although it may be defective and that the 
executing Court may not proceed with ex¬ 
ecution on the application of one of the co¬ 
parceners under the circumstances but at 
the same time the presentation by one of the 
surviving coparceners could not be said to 
c be illegal so as to render the proceedings in¬ 
valid. This decision is based upon the appli- 
cation of the provisions of o. 21, R. 15 by 
analogy to the case of more than one person 
succeeding to the right, title and interest of 
a deceased judgment-creditor. It is true that 
the surviving coparceners are not considered 
to be persons falling under O. 21 , R. 16, Civil 
P. C. But the reasoning on which the deci¬ 
sion is based is clearly to the effect that 
where the right, title and interest of a judg¬ 
ment-creditor has devolved upon more than 
one person jointly and severally, any one of 
such persons can validly present an applica- 
$ tion for execution. Mr. Abhyankar says that 
the Court there wrongly applied the provi¬ 
sions of s. 146 because that section contem¬ 
plates the application being made by any 
person claiming under the deceased decree- 
holder. His contention is that the surviving 
coparceners cannot bo Baid to be persons 
claiming under the deceased decree-holder. 

But I am not concerned with that aspect 
of the decision. The point so far as is 
material to the present case is that this 
Court applied the provisions of o. 21 , R. is, 
to a case where the right, title and interest 


of a judgment-creditor devolved upon more £ 
than one person, and I think the reasoning 
in this case could be applied by way of 
analogy to the facts of the present case. I 
do not see any distinction in principle be¬ 
tween the case of several assignees who have 
acquired the right, title and interest of the 
judgment-creditor and the case of persons on 
whom the interest of the judgment-creditor 
has devolved by operation of law, whether 
by way of succession or by survivorship. 
There is no barm to the judgment-debtor, in 
my opinion, if a decree is allowed to be 
executed by one of such persons under the 
proper safeguards which are mentioned in 
R. 15. We are not concerned as to whether J 
any relief could be necessarily given to the 
darkhastdar in such a darkhast. That would 
depend upon whether the interests of the 
other assignee are preserved. The only point 
arising here is whether the two previous 
darkhasts were maintainable as being in 
accordance with law and could therefore be 
regarded as steps-in-aid of execution. I am 
of opinion that those darkhasts were main- 
tamable and therefore must be regarded as 
in accordance with law. The present dar- 
khast, therefore, which is filed within three 
years from the previous darkhast, must be 
held to be in time. g 

Another point was raised on behalf of the 
appellants to the effect that notice under 
R. 16 was not given in any of the two former 
darkhasts, but, as I said just now, we are not 
concerned whether the darkhast could be 
proceeded with or not on account of the 
non-compliance of the provisions of R. 16. 
The question is whether the darkhast was 
bad in law as a step-in-aid of execution. The 
findings returned by the lower Courts now 
are that the present darkhastdar Damodar 
has got two-thirds share in the decree and 
Maruti has got one-third share. I am told 
that the decree as between Maruti and the j, 
judgment-debtor has been satisfied, and 
under these circumstances the present dar¬ 
khastdar would be entitled to execute the 
decree only to the extent of two-thirds of 
the amount which may be due under the 
decree at the time when the darkhast was 
filed. To that extent the order of the lower 
Court should be varied and with this varia¬ 
tion the appeal is dismissed with costs. 


4. (’27) 14 A I R 1927 Bom 123 : 100 I C 619 : 51 

d 0 ? 1 -?! 8 : , 2 ® Bom h R 75, Madhav Prabhakar v, 
Balajl Goviad. 
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Appeal dismissed. 
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Beaumont C. J. and Sen J. 

Dhula Jetha — Accused 
v. 

Emperor. 

Criminal Revn. Appln. No. 23G of 1941, Decided 
on 3rd September 1941, from conviction and sent¬ 
ence recorded by Presidency Magistrate, Second 
Additional Coart, Mazagaon, Bombay. 

(a) Prevention of Cruelty to Animals Act 
(1890), S. 3 (a) —Agent of Society appointed as 
an Additional Police Officer—Appointment held 
not lapsed by intermediate cessation of power 
of Police Commissioner to so appoint. 

5 An agent of the Society for the prevention of 
cruelty to animals had been appointed in the year 
1934 by the Commissioner of Police to act as an 
Additional Folice Officer for the purposes, amongst 
other sections, of S. 3 of the Act. No time for the 
duration of the appointment was specified. Subse¬ 
quently, the power of appointing Additional Police 
Officers became vested in the Local Government, 
and in 1938 the Local Government again delegated 
the power to the Commissioner of Police : 

Held that the appointment would continue during 
the life of agent or until the appointment was 
revoked by competent authority and the appoint- 
ment had not lapsed. [P 32 f] 

(b) Prevention of Cruelty to Animals Act 
(1890), S. 3 (a)—Revision on question of fact— 
No interference. 

The question whether the victoria was overloaded 
and caused unnecessary suffering and pain to the 
horse is merely a question of fact, and the High 
Court does not interfere in revision. [P 32^] 

/. N. Mehta and I. C. Dalai — for Accused. 

2?. A. Jahagxrdar , Government Pleader — 

for the Crown. 

Beaumont C. J. — The accused in this 
case was convicted by the Presidency Magis¬ 
trate, Second Additional Court, Mazagaon, 
under S.3 (a), Prevention of Cruelty to 
Animals Act of 1890. Ho was driving a 
victoria, which had in it six full grown men 
and six beddings and six bags, and the sug- 
d gestion is that he was thereby overloading 
his gharry and causing unnecessary pain and 
suffering to the horse. 

Section 3 provides that if any person 
treats any animal so as to subject it to un¬ 
necessary pain or suffering, he shall be guilty 
of an offence. Section 3A expressly makes 
overloading an animal an offence, but as no 
rules have been published, specifying the 
maximum weight that may be carried, there 
might be a difficulty in prosecuting under 
S. 3A. Therefore, the case is brought under 
S. 3 (a), and under that section it is to be 
shown that unnecessary pain or suftering 
was caused to the animal. 


The principal point taken in this revision 
application is that the accused was not pro- 5 
perly arrested, and therefore it is suggested 
that the conviction was bad. Whether that 
result would follow on improper arrest, it is 
unnecessary to decide, because, in my opinion, 
the accused was properly arrested. He was 
arrested by an agent of the Society for the 
Prevention of Cruelty to Animals, and the 
agent in question had been appointed in the 
year 1934 by the Commissioner of Police to 
act a3 an Additional Police Officer for the 
purposes, amongst other sections of S. 3, 
Prevention of Cruelty to Animals Act. No 
time for the duration of the appointment 
was specified, and, in my opinion, the ap- / 
pointment would continue during the life 
of the agent, or until the appointment is 
revoked by competent authority. Subse¬ 
quently, the power of appointing Additional 
Police Officers became vested in the Local 
Government, and in 1933 the Local Gov¬ 
ernment again delegated the power to the 
Commissioner of Police. 

It is suggested that the appointment of 
this agent, who arrested the accused, had 
lapsed, because, at one period since his 
appointment, the Commissioner of Police 
ceased to have power to appoint Additional 
Police Officers. I do not think there is any J 
force in that contention. If the agent was 
an Additional Police Officer for the purpo¬ 
ses of this Act, as I think he was, he could 
arrest without warrant under S. 33 (l), City 
of Bombay Police Act, In my opinion there¬ 
fore the arrest was legal. 

The question whether the victoria was 
overloaded and caused unnecessary suffering 
and pain to the horse is merely a question 
of fact, and there is no ground on which we 
should interfere in revision when the fact is 
established that there were six grown up 
men with all their luggage in the victoria. h 
The application, therefore, fails. 

R K Revision dismissed. 
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In re Framroz Dadabhoy Madon. 
Probate No. 194 of 1941, Decided on 11th July 

1941* . ^ 

Probate—Membership card of Native Share 
Sc Stock Brokers* Association is not property 
and no probate duty is payable. 

The right of membership, unconnected with any 
particular circumstances, is not property which 
passes on the death of a member to his heirs and 
in respect of which probate duty is not payable. 
Having regard to the clear and unambiguous words 
of Rr. 36 (h) and 38 of the Native Share <fc Stock 
Brokers' Association the right of membership is 
not property which passes on succession or can be 
dealt with by will as the property of the deceased. 
5 This is a personal right which comes to an end on 
the death of the holder and is not property on which 
probate duty can be levied. (P 34a] 

N . ff . Sethna — for Petitioners (Executors). 

Af. C. Setalvad t Advocate General — 

for the Crown. 

Order.—This petition is submitted to the 
Court to decido whether probate duty is 
payable in respect of a membership card of 
the Native Share & Stock Brokers' Associa¬ 
tion. The nature of the right of a member 
in a card came to be considered by the 
Judicial Committee of the Privy Council in 
34 Bom L R 1178. 1 Their Lordships held that 
it was a personal right which did not pass 
c to the Official Assignee on insolvency of the 
member. That was under the old rules of 
the Association. The question of interest of 
the widow and children in such a card came 
to be considered by me in suit No. 386 of 
1936. The matter went in appeal and the 
appeal Court confirmed the decision in suit: 
89 Bom L R 666. 3 In that suit it was held 
that the widow was entitled to the sale 


proceeds of the card held by her decease 
husband in her own right and the sale pre 
ceeds did not form part of the estate of tb 
deceased, whether he left a will disposing c 
the property or not. That conclusion wa 
d drived at on the footing that the membei 
ship card was not property which passed o 
death, but that on construction of the rule 
the widow was given certain rights by th 
rules themselves. Since then the Associatio 
has further altered the rules and the positio 
today is more emphasized. Rule 12 provide 
as follows : 

(a) the legal representatives of a deceased men 
ber or the persons mentioned In Appendix 0 ma 
with the sanction of the Board, nominate one I 
themselves or any other person otherwiso el igib 

*’('® 2 ) 19 A I B 1932 P 0 180: 137 1 0 776* f 

Official^}" 1 V X 1 : 84 B ° m L R 1178 < PC 
2°?En u T ' K - R - P - SbroH. 

n' r ^ JL l R . lfi87 Bom 4 ?7:172 I o 233- f 
Bom L R 666, Tribhowandas v. Bhikhubhai 
1942 B/5 & 6 


.... as a candidate for admission in the place of 
the deceased member. c 

The rule goes on to provide : 

(b) In considering the application of a candidate 
.... the Board shall, .... be guided by the rules 
set out in Appendix C . . .. 

The wording is clearly permissive and this 
nomination, under R. 16, has to be consi¬ 
dered by a ballot. The result is that it is 
only a recommendation and does not create 
any right. Rule 36 makes the right of nomi¬ 
nation personal and non-transferable. Rule 
36 (h) in terms states that on the death of a 
member his right of membership shall cease 
and vest in the Association. Rule 38 deals 
with the question of a membership card 
which under any rule for the time being in f 
force is forfeited or is vested in the Associa¬ 
tion. In that rule it is provided that after 
paying the debts of the members, the balance 
of the sale proceeds shall be paid into the 
funds of the Association and shall be at the 
disposal of the Association. As in this mat- 
ter the Crown was interested, I directed a 
notice to be given to Crown and the learned 
Advocate General has put before the Court 
certain portions of R. 36. The provisions are 
found in sub-rr. (i) and (j). Sub-r. (i) pro¬ 
vides that when a member dies his debts and 
other obligations and claims of any member 
shall be paid and satisfied by his legal re- g 
presentatives before the transfer of his right 
of nomination. It is singular that the legal 
representatives are given no right of trans¬ 
fer except by this indirect reference in this 
sub-rule. Sub-r. (j) is very peculiar. It pro¬ 
vides for a contingency of legal representa¬ 
tives of such a member being unable to 
satisfy the debts or claims of members. The 
rule provides that in such an event the 
right of membership shall be disposed of by 
the Board and the proceeds applied in the 
order mentioned in that sub-rule, viz., (l) 
payment of debts to members; (a) payment 
of debts or claims in respect of transactions 
effeoted subject to the rules of the Assooia- h 
tion and to the extent the same are admit¬ 
ted by the Board; and (3) payment of the 
balance, if any, to the legal representatives 
mentioned in Appendix o upon the exeou- 
tion by them of such release or indemnity as 
the Board may require. This ia certainly 
difficult to be harmonised with Rr. 36 (h) 
and 88. The only way in which it can be so 
done is to consider this as a provision made 
for a particular contingency and the last 
clause deals with the payment of the balanoe 
to the legal representative because the Asso¬ 
ciation has taken a step on the footing that 
the deceased was a defaulter. 
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a I am not concerned with any particular 
or peculiar aspect of the case here. I am 
only asked to decide whether the right of 
membership, unconnected with any parti¬ 
cular circumstances, is property which passes 
on the death of a member to his heirs and 
in respect of which probate duty is payable. 
Having regard to the previous decisions and 
the clear and unambiguous words of Rr. 36 
(h) and 38 it seems to me that the right of 
membership is not property which passes on 
succession or can be dealt with by will as 
the property of the deceased. In my opinion 
this is a personal right which comes to an 
end on death of the holder and is not pro- 
b perty on which probate duty can be levied. 

R.K. Order accordingly. 

A. I. R. (29) 1942 Bombay 34 

Beaumont C. J. and Kania J. 

Nadirshaw H. Contractor — 

Judgment-debtor — Appellant 
v. 

Gajraj Sheokarandas — Decree-holder — 

Respondent. 

Appeal No. 12 of 1941, Decided on 22nd Septem¬ 
ber 1941, in Award No. 146 of 1929. 

Arbitration Act (1899), S. 15 — Award en¬ 
forceable as if it were decree — Award filed in 
e Bombay High Court under S. 15 — Limitation 
Act, Art. 183 applies and not Art. 181. 

Section 15, Arbitration Act, speaks of the award 
being enforceable as if it were a decree of the Court, 
and that expression should be read as including 
both the manner of execution and the time within 
which execution must take place. Hence the award 
which has been filed in the Bombay High Court 
can be enforced within 12 years of the date of the 
award, i. e., the case falls under Art. 183 nnd not 
under Art. 181, Limitation Act : ('27) 14 A I R 
1927 Cal 853, Foil.-, Case law discussed. 

[P 34g,h ; P 35a] 

E. D. Banaji — for Appellant. 

Sir Jamshedji Kanga — for Respondent. 

Beaumont C. J.— This is an appeal from 
a decision of Somjee J. given in Chambers 
d making absolute a notice under o. 21, R. 22, 
Civil P. C., 1908, which empowers the Court 
to authorize execution of a decree more than 
two years after the date of the decree. In 
this case there was no decree; there was 
only an award made on 27th July 1929, and 
filed in this Court on 16th August 1929, under 
the Arbitration Act, 1899. The present appli¬ 
cation was made on Gth January 1941 and a 
notice was issued under 0 .21, R. 22 , Civil P. C. 
The question at issue is, whether the award 
which ha 3 been filed in this Court can be 
enforced within 12 years of the date of the 
award or whether the period of limitation 
is three years, i. e., whether the case falls 


under Art. 183, or Art. 181, Limitation Act, 
1903. Article 183 limits the time for enforce. * 
ment of a judgment, decree or order of any 
Court established by Boyal Charter in the 
exercise of its ordinary original civil juris¬ 
diction to 12 years from the date when a 
present right to enforce the judgment, decree 
or order accrues to some person capable of 
releasing the right. Under s. 15, Arbitration 
Act of 1899, which is the section applicable 
to this case, it is provided that an award on 
a submission, on being filed in Court, shall 
be enforceable as if it were a decree of the 
Court. 

The argument for the appellant is that ^ 
Art. 183 taken by itself does not apply to an ‘ 
award, since it only embraces a judgment, 
decree or order of a Chartered High Court; 
and S. 15 does not make an award a decree 
of the Court; it only provides that it is to 
be enforceable as if it were a decree of the 


Court, which expression refers to the man- 
ner of execution, and does not relate to limi¬ 
tation. That S. 15 has not the effect of 
making the award a decree of the Court has 
been recognized by the Privy Council in 50 
Cal l, 1 and by this Court in 35 Bom 196,* but 
neither of those cases was dealing with the 
question of limitation. We have also been 
referred to cases on the English Arbitration 
Act, including (1907) l K B 483,® but the 
English Act provides for enforcing an award 
in the same manner as a decree. So also 
does S. 59 (l) (a), Bombay Co-operative 
Societies Act of 1925 which was the statute 
with which this Court was dealing in 38 
Bom L R 927. 4 The expression “in the same 
manner as” would seem to refer to the 
method of execution and would not, I think, 


lover the time within whioh execution must 
36 enforced. But 9. 16 speaks of the award 
Being enforceable as if it were a decree of 
the Court, and it seems to me much easier 
to read that expression as including both the 
manner of execution and the time within 
which execution must take place. It may be 
said with force that if a decree of the Court 
is enforceable within 12 years, but an award 
is only enforceable within three years, then 
after the expiration of three years, the award 

1 . (■ 22) 9 AIR 1922 P 0 374 : 70 I C 777 : 50 Cal 
1 : 49 I A 366 (P C), Sassoon & Co. v. Bamdutt 

Ramkissen Das. -no an 

2. (*10) 35 Bom 196 : 8 I C 179: 12 Bom LB 860, 

Tribhuwandas Kalliandas Gajjar v. ^nchand. 

3. (1907) l K B 483 : 76 L J K B 809 : 96 L T 
425 : 23 T L R 264, De La Bare v- Pearson Ltd. 

4. (’36) 23 A I R 1936 Bom 896 : 165 I C 512 . 38 
Bom L R 927, Raghavendra v. Industrial Bans, 

Guledgud. 
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is not enforceable as if it were a decree of the 
Court. 

The exact point with which we have to 
deal was decided by the Calcutta High Court 
in 1927 in 55 cal 499. 5 In that case a Bench 
of the Calcutta High Court held that a decree 
filed under the Arbitration Act, 1899, was 
enforceable within 12 years, i. e., that it fell 
under Art. 183, Limitation Act. It is obvi¬ 
ously undesirable that different High Courts 
should give a different interpretation to an 
Act common to the whole of India, and we 
would not be justified in differing from the 
High Court of Calcutta on this question, un¬ 
less we felt certain that that-decision could 
6 not be reconciled with the plain meaning of 
the statute. I am certainly not prepared to 
apply that criticism to the Calcutta case. 
The point is obviously susceptible of argu¬ 
ment, and as the Calcutta High Court in a 
judgment which discusses the practice in 
detail has arrived at a particular view as to 
the construction of S. 15, and the decision 
has stood for some years, I see no reason 
why we should differ from it. I think we 
ought to follow it. The point is not of very 
much practical consequence because under 
8. 17 of the new Arbitration Act, awards 
have to be filed and a decree has to be passed 
c in terms of the award as is the case under 
8. 16 , soh. 2 , Civil P. C., so that this deoision 
will only apply to such cases as still come 
under s. 16 of the old Act. We think that 
the decision of the learned Judge was right, 
and the appeal is dismissed with costs. 

Kama J, — The narrow point for con¬ 
sideration is whether the words “enforceable 
as if it were a deoree of the Court” in s. 16 , 
Arbitration Act (9 of 1899), are equivalent to 
enforceable in the manner of a decree of the 
Court. Our attention has been drawn to 
several cases in which the words “enforce- 
able in the same manner as” have been 
i construed, and it has been pointed out that 
by reason of the use of those words an award 
does not obtain the character of a decree in 
all respecte. We are not oppressed by those 
decisions because the words actually used 
here are not enforceable in the same man¬ 
ner as" a decree. 

The words “enforceable as if" are, in my 
opinion, capable of being read as meaning 
enforceable in the manner and to the same 
Mtent as a deoree.” I do not think by’giving 
the words that meaning I am doing any 
violence to the lang uage actually used. To 

nwu 2 !™ 1 883 : 104 10 808: 66 Cal 

Am am * i™ 7 ' 0h “ 1 “” Ss «" ma11 ’■ 


put it in a still different way while the e 
words “as if” must go with the word “en- 
forceable,” they do not reduce the qualities 
attachable to the award in enforcing the 
same as if it were a decree of the Court. One 
qualification or privilege of a decree of this 
Court on the original side is that it can be 
enforced for 12 years. It does not seem to 
strain the language of S. 15, Arbitration Act, 
to say that the words “as if” would include 
the quality of being enforceable within the 
time prescribed by Art. 189. The construc¬ 
tion put on those words by the Calcutta High 
Court doe3 not appear to be unduly strain¬ 
ing the language, and on the principle that 
as far as possible in the construction of an / 
Act of Legislature applicable to the whole of 
India, one High Court should follow the con¬ 
sidered opinion of another High Court, the 
decision under appeal should be upheld and 
the appeal must be dismissed with costs. 

R.K. Appeal dismissed. 


A. I. R. (29) 1942 Bombay 85 

Chagla J. 

Devsey Khetsey — Plaintiff 

v. 

Hirji Khairaj — Defendant. 

Application in 8uit No. 1068 of 1938, Decided on „ 
7th August 1941. 9 

Civil P. C. (1908), O. 1, R. 10 — Partnership 
suit for dissolution and accounts—Defendant can 
be transposed as plaintiff and vice versa. 

A partnership suit is a suit of a peculiar charac¬ 
ter, and the parties to such a suit do not stand to 
each other precisely in the same relation as parties 
to suits generally. Each of the parties to a partner¬ 
ship suit, however he may be formally ranked, is 
really in turn plaintiff and defendant and in both 
capacities comes before the Court for the adjudica¬ 
tion of his rights relatively to the other partners, 
which the Court endeavours to determine by its 
decree: 7 Bom 167, Foil. [P 86d] 

Hence in a snit for dissolution of partnership and 
for partnership accounts, under 0.1, B. 10 the 
Coaxt has the jurisdiction in proper cases to trans¬ 
pose defendants as plaintiffs, e. g., whero it would h 
work great hardship if the death of the original 
plaintiff, who filed a partnership suit for partner¬ 
ship accounts, should put an end to the suit. 

CP 38/1 

V. F. Taraporevala — for Defendant. 

Order. — The plaintiff filed the suit on 
2nd August 1939, for dissolution of partner¬ 
ship that subsisted between him and the 
defendant and for the usual partnership 
acoounts. It was alleged in the plaint that 
the partnership had been dissolved on 1 st 
June 1939. After the suit was filed, the de- 
feDdant took out a notioe of motion on 2nd 
ootober 1939, for certain reliefs, and an order 
was made on loth October 1989. The defen- 
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dant made his affidavit of documents on 17th 
November 1939. On 19th December 1939, the 
plaintiff died. On ISth March 1940 the defen¬ 
dant adopted rather curious proceedings. He 
took out a Chamber Summons for bringing 
on the record of the suit in place of the 
original plaintiff Bai Moorbai, the widow of 
the original plaintiff, Damji Devsey and 
Dhanpati Devsey, all three as heirs and legal 
representatives of the original plaintiff. The 
defendant also sought by the summons liberty 
to amend the plaint and proceedings. On 
this summons Kania J. made an order on 
9th August 1910, whereby he gave the defen¬ 
dant liberty to bring on record of this suit 
b Bai Moorbai, Damji Devsey and Dhanpati 
Devsey as heirs and legal representatives 
of the’ deceased plaintiff and also gave the 
defendant liberty to amend the plaint and 
proceedings accordingly. On 16th September 
1940, the defendant's attorney wrote to Bai 
Moorbai drawing her attention to the order 
that had been made by Kania J., and enclos¬ 
ing with the letter a copy of the said order 
and also stating that by the said order she 
had been directed to amend the plaint and 
proceedings in the suit and calling upon her 
to amend the plaint and proceedings within 
a week, in default they threatened further 
c proceedings against her. 

It is clear from Kania J.’s order that it is 
not Bai Moorbai who was directed to amend 
the plaint and proceedings. Liberty was given 
to the defendant to do so. I am not con¬ 
cerned whether in law the defendant could 
have availed himself of the liberty given to 
him by the order of Kania J., but in fact he 
has not availed himself of that liberty, and 
today the position is that the plaint and pro¬ 
ceedings on the record of this Court are what 
they were when the suit was filed by the 
plaintiff. When the suit was called on before 
me today, Mr. Taraporevala wanted me to 
transpose the defendant as the plaintiff and 
d to give him leave to bring the heirs of the 
original plaintiff as the defendants to the 
suit. Now, it is clear that a partnership suit, 
as was pointed out by Mest J. in 7 Bom 1G7, 1 
is a suit of a peculiar character, and the 
parties to such a suit do not stand to each 
other precisely in the same relation as parties 
to suits generally and that each of the parties 
to a partnership suit, however he may be 
formally ranked, is really in turn plaintiff 
and defendant and in both capacities comes 
before the Court for the adjudication of his 
rights relatively to t he other partners, which 
1. (’83) 7 Bom 167, Edulji Muncherji v. Vullebhoy 

Khanbhoy. 


the Court endeavours to determine by its 
decree. In that case the facts were somewhat 
similar to the facts in this case. There the 
plaintiff who had filed a partnership suit had 
settled with most of the defendants and 
wanted leave to withdraw the suit or, in the 
alternative, to have the suit dismissed. Ten 
of the defendants supported the plaintiff’s 
application. Two of the defendants objected 
and applied, under S. 32, Civil P. C. (Act 10 
of 1877), that they might be made plaintiffs 
and that the plaintiff might be made defen¬ 
dant. Elaborate arguments were addressed to 
West J., and although West J. felt some 
difficulty as no case on the point appeared 
to be forthcoming either in India or from f 
English Courts, he ultimately made the order 
stating that he clearly had jurisdiction to do 
so. Now, there is no doubt that under 0. 1, 

R. 10, the Court has the jurisdiction in proper- 
cases to transpose defendants as plaintiffs, 
and I think that in this case where partner¬ 
ship accounts have to be taken it would work 
great hardship if the death of the original 
plaintiff, who filed a partnership suit for 
partnership accounts, should put an end to 
the suit, and therefore I am inclined to grant 
the application made to me by Mr. Tara- 
porevala. 

The order that I will make will be that <) 
the defendant in the suit should be trans¬ 
posed as the plaintiff and he as the new 
plaintiff should amend the plaint and pro- 
ceedings in this suit. The written statement 
that he has filed as the original defendant 
he will be allowed to treat ns the plaint in 
the proceedings which will be amended 
according to my order. The defendant will 
bring the heirs of the original plaintiff, 
Bai Moorbai, Damji Devsey and Dhanpati 
Devsey, on record as defendants to the suit. 

I will also give liberty to the defendant to 
amend his written statement in order that 
any reliefs which he might have asked, if he h 
had been the plaintiff in the suit, might be 
incorporated in his written statement. The 
defendant will serve the writ of summons 
and a copy of the order I am making today 
within four weeks upon Bai Moorbai, Damji 
Devsey and Dhanpati Devsey. I direct that 
the newly added defendants should put in 
anv further pleadings if they be so advised 
within two months from today and they 
should make their affidavit of documents 
within three months from today. The suit 
will be on board for hearing on 6th January 


1942, as a part-heard suit. 

B K Order accordingly. 
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A. 1. R. (29) 1942 Bombay 37 

Beaumont C. J. and Sen J. 

Sacleppa Gireppa Mutgi and others 
Accused 
v. 

Emperor. 

Criminal Appeal Nos. 258 and 259 ot 1941 and 
Jury Reference No. 80 of 1941, Decided on 28th 
August 1941, from convictions and sentences passed 
by Sess. Judge, Belgaum. 

Criminal trial — Evidence — Tendering wit¬ 
ness lor cross-examination — Practice oi, dis¬ 
approved — Proper procedure enunciated. 

If a witness is examined by the defence without 
having given any evidence-in-chief, he is not being 
cross-examined, by whatever name the process may 
° be described. The practice of tendering for cross- 
examination should only be adopted in cases oi 
witnesses of secondary importance. Where the pro¬ 
secution have already got sufficient evidence on a 
particular point, and do not want to waste time by 
examining a witness who was examined in the 
lower Court, but at the same time do not want to 
deprive the accused of the right of cross-examining 
such witness, they tender him for cross-examina- 
tion. But the witness ought to be asked by the pro¬ 
secution, with the consent, of course, of the pleader 
for the accused, and the leave of the Judge, whether 
his evidence in the lower Court is true. If he gives 
a general answer as to the truth of his evidence in 
the lower Court, he can be cross-examined on that. 
Bat he must in some way be examined-in-chief 
before he can be cross-examined. However, the 
c practice of tendering a witness for cross-examina¬ 
tion certainty should not be employed in the case 
an important eye-witness: (’29) 16 A I R 1929 Mad 
906, Rel. on. [P 38 e,/,g] 

Purshottam Trieumdas and B. D. Bclvi — 

for Accused. 

R. A, Jahagirdar, Government Pleader 

— for the Crown. 

Beaumont C. J. — These ace appeals by 
the eight accused against their conviction 
by the Sessions Judge of Belgaum of the 
offence of murder. They were sentenced to 
transportation for life. There is also a refe- 
rence by the learned Judge against the 
verdict of the jury acquitting the accused on 
d tbs charge of rioting, the learned Judge con¬ 
sidering the verdict perverse. It is obvious 
that there is no substance in the reference, 
because the charge of rioting and the charge 
of murder depend on the same evidence, 
and therefore the really serious question is 
W ^? e - r fcbe accused were guilty of murder. 

The jury, as I have said, returned a verdict 
of not guilty on the charge of rioting, which 
must mean that they disbelieved the prose- 
oution evidence. Three of the jury happened 
to be clerks in the District Court or the first 
class Subordinate Judge’s Court, and as soon 
as they gave their verdict the learnecl Judge 
stated that ho considered the verdict per¬ 
verse, and declined to accept it. Then they 


were asked to give their opinions as assessors c 
on the more serious charge, and they agreed 
in holding accused 1 guilty under S. 304, 
Penal Code, and the others not guilty, and 
they stated that they believed Payappa and 
Basaya but not the other witnesses. It is 
quite obvious that in point of fact they could 
not have believed Payappa, because if they 
had, they would have been bound to convict 
the accused of rioting, and further there is 
no justification on the evidence of Payappa 
for distinguishing between accused 1 and the 
other accused. Moreover, one of the other 
witnesses, Chandrappa, tells practically the 
same story as Payappa, and it would be 
absurd to believe Payappa and disbelieve f 
Chandrappa. I think this opinion of the as¬ 
sessors, that Payappa and Basaya were to 
be believed, was a sop to the learned Judge, 
who had commented favourably on their 
evidence. The teal question in the case is whe¬ 
ther the evidence of Payappa and Chan¬ 
drappa is to be believed. The deceased man, 
Annappa, was a bad character. He was 
known as the dacoit, and he had recently 
been prosecuted for two offences, and had 
been acquitted, and had left the village of 
Margankop, where he had previously lived, 
and gone to Shigihalli close-by. The sugges¬ 
tion of tho prosecution is that the accused, g 
most of whom had given evidence against 
Annappa in these prosecutions, being tired 
of Annappa, and despairing of getting him 
convicted according to law, took the law 
into their own hands, and beat him to death. 
There is no doubt that ho was beaten to 
death on 2ist October 1940, somewhere about 
11 or 12 o’clock in the morning, somewhere 
in the neighbourhood of the village of Mar. 
gankop. The deceased on that day was going 
to a place beyond Margankop to collect a 
debt of two Kakeri witnesses, who were 
with him, and that party of three joined 
Payappa and Chandrappa, both of whom 
were friends of Annappa, shortly before they * 
reached the village of Margankop. 

The evidence of Payappa and Chandra¬ 
ppa and the two Kakeri witnesses is that, 
about a furlong or a furlong and a half 
beyond Margankop, they saw people from 
the village coming towards them. Payappa 
and Chandrappa say that they saw the eight 
accused, and the Kakeri witnesses say that 
they saw about a hundred—that is many 
people. But, at any rate, they all agree that 
they saw a party coming out from Margan. 
kop, and that Annappa realized that they 
were coming to beat him, and suggested that 
they should run, and they started to run. 
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The Kakeri witnesses ran by another way, 
but the others were rapidly caught up, and 
Annappa was beaten to death. Now, I see 
no reason to doubt that this party of five 
did proceed past Margankop, and that there 
was an assault upon the deceased; but the 
eye-witnesses differ on a very material ques¬ 
tion. Payappa and Chandrappa say that it 
was the eight accused alone who came out 
from Margankop, and that they were armed 
with sticks and axes, and that Annappa said 
that they had better run, so they all started 
to run, and the Kakeri people took a differ, 
ent route and escaped altogether. Then 
Payappa’s story is that the pursuers caught 
up the party of Annappa, that accused 5 
and 7 held Payappa, and that the other ac¬ 
cused surrounded Annappa, who stood with 
an axe raised. Then Payappa says : 

Then accused 3 stood in front of him and asked 
him why he had damaged his sugarcane crop and 
ordered him to throw down his axe. Then Annappa 
threw down his axe and asked him not to beat him 
and promised to behave properly in future. He fell 
at his feet; but accused 3 struok him with a stick. 

Then we have the class of evidence, usual 
in this type of cases, attributing to each of 
the accused specific blows on Annappa. Then 
Payappa says : 

Then the accused put a stick under Annappa’s 
legs, lifted him up, Annappa looked as if he were 
dead and they carried him of! in the direction of 
the village of Margankop. 

Then he says that he and Chandrappa 
went in the direction of Dastikop, which is 
a mile or so away from the scene of offence, 
and from there Payappa sent Chandrappa 
to Shigihalli to tell Annapa’s wife what had 
happened, and then Payappa himself went 
to the police station at Kittur, which is 
about nine miles from Dastikop, and lodged 
the first information. Chandrappa agrees 
with that story. The first of the Kakeri 
witnesses, Bhimapa, (Ex. 16) agrees with 
Payappa up to the point where they passed 
Margankop, and then he says: “I saw a 
hundred people coming running from Mar¬ 
gankop side.” At that point the learned 
Judge apparently allowed him to be cross- 
examined, because it was suggested that in 
the lower Court he had said “seven people”; 
but, when the Kanarese word was looked at, 
it was ‘bahala’, which, the learned Judge 
says, means ‘many’; so that really there is 
no conflict between his evidence in the Ses¬ 
sions Court and in the committing Magis¬ 
trate’s Court. Obviously, when he says 'a 
hundred people’ he means ’many.’ Nobody 
suggests that he counted them. So his story 
is that many people came out from Margan¬ 


kop. Then he says : “Before Annappa was e 
beaten we two Kakeri men ran away." 

The other Kakeri witness is Shambu, 
(Ex. 34), and a very irregular course was 
adopted with regard to him. He was ten¬ 
dered for cross-examination. The practice 
of tendering witnesses for cross-examination, 
which is no doubt often adopted, is incon¬ 
sistent with S. 133, Evidence Act, which 
says that witnesses shall be first examined- 
in-chief, and then, if the adverse party so 
desires, cross-examined, and, if the party 
calling him so desires, re-examined. It i3 
obvious that if a witness is examined by the 
defence without having given any evidence- 
in-chief, he is not being cross-examined, by ^ 
whatever name the process may be described. 
The practice of tendering for cross-examina¬ 
tion should only be adopted in cases of 
witnesses of secondary importance. Where 
the prosecution have already got sufficient 
evidence on a particular point, and do not 
want to waste time by examining a witness 
who was examined in the lower Court, but 
at the same time do not want to deprive the 
accused of the right of cross-examining such 
witness, they tender him for cross-examina¬ 
tion. But, I think, strictly speaking, the 
witness ought to be asked by the prosecution, 
with the consent, of course, of the pleader 9 
for the accused, and the leave of the Judge, 
whether his evidence in the lower Court is 
true. If he gives a general answer as to the 
truth of his evidence in the lower Court, he 
can be cross-examined on that. But he must 
in some way be examined-in-chief before he 
can be cross-examined. However, the practice 
of tendering a witness for cross-examination 
certainly should not be employed in the case 
of an important eye-witness. That has re¬ 
cently been laid down by the Madras High 
Court in 53 Mad 69. 1 Here there were four 
eye-witnesses, two of whom had told one 
story, and the third a different story, and it h 
is obvious that the evidence of the fourth 
eye-witness would be of extreme importance, 
and if such witness had not been examined 


>y either of the parties, the learned Judge 
hould himself have called him os a Court 
vitness. However, from the questions asked 
n what is called cross-examination, it does 
.ppear that the witness agreed with his 

ellow-witness of Kakeri. He says : 

Your suggestion that many people came out from 
he village is correct. They were about 100. Seeing 
hem we were afraid and ran away. I did not see 
he actu al assault on Annappa. _ - 

. (*29) 16 A I R 1929 Mad 906 : 126 I C 488 : 31 
C.r T. .T 1006 : '53 Mad 69 2 58 M L J 145, Vera 


Koravan, In ro. 
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Now, it seems to me that the real question 
a is which of those stories is to be believed. 
If in fact a large crowd came out from 
Margankop, contrary to the story of Payappa, 
it is very unlikely that Payappa would see 
exactly what happened, and who succeeded 
in striking Annappa; and if in fact it was a 
large crowd which came out, I think, we 
must hold that Payappa's evidence against 
the accused is not acceptable. The learned 
Judge notices that Payappa is a man of bad 
character, who had been convicted of dacoity, 
and also that he was a friend of Annappa, 
as was Chandrappa. But the learned Judge 
says that, having said so much against 
b Payappa, he has said all that could be said 
against him. But I do not take that view. 
It seems to me that the real difficulty in 
accepting the story told by Payappa in the 
witness-box is that on the face of it the story 
is ridiculous. I accept the story down to the 
point at which the party was seen coming 
out from Margankop, and I have no doubt 
that the assault on the deceased was deli¬ 
berate. 


It is clear, I think, that the people ol 
Margankop had got to know that Annappa 
was going on this expedition, and were 
minded to waylay him. Even if only these 
o eight accused came out directly after Anna- 
ppa had passed, it shows that the assault 
was planned. But if it was planned, why did 
they let Annappa get a start of a furlong or 
so from the village ? And if Annappa, a man 
of thirty, well nourished as the medical 
evidence shows, started, to run for his life 
with a start of a couple of hundred yards, 
how came it that he was caught within ano¬ 
ther furlong or so ? Because the place, whioh 
Payappa puts as the place of assault, is not 
more than a furlong from the place where 
the party was, when they saw the people 
coming out from Margankop. The aocused 
A vary in age from twenty-two to fifty.five, 
three of them being over forty, and if they 
had had to run after a man of thirty, who 
was running for his life, and to whom they 
had given a liberal start, I think it very 
unlikely that they would have caught him. 
Borne of the younger accused might have 
oaught him, but it-is inconceivable to my 
nund that they would have caught him 
within a couple of hundred yards. He pro¬ 
bably would have run a long distance, and 
hiai pursuers would have become separated 
and Annappa might well have been able to 

singly. The fact that he was 
canght and surrounded in such a very short 
time suggests, to my mind, that the villagers 


had made their plans, and had cut off both fl 
his retreat by the way he had come, and his 
further progress ; they had got other villa, 
gers in front of him. No doubt the Kakeri 
witnesses do not say this, but they managed 
to get away before the assault started, and 
did not see how Annappa was surrounded and 
caught. (After discussing the evidence His 
Lordship concluded.) ] Having regard to the 
improbabilities, to which I have referred, in 
Payappa’s story, and to the much greater 
probability in the Kakeri witnesses’ story, 
that this was an attack by a large number 
of villagers, I am not disposed to accept 
Payappa’s story. Chandrappa stands on 
the same footing ; he was also a friend of / 
Annappa. As to Basaya’s evidence that he 
saw the body being removed by some eight 
persons, it does not follow that because one 
hundred or more people took part in the 
assault, therefore, the body of the person 
assaulted must have been carried away by 
all these people. The crowd may have dis¬ 
persed before the body of Annappa was re¬ 
moved. It is not necessary to reject Basaya's 
evidence, because one rejects the story of 
Payappa, and his evidence does not neces¬ 
sarily corroborate Payappa’s story though, 
no doubt, it i9 rather more consistent with 
Payappa’s story than with the story of the g 
Kakeri witnesses. But I do not see any 
sufficient reason for rejecting the story of 
the Kakeri witnesses that a large crowd 
assaulted Annappa. All the probabilities 
point that way. I have no doubt that the 
villagers surrounded Annappa, and some of 
them beat him to death, and very probably 
the accused were in the crowd ; but I do not 
think that in this case we can safely act on 
the evidence of Payappa and Chandrappa. 
We must, therefore, allow the appeals, and 
direct the accused to be discharged. We 
make no order on the reference. 

Sen J—I agree. 

RK - Appeals allowed . 
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Beaumont C. J. and Sen J. 

Emperor 

v. 


Mahamed Kassam Panwalla, 

Crimina 1 Appeal No. 229 ol 1941, Deoided on 
28th August 1941, from order ol acquittal passed 
by Presidency Magistrate, Second Court, Bombay. 

R °“ ba >' Shops and Establishments Act 
(24 ol 1939), Ss. 5 and 2 (5)—Employer Includes 
owner—S. 5 includes one-man shop. 

No doubt the word 'employer' according to Its 
ordinary meaning m the English language/algnifles 
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a person who employs somebody else. But it is 
a competent for the Legislature to enact that in a 
particular Act the word shall include the owner of 
a business, whether or no anybody is employed 
therein; and that is the effect of the definition in 
S. 2 (5) of the Act and hence S. 5 does apply to a 
one-man-shop. [P 40/, g) 

(b) Interpretation of Statutes — Object of 
Legislation—Duty of Judge explained. 

The Judge has to take the language as he finds 
it, although he has to look at the Act as a whole 
and construe it so as to give effect to what appears 
from the language of the whole Act to be the inten¬ 
tion of the Legislature. It cannot make up its mind 
as to object of the Legislature and then construe the 
Act so as to fit in with that object. - [P 41c, d] 

(c) Bombay Shops and Establishments Act 
b (24 of 1939), S. 4 (l) (a) — Owner is not person 

occupying position of management. 

Whether persons occupying positions of manage¬ 
ment or employed in a confidential capacity should 
be regarded as employees under the Act or not, the 
owner of a shop cannot be said to be a person oc¬ 
cupying a position of management. [P 41c, /] 

(d) Bombay Shops and Establishments Act 
(24 of 1939)—Rules under, R. 12 (5), (10)— No 
employees — Sub-rule (5) does not apply but 
sub-rule ( 10 ) applies. 

Sub-rule (5) of R. 12 does not apply if there are 
no employees. But sub-r. (10) applies even though 
the maintenance of a visit book is not of much conse¬ 
quence in the case of a shop where no persons are 
employed. [P 41<7, h] 

R. A . Jahagirdar , Government Pleader — 

for the Crown. 

J. 7. A . Pinto and H. J. Britto — for Accused. 

Beaumont C. J. — This is an appeal by 
Government against the acquittal of the 
accused, who was charged with infringement 
of the provisions of S.5 (l) (b), Bombay Shops 
and Establishments Act of 1989 and R. 12 
( 10 ), (o) of the rules made under the Act. 
The accused is the keeper of a panshop, 
which he conducts himself and in which he 
employs no one. On 15th February 1941, he 
sold a pan worth one pice at about 10-20 P. M., 
and thereby he is alleged to have infringed 
S.5 of the Act. The premable of the Act 
* recites that it is expedient to make provision 
for the regulation of hours of work in shops, 
commercial establishments, restaurants, eat- 
ing houses, theatres and other establishments 
and for certain other purposes thereinafter 
specified. Then there are certain definitions, 
and to those which are material I will return. 
Then S. 5 (l) (b) provides : 

Save as provided by or under any other enactment 
(or the time being in force, no shop shall on any 
day be closed later than 9 p. m. or such other earlier 
hour as may be fixed by the Provincial Government 
by a general or special order in this behalf. 

Now, the main contention of the accused 
is that this being a one-man shop, managed 
by the owner with no employees, the Act 
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does not apply. Taking s. 5 by itself, there 
is nothing whatever to suggest that it does * 
not apply to a one-man shop. The prohibi. 
tion includes any shop; the direction being 
that no shop shall be closed later than 9 P.M. 
But when one turns to the penal section, 
which is S. 30, it provides that any employer 
who contravenes the provisions of S. 5 shall 
be punishable. So one has to see whether 
the accused is an employer, and prima facie, 
since he does not employ anybody, he is not 
an employer. But it is open to the Legis¬ 
lature to make its own dictionary for the 
purpose of any particular Act; and the term 
"employer” is defined in S. 2 ( 5 ) of the Act 
as meaning a person having charge of or J 
owning the business of “an establishment to 
which this Act applies,” and includes the 
manager, agent or any other person acting 
in the general management or control of 
such shop, restaurant, theatre or establish¬ 
ment. Then the expression “establishment 
to which this Act applies” is defined in 
sub-cl. (6) as meaning, amongst other things, a 
shop. So that reading those two sub-clauses 
together, for the purposes of the present 
application, “employer” means a person 
having charge of or owning the business of 
a shop. 

The learned Magistrate was of opinion 9 
that it is implicit in the word “employer" 
that somebody should be employed. But 
with all respect to the learned Magistrate, 
that is disregarding the definition contained 
in the Act. Undoubtedly, the word “em¬ 
ployer," according to its ordinary meaning 
in the English language, signifies a person 
who employs somebody else. But it is com¬ 
petent for the Legislature to enact that in a 
particular Act the word shall include the 
owner of a business, whether or no anybody 
is employed therein ; and that seems to me 
the effect of the present definition. If one 
were to read into the definition the provision ^ 
that an employer must employ somebody, 
then I think undoubtedly S. 5 would not 
apply to a one-man-shop; but I have no 
doubt from the terms of the whole Act, that 
the section was intended to include such a 
shop. Section 6 provides that no person shall 
after the closing hour fixed under S. 5 carry’ 
on in or adjacent to a street or a public place 
the sale of any goods. The effect of that 
section, or one effect at any rate, is to protect 
an employer, who has been compelled to 
close his shop at 9 P.M., from competition by 
sales in a public place after that hour. That 
may not be the only object of the section, 
another object may be to prevent a man who 

1 
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has been compelled to close his shop from 
° reopening his business in the street or other 
public place. But, at any rate, protection of 
the shop, which is compelled to close at 
9 p.M., from outside competition is one of 
the effects of S. 6, and the same may be said 
of S. 14, which provides that after the hour 
fixed for closing of shops under S. 5, no goods 
of the kind sold in such shops shall be sold 
in any restaurant, eating house, theatre or 
any other place of public amusement or 
entertainment except for consumption on 
the premises. That section clearly protects 
the shop which has been compelled to close 
at 9 o’clock from competition after that hour 
b by a place of public amusement. If S. 5 does 
not apply to a one-man shop, one would 
certainly expect to find some provision pro¬ 
tecting the employer who is compelled to 
close his shop at 9 o’clock, from competition 
by the one-man shop after that hour; and 
there is no such provision in the Act. It 
seems to me, therefore, that there is no 
justification for restricting the meaning 
which the Legislature has seen fit to give to 
the word “employer” for the purposes of this 
Act, although the meaning may not be the 
one normally attached to the word in the 
English language. 

c The learned Magistrate, I think, fell into 
an error not uncommon in construing Acts 
of the Legislature. He made up his mind, 
apart from the Act, what was the intention 
of the Legislature in passing the Act, and 
construed the Act so as to give effect to his 
preconceived idea as to the Legislature’s 
intention. He made up his mind that the 
object of the Legislature was to protect em¬ 
ployees, and nothing else, and construed the 
Act so as to make every part of it fit in with 
that object. With all respect to the learned 
Magistrate, that is not the way to construe 
the Act. One has to take the language as 
d one finds it, although, of course, one has to 
look at the Act as a whole and construe it 
so as to give effect to what appears from the 
language of the whole Act to be the inten¬ 
tion of the Legislature. The language of the 
preamble and of s. 5, and the definition of 
employer» do not suggest that the sole 
intention was to benefit employees. 

The only other section relied on by the 
accused is s.4 (l) (a), which provides that 
nothing in the Act shall apply to persons 
occupying positions of management or em. 
ployed in a confidential capacity. It is sug¬ 
gested that that sub-section saves the accused 
who was managing his shop, from liability! 
-the sub-section is not, I think, easy to 
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construe. Under the penal section an em- 6 
ployer is liable for breaches of the Act, and 
an employer is defined expressly as includ. 
ing a manager, and, therefore, a manager 
can be prosecuted for an infringement of the 
Act. But then S.4 (l) (a) says that nothing 
in the Act shall apply to persons occupying 
a position of management. It may be that 
the sub-section was intended to mean that 
persons occupying positions of manage, 
ment or employed in a confidential capacity 
should not be regarded as employees under 
the Act. Whether or not that is the meaning, 
it is not necessary to decide in this case. I 
am clearly of opinion that the owner of a 
shop cannot be said to be a person occupy- / 
ing a position of management. He is the 
owner. One of the incidents of ownership is 
no doubt the right to manage, but one can- 
not say that an owner is a person occupying 
a position of management. I think, there¬ 
fore, that the accused is liable to be con¬ 
victed under s. 5. 

With regard to the rules, it is, of course, 
clear that a good many of the sections of the 
Act, for example Ss.7, 8 and 9, have no ap¬ 
plication to shops in which no one is em¬ 
ployed, and R. 12, some of the provisions of 
which the accused is said to have infringed, 
is, I think, mainly enacted for the benefit of g 
employees. Rule 12 (5) provides that every 
employer shall exhibit in his establishment 
a notice containing such extracts of the Act 
and these rules, in English and in the 
regional language of the majority of the per¬ 
sons employed by him, as the local authority 
or Government may direct. This sub-rule 
does not apply, in my opinion, if there are 
no employees. Sub-rule (io) provides that 
every employer shall maintain a visit book 
in which an inspector visiting the establish¬ 
ment may record his remarks regarding any 
defects that may come to light at the time 
of his inspection and shall produce it when- 
ever required to do so by any inspector. h 
The accused has, I think, committed a tech- 
nical breaoh of this sub-rule, though the 
maintenance of a visit book is not of much 
consequence, I should think, in the oase of 
a shop where no persons are employed. We 
convict the accused under s .5 (l) (b) read 
with s. so of the Act, and under r. 12 (io> 
read with R. 15 of the rules made under the 
Act. We think it is not a case for a heavy 
sentence. We sentence the acoused for in. 
fringement of s. 5 (1) (b) to pay a fine of Rs. 
4-15-0 and for infringement of R, 12 (10) to a- 
fine of Re. 0-1-0 making altogether Rs. fi. 

R,K - _ Accused convicted. 


Emperor y. Mahamed Kassam (Beaumont C. J.) 
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Broomfield and Wassoodew JJ. 

Ramchetsing Arjunsing — Accused 

v. 

Deoji Kalyanji — Complainant. 

Criminal Revn. Appln. No. 277 of 1941, Decided 
on 16th September 1941, from order refusing to 
report case to High Court passed by Addl. District 
Magistrate, Bombay Suburban District. 

(a) Criminal P. C. (1898), S. 516A — Magis¬ 
trate sending complaint to police for investiga¬ 
tion — It cannot be said that offence appeared 
to Magistrate to have been committed. 

When the Magistrate has sent the complaint to 
the police for investigation that in itself suggests 
b that without further inquiry or investigation the 
Magistrate was not satisfied that there was a case 
justifying the issue of process, in which case it can 
hardly be said that an offence appeared to him to 
have been committed. [P 43c] 

(b) Criminal P. C. (1898), S. 516A—Property 
must be produced before Court — Direction to 
police to attach is not sufficient. 

The power of a criminal Court to make order as 
to the temporary custody or protection of property 
i3 limited by the language of the section to property 
which is produced before it. Mere fact that the 
police were directed to attach the property is not 
tantamount to production before the Court. The 
words in the section “produced before any criminal 
Court'* cannot be ignored. (P 43c, f] 

(c) Criminal P. C. (1898), Ss. 516A and 4 (1) 
c (k) and (1) and 202 — Complaint sent to police 

for report under S. 202 — There is no inquiry 
or trial pending. 

The investigation by the police under S. 202 is 
not an inquiry within the meaning of the Code, and 
therefore when the Magistrate forwards the com¬ 
plaint to the police for investigation and report 
under S. 202 there is no inquiry or trial pending. 

[P 43/, g) 

(d) Criminal P. C. (1898), S. 516A—Ex parte 
order is not final but can be vacated or varied 
after hearing parties. 

Circumstances of urgency may necessitate the 
passing of ex parte orders, but orders passed in 
that way can only be interim orders subject to vaca¬ 
tion or variation or confirmation after hearing the 
parties concerned. [P 43/i; P 44a) 

d K. P. Karnik — for Accused. 

V. H. Kamat — for Complainant. 

R. A. Jahagirdar , Government Pleader 

— for the Crown. 

Broomfield J.—In this criminal revision 
application we are concerned with the ques- 
tion of the legality of an order purporting to 
have been made under S. 516A, Criminal P. C., 
1898, in the following circumstances. On 7th 
April 1941, the opponent complained to the 
second class Magistrate, Andheri, that the 
applicant before us had committed oriminal 
breach of trust in respect of certain buffaloes. 
The complainant’s story' appears to be that 
in December 1940, having occasion to lea\e 


Bombay, he handed over a herd of 40 buffa- 6 
loes to the accused, who was his servant. He 
returned to Bombay in March 1941, and when 
he called upon the accused to restore the 
animals the accused refused to do so, alleg¬ 
ing that they belonged to him. We under, 
stand that the accused’s case is that he and 
the complainant were doing milk business in 
partnership. The complainant also alleges 
that the accused has wrongfully disposed of 
some of the buffaloes. In the verification of 
the complaint the complainant requested 
that the animals should be at once restored 
to him. The Magistrate forwarded the com¬ 
plaint to the Police Sub-Inspector for inquiry 
and report under S. 202, and in the forward- * 
ing endorsement he directed the police that 
in case they found that the property belonged 
to the complainant and that a criminal 
offence appeared to have been committed in 
respect of it, it should, if necessary, be handed 
over to the complainant on his executing a 
bond with a surety in a sum equal to the 
valuation of the property, binding himself to 
produce it when required. On 16 th April the 
complainant made an application to the 
Court asking that a warrant should be issued 
for the attachment of the buffaloes and on 
the same day the Magistrate made this order: 

As an offence appears to have been committed in g 
respect of the animals aforesaid and the utensils 
and other articles (to be pointed out by the com¬ 
plainant), they should be attached and handed over 
during the pendenoyof the case in possession of the 
complainant on his executing a bond with a surety 
on a stamped paper for an amount equal to the 
paneb valuation of the animals etc., on condition of 
producing the animals when ordered by the Court 
so to do. 

This order was sent to the police-officer 
for compliance and it was complied with on 
17th April that is to say the property was 
attached from the possession of the accused 
and handed over to the complainant who 
executed the required undertaking and surety 
bond. On 18th April the accused applied to h 
the Magistrate complaining of the order of 
attachment on the ground that it had been 
passed ex parte and for various other reasons 
and praying that the property should be 
handed over to him pending the disposal of 
the trial. No orders were passed on this 
application at the time. On 2lst April pro¬ 
cess was ordered to issue against the accused. 
That was after the receipt of the police 
report, which was to the effect that there 
was prima facie evidence that at any rate a 
technical offence of criminal breach of trust 
had been committed. It was stated in the 
police report that as the complainants 
watchman resided in the stable and there 
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was no possibility of the accused removing 
0 the animals, they had not been attached. 
That no doubt was in reference to the 
Magistrate’s endorsement in forwarding the 
complaint for inquiry. On 28th April the 
Magistrate made this further order disposing 
of the accused’s application of 18th April: 

II is not necessary to pass any orders in the ap¬ 
plication at this stage when orders in this respect 
have already been passed, pending decision of the 
case, 

Section 516A is in the following terms : 

When any property regarding which any offence 
appears to have been committed or which appears 
to have been used for the commission of any 
offence is produced before any criminal Coart dur¬ 
ing any inquiry or trial, the Court may make such 
° order as it thinks fit for the proper custody of 
such property pending the conclusion of the inqoiry 
or trial, and, if the property is subject to speedy or 
natural decay, may, after recording such evidence 
as it thinks necessary, order it to be sold or other¬ 
wise disposed of. 

The applicant contends that the Magis¬ 
trate’s orders are illegal and not warranted 
by this section for the following reasons : 

(1) On 16th April, when the first order was 
made, the Magistrate had no reason to 
suppose that an offence had been committed; 

( 2 ) the property in question had never been 
produced before the Court as required by the 
section; (3) it could not be said that the 

c order was made during any inquiry or trial, 
because at that time the inquiry, which 
means an inquiry by a Magistrate, or the 
trial, had not commenced. In our opinion 
these objections to the order are substantial. 
As I have stated, the Magistrate sent the 
complaint to the police for investigation, 
and that in itself suggests that without fur¬ 
ther inquiry or investigation the Magistrate 
was not satisfied that there was a case justi- 
fying the issue of process, in which case it 
can hardly be said that an offence appeared 
to him to have been committed. The learned 
Government Pleader who appears to oppose 
d the application has argued on the strength 
of an affidavit made by the complainant that 
the police report was already before the 
Magistrate on 16 th April. The original report 
U before us and it does no doubt bear the 
date 16th April 1941. But there is nothing to 
show that it reached the Magistrate on that 
day. On the contrary it bears the date 2lst 
April and certain initials which seem to 
indicate that it was not received by the 
Magistrate until aist April, the date on which 
process was ordered to issue, This condition, 
therefore, viz., that the Magistrate should 
have reason to suppose that an offence had 
been committed, does not appear to have 
been complied with at the date of the order 


Then as to the property not having been g 
produced, the words of the section ace per¬ 
fectly clear, and the power of a criminal 
Court to make orders as to the temporary 
custody or protection of property seems to 
be limited by the language of the section to 
property which is produced before it. The 
learned Government Pleader argued that the 
Court might have ordered production of the 
property under S. 94 of the Code and that, 
as the police were directed to attach the 
property, that was tantamount to produc¬ 
tion before the Court. But, practically, what 
this argument amounts to is that in cases 
where production before the Court would be 
inconvenient the words in the section “pro- t 
duced before any criminal Court” may be 
ignored. No authority has been cited before 
us for holding that orders under this section 
may legally be made except in respect of 
property which can fairly be said to have 
been produced before the Court. 

Then as to the third objection. The word 
“inquiry” is defined in s.4 (l) (k) of the Code. 
“Investigation” is defined in S. 4 (l) (1). It is 
clear from these definitions that the investi¬ 
gation by the police under S. 202 is not an. 
inquiry within the meaning of the Code, and 
therefore on 16th April, when the Magistrate 
made this order, there was no inquiry or g 
trial pending. The learned Government 
Pleader frankly conceded that in this respect 
at any rate the order was not in accordance 
with the provisions of S. 516A, but he argued 
that the order was in effect confirmed after 
hearing the parties by the subsequent order 
made on 28th April. That was after the issue 
of process and after the Magistrate had been 
satisfied that an offence appeared to have 
been committed. His view was that under 
the circumstances it was not necessary for 
this Court to interfere. The record, however, 
does not suggest that the parties had been 
heard on 28th April and the form of the 
Magistrate’s order is not consistent with the h 
view that he was merely confirming his pre¬ 
vious order after hearing the parties. He 
said in so many words that it was not neoes- 
sary to pass any orders at all on the appli¬ 
cation made by the accused on 18th April, 
and his view appears to have been that it 
was open to him to make an ex parte order, 
such as the order complained of on 16 th 
April and that that order must be regarded 
as final pending the decision of the case. 
We think it necessary to point out emphati¬ 
cally that there is no warrant at all for any 
suoh view. It may be that oiroumstances of 
urgenoy may necessitate the passing of ex 
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a parte orders, but orders passed in that way J 
can only be interim orders subject to vaca¬ 
tion or variation or confirmation after hear¬ 
ing the parties concerned. 

As the Magistrate’s orders of lGth and 2 Sth 
April do not comply with the provisions of 
the Code and are illegal, we must set them 
aside. We must also direct that the property 
attached from the accused should be restor¬ 
ed to him. But as the Court is now satisfied 
that a prima facie case has been made out, 
we consider that it is necessary to prevent 
abuse of the process of the Court and to 
secure the ends of justice (vide S. 561A) that 
the accused should be required to give secu- 

b rity. The order of restoration therefore is 
made subject to the accused giving security 
to the satisfaction of the Magistrate for the 
safe custody of the property and its produc¬ 
tion if and when required. In the event of 
this condition not being complied with, the 
Magistrate must make such other orders in 
respect of the property as are in accordance 
with law. 

r.K. Order set aside. 
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Beaumont C. J. and Sen J. 

Vishnu Janardan Salvelcar 
v. 

c Mahadev Keshav Kshirsaoar d another. 

S. A. No. 131 of 1940, Decided on 17th July 1941. 

(a) Limitation Act (1908), Art. 144 — Decree 
declaring trespasser's possession as wrongful 
does not affect his quality of possession. 

When a trespasser is in possession, and the Court 
makes a declaration showing that his possession is 
wrongful, that does not aflect the quality of his 
possession, but merely advertises the fact that it is 
adverse : ("20) 7 A I R 1920 Rom 61 and ('21) 8 
AIR 1921 Bom 470, Held no longer good laxo; (’23) 
10 A I R 1923 P C 175 and ('39) 26 AIR1939 Bom 
•261, Foil. [P 45c] 

(b) Civil P. C. (1908), Ss. 11 and 47—Suit in 
1924 by co-tenant for share of income — No 
ouster claimed or decided — Claim decreed— 
Subsequent suit by son of such co-tenant for 
partition of same property held not barred by 

d S. 11 or S. 47 — Suit held also not barred by 
limitation. 

In order that possession of onetenant-in-comnion 
may be held to be adverse to his co-tenant it must 
be shown that the co-tenant has beeu ousted. Prima 
facie the possession of one tenaut-in-coinmon or 
joint tenant is the possession of all and is not to be 
regarded as adverse to other tenants-in-connnon or 
ioint tenants in the absence of evidence of ouster. 

[P 45/ ,<;) 

In 1924 one co-tenant J sued the other G alleging 
that the latter had been in sole possession. J claimed 
an account of rents and profits of two Survey 
Numbers. J however did not claim that he had 
been ousted nor asked for mesne profits prior to suit. 
There was also no finding in that suit that J was 
ousted. There was also no evidence that subsequent 
to the suit J or his sons were ousted. A decree was 
passed in favour of J for half share of income for 


y ears and mesne profits subsequent to suit. In 
1937, the sons of J sued heirs of G for partition of 6 
those very fields : 

Held that the parties were tenants-in-common and 
the claim of J’ssons was not barred by limitation, in 
the absence of any evidence that J or his sons were 
ousted from the property : [P 45Ji] 

Held further that the case was not barred by 
res judicata or by S. 47, Civil P. C. Whether the 
decree of 1924 be regarded as a declaratory decree or 
as the final decree of the Court, there was nothing 
for the parties to do in execution and S. 47 did not 
apply. If the decree of 1924 was a final decreedecid- 
ing the rights between the parties, and if the only 
difficulty was that the collector had not performed 
his duties, there was nothing to prevent him from 
performing his duties now; and if it was a declaratory 
decree, it was not a decree finally decided within 
S. 11, and that section was not a bar to the filing 
of a fresh suit : 37 Bom 307 and (’39) 26 AIR 1939 / 
Bom 454, Rel. on. [P 466, c] 

K. N. Dluirap — for Appellant. 

P. V. Kane — for Respondents. 

Beaumont C. J. — This is a second appeal 
from a decision of the Assistant Judge at 
Satara. The suit was filed on 22 nd February 
1937, and the plaintiff asked for possession 
of half Survey No. 22 by partition. The trial 
Court decreed the plaintiff’s claim, but in 
appeal the learned Assistant Judge held that 
the plaintiff’s suit was barred by limitation. 
The property originally belonged to one 
Balkrishna Umbrani, who died, leaving as 
his heirs two daughters, Gaya and Durga. 
Durga married one Janardhan and died in 
1914 ; and Janardhan was her heir, through 
whom plaintiff claims. The defendants claim 
under Gaya. In 1924 by Suit No. 184 Janar¬ 
dhan as the heir of Durga sued Gaya for 
partition of the suit survey number and an¬ 
other survey number, which I need not deal 
with, and a decree was made on 16th October 
1924, for partition of Survey No. 22. That 
decree being more than 12 years before the 
filing of the present suit in February 1937, 
various points arise. 

The first point relates to limitation, and 
it is suggested that on the authority of the 
decision of this Court in 44 Bom 934 , 1 which h 
was followed in 23 Bom L R 801 * even though 
at the date of the decree in 1924, Gaya may 
have been wrongfully in possession of the 
whole property, the effect of the decree was 
to break her possession so far as it was ad¬ 
verse to the plaintiff, and that that break 
continued, at any rate, beyond February 1925 
In 44 Bom 934* Sir Norman Macleod doe3 
appear to have held that, where a purchaser 
is in possession of property, and a decree is 
passed showin g that his possession iswrong; 

1 poo) 7 A I R 1920 Bom 61 : 58 I C 96 : 44 Bom 
*934-22*Bom LR 916, Mir Akbaraliv. Abdul Aziz. 

2 1*21) 8 AIR 1921 Bom 470 :611 C 414 : 45 Bom 
943:23 Bom L R 301, Rukbmabai v. Ramchandra. 
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a fill, the trespasser will be so impressed with 
the sanctity of the Court’s order that he will 
cease to hold adversely to the true owner, 
and if he continues in possession, ho will do 
so, presumably, as a sort of trustee for the 
true owner, but that after a time he may 
recover his courage, and his possession may 
again become adverse. The actual words in 
which this singular doctrine is propounded 
are (p. 919) : 

But wo cannot presume since the decree was 
passed by the High Court on 7th July 1896 that 
the plaintiffs in this suit determined at once to 
hold adversely to the successful party, and in effect 
in contempt of the decree of the High Court. It is 
quite possible after the decree had been passed, and 
& after the successful party was so remiss in seeking 
to execute it, the plaintiffs might have gathered 
fresh courage, and might have, after a certain 
period had elapsed from the date of the decree, 
determined to set up again a title in themselves 
against the successful party in that suit. 

The doctrine seems to be based rather on 
psychological than on legal grounds, and at 
once introduces into the law of limitation an 
element of uncertainty as to how long the 
trespasser will remain in a state of nerves. 
That would, presumably, depend on the 
measure of respect which he entertains for 
the decree; and perhaps the period might be 
longer in the case of a decree of a High 
c Court than in the case of a decree of a sub¬ 


ordinate Court. The doctrine finds no support 
in the Limitation Act, and it has recently 
been held by a bench of this Court in 41 Bom 
L R 497 s that the doctrine is no longer good 
law, having regard to the decision of the 
Privy Council in 25 Bom L R 1275, 4 where 
their Lordships observe that when a tres¬ 
passer is in possession, and the Court makes 
a declaration showing that his possession is 
wrongful, that does not affect the quality of 
his possession, but merely advertises the 
fact that it is adverse. I would say that I 
quite agree with the view expressed by this 
•d Court in 41 Bom L R 497, 3 that the effect of 
that decision of the Privy Council is to show 
that the doctrine enunciated in 44 Bom 934, 1 
followed in 23 Bom L R SOI, 3 is no longer 
good law, though on any view of the facts, 
the question does not really arise in this case! 

Now, Gaya and Janardhan as the heir 
of Dnrga were tenants-in-common, being 
]oint heirs of the father, and in 1919 they 
filed a suit against a third party claiming as 
joint owners. It doeB not, I think, matter 

-3. (’89) 28 A I R 1089 Bom 201;:-16310 482 : 41 
nirt 4 1 9 J^ Bhogi!al v> 

* 0 176: 74 1 0 492: 46 Mad 

26 B ™ L * 1275 < p 


whether they were joint tenants or tenants- c 
in-common, but the passage in Mulla’s Hindu 
Law, 9th Edn., at p. 23, s. 31, suggests that 
they were tenants-in-common. In the suit 
of 1924 Janardhan alleged that Gaya had 
been in sole possession of the property for 
the last three years, because he had been 
absent on Government service, and he claim¬ 
ed an account of the rents and profits for 
those three years. Whether one tenant-in¬ 
common is entitled to an account against 
another tenant-in-common in the absence of 
ouster, may be doubtful. But, at any rate, 
the learned Judge in that suit did pass a 
decree in favour of the plaintiff for a half 
share of the income of the property during ^ 
the three years before the suit and for mesne 
profits from the date of the suit till delivery 
of possession. But it is to be noticed that in 
that suit the plaintiff did not claim that he 
had been ousted, and did not ask for mesne 
profits prior to the suit. All that he claimed 
was that his co-tenant had been receiving 
the rents and profits and had not paid his 
share to him, and on that basis, rightly or 
wrongly, he was held entitled to a share. 
But in order that the possession of one 
tenant-in-common may be held to be adverse 
to his co-tenant, it must be shown that the 
co-tenant has been ousted. Prima facie, tho 9 
possession of one tenant-in-common or joint 
tenant is the possession of all, and is not to 
be regarded as adverse to other tenants-in- 
common or joint tenants in the absence of 
evidence of ouster. And in this case it seems 
to me that in the suit of 1924 there was no 
claim, and no finding, that Janardhan had 
been ousted, and there is no evidence that 
Jannardhan, and after his death the plaintiff 
as his son, had ever been ousted. The learn¬ 
ed Assistant Judge says : 

In view of the faot that in suit No. 184 of 1924 
the respondent's title to tho suit property was 
denied, and taking into consideration that forthree 
years beforo the suit and for more than twelve h 
years after the suit the respondent was not in 
possession or enjoyment of the suit property, it is 
obvious that the respondent’s claim is barred by 
limitation. 

But in view of the fact that the parties 
were tenants-in-common, it seems to me 
that it is not obvious that the respondent’s 
claim was barred by limitation, and, in the 
absence of any evidence that the respondent 
was ousted from the property, it is not, in 
my opinion, right to hold that the plaintiffs 
title is barred by limitation. Then it is said 
that the case is barred by res judicata or by 
S. 47, Civil P. C. Both those grounds of attaok 
against the suit depend on the nature of the 
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a decree passed in 1924. If it was a decree 
determining a right to partition, which could 
have been executed, then, no doubt, the case 
would fall under s. 47. But in 14 Bom L R 
119$, 6 a preliminary decree directing that the 
plaintiff was entitled to partition was held 
to be a merely declaratory decree which, if 
not subsequently enforced, would not debar 
the plaintiff from filing a fresh suit, and that 
S. 47 would not apply to such a case. The 
property in this case was, I gather, property 
which paid revenue to Government, and, if 
so, as held by this Court in 41 Bom L R 921, 6 
the Court had made the only order, which it 
was competent to make, in directing that 
the plaintiff was entitled to partition, and 
the matter then rested with the Collector to 
effect partition. Whether the decree of 1924 
be regarded as a declaratory decree, or as 
the final decree of the Court, there was 
nothing for the parties to do in execution, 
and s. 47 does not apply. So far as res judi¬ 
cata is concerned, there is really no substance 
in the point, because if the decree of 1924 
was a final decree deciding the rights between 
the parties, and if the only difficulty was 
that the Collector had not performed his 
duties, there is nothing to prevent him from 
performing his duties now; and if it was a 

c declaratory decree, it was not a decree finally 
decided within S. 11, and that section is not 
a bar to the filing of a fresh suit. I think, 
therefore, the learned Assistant Judge was 
wrong in saying that the plaintiff’s suit was 
barred by limitation, but right in holding 
that it was not otherwise barred. The appeal, 
therefore, must be allowed with costs here 
and in the lower Courts, and the plaintiff’s 
suit decreed. 

Sen J.— I agree. 

r.K. Appeal allowed . 

5. (’13) 37 Bom 307 : : 17 I C 955 : 14 Bom L R 
119b, Jagu Babaji v. Balu Laxman. 

d 6. (’39) 26 AIR 1939 Bom 454 : 186 I C 119 : 41 
Bom L R 921, Jacinto v. Fernandez. 
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Kania J. 

Muir a] Virji — Plaintiff 

v. 

Nainmal Pratapmal and others — 

Defendants. 

Suit No. 620 of 1941, Decided on 15th July 1941. 

(a) Mortgage — Power of sale — Mortgage 
becoming payable—Before suing for injunction 
restraining mortgagee, mortgagor must ask for 
redemption also. 

A mortgagor must file a suit for redemption and 
offer to pay the mortgage debt after the due date 


A. I. R. 

has expired if he wants any relief against the mort¬ 
gagees who are acting under the mortgage deed, e 
e.g., a relief of injunction restraining the mortgagee 
from exercising the powers of sale : 2 Bom 252- 
( 21) 8 A I R 1921 Bom 421 and (’41) 28 AIR 1941 
Bom 339, Disting. [P 486,c] 

(b) Injunction — Relief of, is discretionary_ 

Plaintiff admitting breach on his part—Injunc¬ 
tion restraining defendant from enforcing con¬ 
tract should not be granted — Particularly so, 
when parties have stipulated damages. 

The relief by way of injunction is always discre¬ 
tionary and the Court will be slow to grant such a 
relief to a party who admits that he has committed 
a breach of the contract and at the same time wants 
to prevent the opposite party from enforcing his 
rights under the contract, particularly so when the 
parties have stipulated that in the event of an im¬ 
proper, irregular or unnecessary exercise of the / 
power of sale under the (mortgage) contract, the 
remedy of the aggrieved party was to be only in 
damages. [P 47 h\ P 48a] 

(c) Transfer of Property Act (1882), S. 69 — 
Power of sale — Clause to buy in—Interpreta¬ 
tion of — Mortgagee cannot buy property for 
himself — He can only take property out of 
auction. 

The expression 'power of sale' is a well-known 
expression in conveyancing. The words 'power of 
sale’ used in sub-s. (c) of S. 69 refer to a clause to 
be expressly included in the mortgage. They must 
be understood therefore to mean what is ordinarily 
known and understood in conveyancing by that ex¬ 
pression. The words 'power of sale 1 are not defined 
anywhere in the Act. It is a technical expression 
and it would not be improper for the Court to find g 
out its meaning as judicially interpreted. A power 
of sale must include all steps which are necessary 
to be taken in that connexion. In order to make 
the power bad, words must be pointed out in S. 69 
which render the whole power invalid according to 
law. [P 48h; P 49a,6,c] 

Where the party contends that a clause of power 
of sale restricts in any way the power of the parties 
to enter into a contract, the burden is on him to 
show that the words of S. 69 prevent an agreement 
between the parties as embodied in the document. 

A power to sell necessarily includes a power to post¬ 
pone the sale. It is a power to sell either now or at 
a later date. The power to buy in, or rescind or 
vary any contract for sale is not bad as being 
against the words of S. 69. The expression buy in 
in the power of sale is not intended to give the 
mortgagee that right. The expression 'buy in is ft 
used so that in effect the party at whose instance 
the auction is held takes the property out of the 
auction. The clause relating to the power of sale 
does not give the mortgagee a right to buy the pro¬ 
perty for himself. [P 49d,/,gJ 

AT. C. Setalvad , Advocate General and M. M. 

Desax — for Plaintiff. 

Sir Jamshedji Kaxxga and M. L. Maneksha - 

for Defendants. 

Judgment.—This is a suit by a mortgagor 
against his mortgagees to prevent them from 
exercising their power of sale. Although in 
the plaint several averments are made m 
respect of the sale intended to be held on 8th 
May 1941, the relief asked for is not in respect 
of that particular sale. The plaintiff con. 
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a tends that the power of sale contained in the 
mortgage deed is invalid and inoperative and 
it should be declared that the defendants are 
not entitled to exercise the same. These two 
prayers are followed by a prayer for injunc¬ 
tion. No other relief is sought in the suit. 
The mortgage was executed by the plaintiff 
on 18th April 1940, and the due date was 18th 
July 1940. From the pleadings it is clear that 
the due date has expired and the mortgagor 
(plaintiff) has failed to pay the mortgage 
debt. There has been no offer to redeem the 
mortgage. 

The first contention raised on behalf of 
the defendants is that the suit as framed is 
b not maintainable. It was argued that a mort¬ 
gagor must file a suit for redemption and 
offer to pay the mortgage debt after the due 
date has expired if he wants any relief against 
the mortgagees who are acting under the 
mortgage deed. The plaintiff relied on three 
cases, 2 Bom 252, 1 23 Bom L R 1241 s and 43 
Bom l R 553. 8 The Advocate General for the 
plaintiff strongly relied on the last case where 
it was observed that a mortgagor can ask for 
an injunction in the event of the mortgagee 
attempting to exercise his power of sale im¬ 
properly or irregularly. In the first case 1 the 
suit was filed for redemption and the Court 

c held that even after such a suit was filed the 
mortgagee could exercise the power of sale 
contained in the mortgage deed and cannot 
be restrained from exercising his power of 
sale merely because of the redemption suit. 
Pinhoy J. in the course of his judgment, 
observed (p. 256 ) : 

The mortgagor is entitled to have the sale of the 
property suspended only if he can shew either that 

iff P®* 4 . , ofI , the mortgage lien, or that he has 
made a legal tender of the amount dne which has 
been refused, 

In 23 Bom L R 1241 s the due date had not 
arrived and the mortgagee had threatened 
to^seU the property although the mortgage 

d J* 4 ^ n °; become due. That is clearly a 
different set of facts from what is found 
here. In 43 Bom L R 553.» B. J. Wadia J. in 

(p^557) e ; ° f hlfl iadgment 6x P re33] y stated 

right b t fore me ‘° 8h0 * that if the 

he ^ , aot “oroed to the mortgagor 

“ ot br ‘ D 8 a suit for an injunotionra. 
a wrongful sale, but that his only rmSk 
was either to pay or tender the moneys and allow 

to dSSVL,*' ” ld '" a “““ 

252 ’ JagiiT3n Nttnabhai Shridhar 

( 21) 8 A IR 1921 Bom 421 • 04 I 0 • oa 

Bom L R1241, Jerup Tern l Co' J piSJS 4 : 3 


The facts there clearly show that the 
mortgage debt was alleged by the mortgagee e 
to be due, while it was contended by the 
mortgagor that the event on which the due 
date was accelerated either had not happen- 
ed or that the mortgagee had not exercised 
his option to call in his mortgage amount 
on the happening of such an event. It was 
therefore contended by the mortgagor that 
the mortgage debt had not become due. The 
observations in each individual judgment 
have to be read in the light of facts found 
in the case, and under the circumstances it 
does not appear to me that any of the three 
cases relied upon by the plaintiff sustains 
the contention that after the mortgage debt / 
has become due the mortgagor is entitled to 
file a suit to restrain the mortgagee from 
exercising the power of sale, without offering 
to redeem and tendering the amount. I have 
already pointed out that in this case the 
plaintiff does not suggest that the mortgage 
debt has not fallen due. The plaint admits 
that it has fallen due. The contract between 
the parties is found in the indenture of mort¬ 
gage. By that document the plaintiff had 
stipulated that he would pay the mortgage 
amount on 18th July 1940, to the mortgagees. 
The present demand on the part of the plain¬ 
tiff is to enforce his right under that contract g 
although he has committed a breach of one 
of the most important terms of the same. 
The argument of the defendants is that as 
the plaintiff has committed a breach of the 
contract he has no right to come to Court 
and seek to enforce it against the defendants. 

It is argued that relief by way of injunction 

0D 941110 Principles on which 
the Court will order specific performance, 
and in this case if the plaintiff had asked 
for specific performance of this contract the 
Court would have refused it because the plain¬ 
tiff himself had committed a breach thereof. 

The Court should similarly refuse the relief 
by way of injunction. In my opinion there h 
is considerable force in this contention. The 
relief by way of injunction is always discre. 
tionary and the Court will be alow to grant 
such a relief to a party who admits that he 
has committed a breach of the contract and 
at the same time wants to prevent the oppo¬ 
site party from enforcing his rights under 
the contract. Moreover the relief by way of 
injunction should in this case be very well 
and properly accompanied by a prayer for 
redemption. If the plaintiff chooses to refrain 
from carrying out his obligations and prays 
only for an injunction, it is difficult for the 
Court to exercise a discretion in his favour. 
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a To permit the plaintiff to do so would mean 
that the plaintiff" can persist in his breach 
and prevent the defendants from enforcing 
their rights under the contract. Moreover, 
in this case the express terms of the contract 
contained in the mortgage deed show that if 
the power of the sale was exercised impro¬ 
perly or irregularly or that the same was 
unnecessary, the remedy of the plaintiff" in 
respect of any breach of the proviso was to be 
in damages only. That is the usual clause 
in a mortgage deed and is inserted for the 
benefit of the martgagor as well as the mort¬ 
gagees. Without such a clause if an objec¬ 
tion is taken to the sale at the time of the 
b auction, the purchaser may be scared away 
and may not offer a proper price. In order, 
therefore, that the purchaser may give a 
proper value this clause is found in mort¬ 
gage deeds. By that clause it is clear that 
the parties had stipulated that in the event 
of an improper, irregular or unnecessary ex¬ 
ercise of the i>ower of sale the remedy of the 
aggrieved party was to be only in damages. 
Having regard to this clause the Court will 
be most reluctant to give an injunction to 
the mortgagor. In my opinion, the suit as 
framed is not maintainable and the mort¬ 
gagor should pray for redemption before 
c asking the Court to intervene and grant an 
injunction restraining the defendants from 
exercising their power of sale. This leaves 
the question whether the power of sale is 
wholly illegal. On the merits an interesting 
argument was advanced on behalf of the 
plaintiff. It was contended that by S. G9, 
T. P. Act, the Legislature had provided that 
in certain cases only a mortgage deed might 
contain a power of sale. Relying on the 
words of S. G9 it was argued that the powers 
of sale should be without any additions, limi- 
tations or ancillary rights. The power of 
sale in this case is in the following terms : 

.... And it is hereby agreed and declared that 
d notwithstanding anything contained in the Trustees 
and Mortgagees Powers Act, 1886, it shall be lawful 
for tho mortgagees or any person acting on their 
behalf at any time or times hereafter os well before 
as after the due date without any further consent 
on the oart of the mortgagor to sell or to concur in 
the sale of the mortgaged premises hereby mort¬ 
gaged and granted or expressed so to be or any part 
or parts thereof without the intervention of the 
Court and either together or in parcels or lots and 
either by public auction or private contract and 
either with or without any special conditions or 
stipulations relativo to title or evidence of com¬ 
mencement of title or otherwise which may be 
deemed proper by the mortgagees with power *°P° st - 
pone such sale from time to time and to buy m the 
said hereditaments and premises or any part thereof 
at any sale by public auction or to rescind or vary 
any contract for the sale thereof and to resell the 


same from time to time being not answerable or 
responsible for any loss or diminution occasioned e 
thereby and for the purposes aforesaid or any of 
them to make agreements, execute assurances, give 
effectual receipts or discharges for the purchase 
money and do all other acts and things for com¬ 
pleting the sale which the person or persons ex¬ 
ercising the power of sale shall think proper and 
the aforesaid power shall be deemed to lie a power 
to sell or in selling without intervention of the 
Court within the meaning of S. 69, T. P. Act, 1882. 

It was contended that this was not autho- 
rised by S. 69, T. P. Act, and therefore the 
power was invalid. It was argued that this 
power was one and indivisible and as it was 
bad the mortgagees had no right to sell the 
property without the intervention of Court. 

In this connexion it was pointed out that / 
the draftsman of the indenture of mortgage 
had committed the error of borrowing the 
form from English forms and precedents. It 
was argued that the law in England was 
different and, therefore, this form could not bo 
properly adopted for mortgages in India 
having regard to the provisions of the Trans¬ 
fer of Property Act. 

In my opinion this contention of the 
plaintiff is unsound. The first statute enac¬ 
ted in England incorporating the rights of 
the mortgagees was 23 and 24 Vic., c. 145 
(Lord Cranworth’s Act) of 1860 . Even before 
that in Davidson’s Conveyancing Precedents g 
of 1853 (vol. II, p. 7GO) a form of mortgage 
with a power of sale worded exactly as in 
this case is shown to be the usual form. The 
Act of i860 recognized that this power was 
commonly inserted in mortgages. This is 
made clear by the Preamble to that Act. By 
the Act it was presumed to exist. Next came 
the Conveyancing Act of 1881 (44 and 45 vie. 
c. 41). Section 19 of that Act recognized 
this as an implied power of sale in the mort¬ 
gagee. At present the Law of Property Act 
of 1925 (15 Geo. v, c. 20), S. 101, governs the 
rights of the parties in England. By 8. 101 
(1) (i) it is provided that such a power of 
sale is implied in favour of a mortgagee. 
The expression “power of sale" thus appears 
to be a well-known expression in conveyanc- 
ing. In Davidson’s Precedents printed in 1858 
the marginal note against a clause worded 
as hero is "power of sale. In India the 
same expression is known and has been 
understood in the same way so far back as 

1875 in 2 Bom l. 4 , 

On behalf of the plaintiff it was argued 

that this is an incorrect way of approaching 
the case. The English law should not be 
looked at and a refe rence to the prec edents 

4 . (*76) 2 Bom 1, PiUmbar Narayenaasv. Vanmali 
Shamji. 



1942 Mulraj Virji v. Nainmal Pratapmal (Kania J .) Bombay 49 


there is not relevant. The Court has to con- 
° sider only s. G9, T. P. Act. I concede that in 
interpreting S. 69 English statutes cannot 
govern the plain meaning of the words used 
in it. But I am unable to find anything in 
S. 69 which in any way is in conflict with or 
different from the English Act. The words 
“power of sale” are not defined anywhere 
in the Act. If it is a technical expression 
it would not be improper for the Court to 
find out its meaning as judicially inter, 
preted. 2 Bom l* was decided before 
the Transfer of Property Act of 1882 was 
enacted and can, therefore, be safely relied 
upon to construe the words "power of sale” 
& in connexion with a mortgage. The words 

used in s. 69 are " .... a mortgagee. 

shall, subject to the provisions of this section 
have power to sell” etc., and the insertion of 
a clause giving such a power when the pro¬ 
perty is situate in one of the presidency 
towns or the towns mentioned in sub-s. (c) 
is valid. It may be noted that in sub-s. (c) 
the words used are “where a 'power of sale’ 
without the intervention of the Court is ex¬ 
pressly conferred on the mortgagee.” 

The words "power of sale” used in sub-s. (c) 
refer to a clause to be expressly included in 
the mortgage. They must be understood, 
c therefore, to mean what is ordinarily known 
and understood in conveyancing by that ex- 
pression. 

The argument of the plaintiff based on 
the construction of the words used in this 
case is also unsound. A power of sale must 
include all steps which are necessary to be 
taken in that connexion. In order to make 
the power, bad words must be pointed out in 
the section which render the whole power 
invalid according to law. It should be re- 
membered that as between adults the law 
permits the greatest freedom of contract 
unless it is expressly taken away. Therefore 
d if the plaintiff contends that this particular 
clause restricts in any way the power of the 
parties to enter into a contract, the burden 
is on him to show that the words of the sec. 
tion prevent an agreement between the par- 
ties as embodied in the document. I am 
unable to find any words in S. 69 which pre¬ 
vent the parties from entering into the con. 
tract found in this mortgage deed. It was 
argued that under S. 69 a mortgagee had no 
.power to postpone the sale. I am unable to 
accept that contention. A power to sell must 
necessarily inolude a power to postpone the 
sale. It is a power to sell either now or at a 
'later date. I do not think that expression is 
against the words used in s. 69. It was con- 
1912 B/7 & 8 


tended that the power to buy in, or rescind 0 
or vary any contract for sale was bad and 
against the words of S.G9. This argument is 
based on a misapprehension. The words used 
are not “buy out” but "buy in.” No mort¬ 
gagee has a right to buy the mortgage pre¬ 
mises without an express authority from the 
Court. If he attempted to buy directly or in¬ 
directly, on proof that the transaction was 
of that nature, the Courts have always held 
that the mortgage subsisted and the transac¬ 
tion of sale was a nullity. I do not think the 
expression "buy in” has ever been intended 
to give the mortgagee that right. It should 
be realized that if at an auction sale there 
are several intending purchasers and the / 
highest bid is very inadequate, a way has to 
be found by which the property is not sold 
to the highest bidder and cause a tremend¬ 
ous loss both to the mortgagor and the mort¬ 
gagee. The expression "buy in” is therefore 
used so that in effect the party at whose in¬ 
stance the auction is held takes the property 
out of the auction. The only way in which 
the auction can be closed is by such an offer 
being given and the property not being 
knocked down to an outsider. The expres- 
sions used after the words " buy in ” make 
this position very clear. The mortgagee is 
given a right to buy in or to rescind, i.e., to g 
set aside the contract of buying or vary any 
contract for sale and to resell the same. 
Therefore when an auction sale is found not 
to result in realizing the proper value, the 
mortgagee may either postpone the sale, or 
if he finds that he is unable to do so because 
the auction sale had started, he has to resort 
to the second way to prevent the property 
being knocked down at an undervalue and 
to resell the same. I do not think, on a true 
interpretation, the clause relating to the 
power of sale gives the mortgagees a right to 
buy the property for themselves. Unless that 
construction is put on this clause, there is 
nothing to violate the words “power to sell” * 
used in s. 69. In my opinion, therefore, this 
clause does not violate s. 69 in any manner 
and the power is valid. 

It was argued that if a portion of the 
power is bad the whole power is bad because 
it is one and indivisible. Having regard to 
the view which I have taken, I do not think 
it necessary to discuss this aspect of the case. 
My findings on the issues are: No. 1 in the 
negative; No. 2 the power is valid; No. 3 in 
the affirmative and no. 4 in the negative. 
The suit is, therefore, dismissed with costa. 
The interim injunction granted on 8th May 
1941 is dissolved. Costs to include costs re- 
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a served. The mortgage deed provides that if 
the mortgagees’ right have to be defended 
in any maimer the mortgagees will be en¬ 
titled to claim their costs when taxed as be¬ 
tween attorney and client. Ordinarily I am 
reluctant to award costs taxed otherwise 
than between party and party, but in the 
present case the mortgagor himself has chal¬ 
lenged the mortgagees’ title and has attack, 
ed the right found in the contract. I therefore 
award the defendants costs against the plain, 
tiff when taxed as between attorney and 
client. 

R.K. Order accordingly . 
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Beaumont C. J. and Kania J. 

In re P. E. Poison. 

Income-tax Reference No. 4 of 1941, Decided on 
1st October 1941, made by Commissioner of In¬ 
come-tax, Bombay Presidency, Sind and Baluchis¬ 
tan. 

• Income-tax Act (1922, as amended in 1939), 
Ss. 25 (3), 26 (2)— “Discontinued’* in S. 25 (3) 
covers discontinuance either by cessation or by 
disposal. 

As the whole scheme of assessment or charging 
business as an entity has been changed under the 
Act as amended in 1939, and S. 26 (2) has been 
brought in line with the general scheme of the Act 
c that it is the individual who has to be charged and 
not an abstract thing like business or profession, 
the word 'discontinued* in S. 25 (3) covers discon, 
tinuance either by cessation or by disposal. There¬ 
fore, a person who has assigned bi9 business is 
entitled to the benefit of S. 25 (3). [P 51(7; P 53a,6) 

Sir Jamshcdji Kang a and J. R. Vxmadalal — 

for Assessee. 

M. C. Setalvad, Advocate General and G. N. 

Joshi — for Commissioner. 

Beaumont C. J. — This is a reference 
made by the Commissioner of Income-tax 
under S. GG (2), Income-tax Act, 1922, raising 
questions arising under S. 25 of the Act, as 
amended in 1939. The material facts are that 
the assessee, Mr. Poison, was carrying on a 
d business under the name of Poison Mfg. Co., 
which dealt in coffee, butter, flour and casein 
which business bad been in existence whilst 
the Income-tax Act of 1918 was in force. On 
1 st January 1939, Mr. Poison assigned his 
business to a limited company, and the Am¬ 
ended Income-tax Act came into operation 
on 1 st April 1939. Mr. Poison had paid in- 
come-tax in respect of his business under the 
Act of 1918, and under that Act income-tax 
was assessed in respect of the year of assess¬ 
ment, and not in respect of the previous 
year. Under the Act of 1922 income-tax was 
assessed in respect of the previous year s in¬ 
come, and, therefore, it followed that for the 


income of the year 1921 income-tax was paid 
twice—once under the Act of 191S in respect 6 
of the year 1921, and once under the Act of 
1922 in respect of the year 1922. So that, 
eventually it would happen, unless some re¬ 
lief was given, that tax would be payable for 
one year more than the life of the business. 

In order to remove that hardship S.25 (3) Qf 
the Act of 1922 provided that where any 
business, profession or vocation on which tax 
was at any time charged under the provi¬ 
sions of the Income-tax Act, 1918, was dis¬ 
continued, relief was given. It will be noticed 
that that sub-section seems to treat business, 
profession or vocation as if it was a sort of 
legal entity. It speaks of a business, profes. / 
sion or vocation on which tax was charged. 
Tax, of course, is not charged on a business; 
tax is charged on the owner in respect of the 
business. It is not disputed in this case that 
Mr. Poison was charged in respect of his 
business under the Act of 1918, and that such 
business was the same business as the busi¬ 
ness assigned on 1st January 1939, though 
I apprehend that in point of fact the busi¬ 
ness, as it existed in 1939, was not identical 
with the business as it existed in 1918. 

Then under the Act of 1922, S. 2G (2) dealt 
with the case of assignment of a business, 
and provided that where, at the time of 9 
making an assessment under S. 23, it was 
found that the person carrying on any busi¬ 
ness, profession or vocation had been suc¬ 
ceeded in such capacity by another person, 
the assessment should be made on such per- 
sonsucceeding as if he had been carrying on 
the business, profession or vocation through, 
out the previous year, and as if he had re- 
ceived the whole of the profits for that year. 
So that there again the business is taxed as 
if it was an entity, and the tax is charged 
against the owner of the business at the time 
of the assessment, although he may not have 
been the owner of the business during the h 


counting year. 

Under the old Act, reading those two sec- 
ons together, it was held that the word 
liscontinued” in S. 25 (3) referred to dis- 
mtinuance by cessation, and not to discori- 
nuance by disposal of the business to 
imebody else. That was so held in 50 Bom 
.» The Advocate General has referred us 
so to an English case in (1914) 7 T C 229 3 
here Scrutton J., as he then was, said that 


C26) 13 A.I.R. 1926 Bom. 129 : 92 I. C. 517 : 
Bom 87 : 27 Bom. L. R. 1471. Commissioner 
Income-tax, Bombay v. Sanjann. . 

(1914) 7 T. C. 229, Sir H. H. Bartlett v. The 
mmissioner of Inland Revenue. 
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a business, which was disposed of, and 
carried on by the successors, is not discon¬ 
tinued. I am not sure that the matter is 
quite so simple as Scrutton J. seemed to 
think, because there may be cases in which 
a business is disposed of in such a way that 
it would be difficult to suggest that the same 
business was carried on by the successor. 
For instance, a business on a small scale 
may be sold to the owner of a big concern, 
and amalgamated with the big concern. In 
such a case the business assigned may not 
altogether cease to exist, but is difficult to 
identify under its new guise, and, in my 
view, can fairly be said to have been dis. 
& continued. In point of fact, a business carried 
on by one man is never quite the same as a 
business carried on by another man; for one 
thing, the credit of the owner is different, 
and that may affect methods of business. 


Under the amended Act, the scheme as to 
succession was altered, and s. 26 (- 2 ) provides 
that where there has been a succession to 
business, then the predecessor and the suc¬ 
cessor are each to be assessed in respect of 
his actual share of the income, profits and. 
gains of the previous year. So that there you 
cease to treat the business as a single unit, 
and split up the tax between the owners for 
e the time being of the business. That altera¬ 


tion in the law required a change to be marl 
in s. 25 becauso relief had to be given to tb 
predecessor of the business in respect of tb 
double tax with which S. 25 deals. That wn 
dealt with by the addition of a new sul 
section, sub-s. (4), to s. 25, whicli provide 
that where the person who was at the com 
mencement of the Income-tax (Amendmenl 
Act, 1939, carrying on any business, professio 
or vocation on which tax was at any tim 
charged under the provisions of the Income 
tax Act, 1918, is succeeded in such capacit 
by another person, then he is given relie: 
d Now, sub-e. U) of s. 25 does not apply here 
becauso at the time when the amended Ac 
came into operation, namely 1st April 193$ 
Mr. Poison was not carrying on his business 
the assignment having been made on is 

f S j° Cannot 8 et relief unde 
S. 25 U). and the question is whether ho cai 
get relief under sub-s. (8) of the amende, 
S. 25. That sub-section provides ! 

JUT!: “ ny ^ U3iae>Sl P rofes *ion or vocation o, 
which tax wos at any time charged nndcr tho pro 

visions o( the Income-tax Act, 1918, is discontinued 
then unless there has been a succession by virtu 
of whioh the provisions of sub-s. (4) have beei 

no ta, shall be payable in res 
inoo , raB ; P roflts and gains of the peria 
between the end of the previous year and th«Hiati 




of such discontinuance, and the asscssec may further 
claim that the income, profits and gains of the e 
previous year shall be deemed to have been the 
income, profits and gains of the said period.. . 

The sub-section seems to me to be very 
clumsily worded, and there is difficulty in 
this case, because, in point of fact, there is no 
period between the discontinuance of the 
the old business and the end of the previous 
year. The previous year ended on 3lst De¬ 
cember 1933 and that is the date when the 
old business was sold to the company. So 
that taking the sub-section literally, and as¬ 
suming its application to this case, it pro¬ 
vides that no tux shall be payable for this 
non-existing period between end of the pre¬ 
vious year and the date of discontinuance, / 
and the assessee may further claim that the 
income of the previous year, that is the 
whole year 193S, shall be deemed to be the 
income of the said period. I suppose that if 
tho income of 193S is to be deemed to be the 
income of a period which does not exist, and 
in respect of which no tax is to be charged.it 
is correct to say that the assessee is not 
liable for any tax, and that point has not 
been disputed by tho Commissioner of In¬ 
come-tax. His contention is that under tho 
new Act, as under the old, “discontinued” 
refers only to discontinuance by cessation, 
that tho business of the assessee was not dis- g 
continued by tho assignment, and that con¬ 
sequently the assessee is not entitled to 
relief under section 25 (3). 

As I have already indicated, I think tho 
word “discontinued” by itself, and if not 
controlled by the context, as it was under 
the Act of 1922, would cover a discontinuance 
by disposal. Having regard particularly to 
tho fact that S. 26(2) as amended imposes tax, 
not in respect of a continuing business, but 
upon the owners of tho business for the time 
being, I think that the word “discontinued” 
in tho new Act covers discontinuance either 
by cessation or by disposal. I was at first ft 
disposed to think that the words which fol¬ 
lowed “discontinued” in the amended Act 
namely, “unless there has been a succession 
by virtue of which the provisions of sub-s.( 4 > 
have been rendered applicable,” showed con¬ 
clusively that "discontinued” in the amended 
Act was recognized as covering a succession 
to which sub-s. (4) might apply. But it is, I 
think correct to say, as the learned Advo¬ 
cate General does, that tho exception might 
cover a case, very unlikely to occur but nt 
-the same time possible, in which there had 
-been a succession to which sub-s.( 4 ) applied, 
and subsequently there was cessation of buai. 
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ness within the year of assessment. For 
a example, suppose the assignment of the busi¬ 
ness here had taken place on 1st May, in¬ 
stead of 1st January, and the business had 
been brought to an erd on, say, 1st August, 
in that case undoubtedly the exception would 
apply. At the same time it is unlikely that 
a business, acquired during a year, would be 
brought to an end during the same year, and 
I think the reference to a succession under 
S. 25 ( 4 ) indicates that relief is to be given 
under sub-s. ( 3 ) if the case does not fall 
under sub-s. ( 4 ) and assists the extended 
meaning which I am disposed to give to the 
word “discontinued” under the amended Act. 
b In my opinion, therefore, the questions 
raised by the Income-tax Commissioner: ( 1 ) 
whether on the facts of the case the assessee 
is entitled to the benefit of S. 25(3), Income- 
tax Act; and (2) whether in view of the pro- 
visions of the said s.25 (3) no tax is payable 
by the assessee in respect of his income from 
business of Poison Mfg. Co. for the calendar 
year 193S liable to assessment in respect of 
the financial year 1939-40, must both be an¬ 
swered in the affirmative. Commissioner to 
pay costs. 

Kania J. — I agree that the questions 
should be answered as suggested in the judg- 
c ment just delivered. The question for con¬ 
sideration rests on the construction of S.25 
(3) and S. 26 (2) as found in the Act before 
the amendment of 1939 and as those sub¬ 
sections exist now. It appears that before the 
amendment of 1939 the wording of S.25 (3) 
read with S.26 (2) made out a scheme where 
business was considered an entity existing 
throughout the year of assessment. It made 
no difference if the business was owned by 
different persons in the course of the year. 
The liability to tax was as if of the business, 
and to be satisfied by the person who was 
the owner of it at the moment of assessment, 
that is at the conclusion of the assessment 
d year. When the Act was amended in 1939, a 
vital change was made by the amendment 
made in S.26 ( 2 ). By that amendment the 
aspect of the business being charged was 
abandoned, and it was provided that each 
person should be assessed in respect of his 
actual share of the income, profits and gains 
of the previous year. Therefore, in making 
the assessment the revenue authorities bad 
not to ascertain what was the profit or in¬ 
come of the business as an entity', but im¬ 
mediately their attention was drawn to the 
fact that there was a change in the owner¬ 
ship, the process was to ascertain what par¬ 
ticular income the individual for the time 


being earned out of that business. This aspect 
of the section is very material, because the 6 
words used in S. 25 (3) are peculiar. They 
open with words which indicate that it was 
the business which was charged. Now, the 
discontinuance may be of a business, or the 
term may be applicable to an assessee dis¬ 
continuing his business. When a business is 
transferred, in certain aspects it may be con- 
ceived that although the ownership had 
changed hands, the business as such con¬ 
tinues. In no event, however, when the word 
is taken as relating to the assessee, it can be 
properly stated that the business has con¬ 
tinued. So far as the assessee is concerned, 
it has certainly come to an end, although the / 
business as an entity may, as I have pointed 
out, in certain cases, continue. If S. 26(2) 
has to be read now as authorizing assessment 
of individuals in respect of a particular share 
of income or profit earned by the particular 
party in business, the aspect of assessing a 
business is gone and S. 25 (3) has now to be 
read in that light. 

Section 25 (3), as has been pointed out, 
was inserted to grant relief to avoid a double 
taxation. If the construction now urged on 
behalf of the Commissioner is adopted, it 
will mean that while the assessee cannot get 
the benefit of S. 25 (3), because, according to g 
the Commissioner’s contention, the business 
continues, the transferee also will not get the 
benefit of it. The learned Advocate General 
has contended that the words “has been a 
succession” in the exception inserted by the 
amendment indicate that there should be a 
succession before discontinuance. I do not 
suggest that that construction is wrong. But 
the further illustration which he gave, in my 
opinion, is not appropriate at all. It was 
suggested that if the business was transferred 
on 1st May 1939, and then discontinued in 
September 1939, under S.25 (4) tbe last owner 
would come under that sub-section and claim h 
the relief provided by reason of the discon¬ 
tinuance of the business. That overlooks the 
fact that he has not been assessed at all in 
respect of tbe business. This will be more 
clear by taking the date of transfer in Decem¬ 
ber 1939, and of discontinuance in July 1940. 
The assessment will be under s. 26 ( 2 ), and 
for the profits which he actually received 
during the period between 1st December and 
3lst March. He cannot contend that the 
business as an entity exists or has been dis¬ 
continued, because he will be met by the 
wording of S.26 ( 2 ), which does not deal with 
the business being charged as an entity at 
all. I therefore think that the illustration 
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given by the learned Advocate General is in- 
° appropriate. Having considered the matter 
from different aspects, it appears to me that 
if there is a case of doubt, and S. 25 (3) hav¬ 
ing been clearly inserted in the Act to grant 
a relief, if the Legislature wanted to prevent 
that relief being given in certain exceptional 
circumstances, it was their duty to provide 
so in clear words. 

In my opinion, as the whole scheme of 
assessment or charging business as an entity 
has been changed, and S.2G (2) has been 
brought in line with the general scheme of 
the Act that it is the individual who has to 
be charged and not an abstract thing like 
b business or profession, the word “disconti¬ 
nuance” is wide enough to include the con¬ 
tingency of a transfer under the amended 
Act as it exists now. The answers to both 
questions should therefore be in the affirma¬ 
tive. 

k.s./r.K. Questions answered. 
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Kania J. 

In re Bai Motibai — Applicant 

in 

c Central Bank of India Ltd—Plaintiffs 

v. 

Prabhakar Anandrao Dabholkar and 

others — Defendants, 

Application in Suit No. 352 of 1935, Deoided on 
3rd September 1941. 


Civil P. C. (1908), O. 21, Rr. 52 and 54—Pro¬ 
perty immovable—Receiver appointed by Court 
in custody—Procedure for attaching such pro¬ 
perty explained. 


Order 21, It. 52 is only a mode of attachment 
property in the custody of the Court. It docs n 
deal with the leave necessary to be obtained for pi 
ceedmg under 0. 21, R. 52. The rule is applicat 
even when the property is immovable property. T1 
words interest or dividend becoming payable ther 
aro placed not to limit the general meaning 

rJ '7$ n Pr T rty ” in 52: <' 83 ) 20 A.I.B. 191 
Cal. 417, Luting. [p 53h . p M( 

The words used in R. 62 are not permissive fa< 
to B nS P V <lt V . 0 . t0 l the i^gment.creditor. He h; 

rS l0r at *f bl u 8 thc P ro Perty in the hands 
the receiver, and while making the application 1 

may put before the Court sufficient grounds to pr 

making the erdinary ord 

by L ru,e or Umi t‘ho operation of sue 

fW i? Dam ^ pr0perty or a na med period. T1 
Court has jurisdiction at the time of considering t 

judgment-creditor's application and makinean ord, 

B. 52 to vary the terms and direotS 

ih« fn^° lta f®;. 0rder 21 > R - 62 not perm 
the judgment-creditor to proceed under 0 21 R f 

merely after he obtains leave to proSd to exS'u 

the decree on the ground that the property is ; 

poaaession of a Court officer. * [P & ; 


C. K. Daphtary — for Applicant. # 

Sir Jamshcdji Kanga — for Plaintiffs. 

Order. —The applicant, as the Committee 
of a lunatic, filed Suit NO. 1S96 of 1933 and 
on llth July 1934, obtained a decree for 
Rs. 18,000 against the defendant-mortgagors 
in his suit. That decree was payable by in¬ 
stalments. In 1940 an application was made 
for execution, i. e. to sell the defendants’ 
right, title and interest, inter alia, in the 
property at Chowpatty. A notice under o. 21 , 

R. 22, was then issued and made absolute. 
On 25th July 1940, ap application under o. 21, 

R. 54, was made and on 2nd August 1940, the 
attachment was levied. On 24th March 1941, 
a warrant of sale was issued under O. 21, t 
R. 64, and on 18th July 1941, claims were 
invited. Notice of that was published on 30th 
July 1941. It appears that this suit was filed 
by the bank as mortgagees against the defen¬ 
dants to realise their mortgage claim. On 
19th February 1936, a preliminary mortgage 
decree was passed and Mr. Captain was ap¬ 
pointed receiver. On 29th September 1938, 
tbe decree absolute was passed and Mr. 
Captain's appointment as receiver was con¬ 
firmed. He was also given power to sell tbe 
property. It is alleged by the applicant that 
she was ignorant of all these proceedings 
and had taken steps to execute the decree in g 
ignorance of the fact that Mr. Captain was 
appointed a receiver in the mortgage suit. 
This summons is taken out by the applicant 
to obtain from the Court leave to continue 
the attachment proceedings with regard to 
the Chowpatty property in execution of her 
decree and to proceed with the sale there¬ 
of, or, in the alternative, that leave may 
be granted to the applicant to ignore the 
receivership of the said property. 

Mr. Daphtary first argued that leave of 
the Court was necessary because the property 
was in possession of the Court by reason of 
the appointment of the receiver, and the 
Court would object to its possession being h 
disturbed. No express provision of law is 
found in that connexion, but this is based on 
the fundamental principles of law. He argued 
that o. 21, R. 52, was only a mode of attach, 
ment of property in the custody of the Court. 

It did not deal with the leave necessary to 
be obtained for proceeding under o. 21, R. 52. 
ibat argument is correct. He further con- 
tended that o. 21, r. 52, was applicable only 
when the property was not immovable pro¬ 
perty. His contention is that when the 
property was immovable the procedure pres¬ 
cribed by 0.21, R. 54, may bo adopted without 
proceeding under 0. 21, R. 52. I do not accept 
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a that contention. The words used in R. 51 
are similar to the words used in Rr. 4C and 17 
and there appears no reason why the words 
in R. 5*2 should be limited so as to exclude 
immovahle property. The only argument 
advanced in support of that contention is 
that the words are followed by “interest or 
dividend lecoming payable thereon.” I do 
not think these words are placed to limit 
the general meaning of the word “property” 
in R. 52. 

In this connexion strong reliance was 
placed on GO Cal. 345. 1 There the Court was 
dealing with an act of insolvency of a debtor 
who had allowed his property to remain 
& under attachment for over twenty-one days. 
The larger question, whether the word “pro- 
perty” in 0.21, R. 52. included immovable 
property, was not decided, but it was assum¬ 
ed to include it. In the course of the judg¬ 
ment it was pointed out that there may occur 
collusive suits between partners or members 
of a family and a suit for dissolution of 
partnership or partition may be filed in 
which a receiver would be appointed with a 
\ iew to defeat the claims of creditors or delay 
the same indefinitely. It was discussed that 
in such a case the Court may give leave to 
execute the decree by attachment of the im- 
c movable property as if no receiver was ap¬ 
pointed. On considering the rules framed by 
the Calcutta High Court in its original civil 
jurisdiction, it appears that there is a well- 
settled practice prevailing there on which 
Chap. 17 of their rules is framed. In our 
High Court there are no rules similar to 
those rules and under the circumstances that 
case is clearly distiguishable. Again, I am 
unable to read the words used in R. 52 as 
permissive. In my opinion they are impera¬ 
tive for the jndgment-creditor. He has to 
apply for attaching the property in the hands 
of the receiver, and while making the appli- 
cation he may put tafore the Court sufficient 
grounds to prevent the Court from making 
the ordinary order prescribed by that rule 
or limit the operation of such order to a 
named property or a named period. The 
Court has jurisdiction at the time of consi¬ 
dering the judgment-creditor’s application 
and making an order under 0.21, R. 52, to 
vary the terms and directions given to its 
officer; but, I am unable to hold that O. 21 , 
R. 52, permits the judgment-creditor to pro¬ 
ceed under 0.21, R. 54, merely after he ob¬ 
tains leave to proceed to exe cute the decree on 

1. ('33) 20 A.I.R. 1933 Cal. 417 : 144 I.C. 112 : 60 
Cal. 345, Pratapmall Ramcshwar v. Chunilal 
Johuri. 


the ground that the property is in possession 
of a Court officer. The present application * 
is not under o. 21. R. 52, and therefore must 
he dismissed with costs. Counsel certified. 
The applicant to pay the costs of the plain- 
tiffs. Defendants l, 2 and G to bear their own 
costs. 

K.K. Application dismissed. 
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Kuberdas Dcvchand Soni—Plaintiff 

— Appellant 
v. 

Jerkish Naoroji and others — / 

Defendants — Respondents. 

First appeal No. 221 of 1938, Decided on 18th 
July 1941. from decision of First Class Sub-Judge, 
at Ahmedabad, in Special Suit No. 1200 of 1936. 

(a) Succession Act (1925), Ss. 211 and 307- 
Mortgage by administrator — Essentials for 
validity stated. 

Even if a person has executed the mortgage as 
administrator, it would Lave to be proved that the 
mortgage was executed in the due course of ad¬ 
ministration, and also that he was entitled to 
mortgage the general estate as distinct from the 
business. [P 55 h\ P 56a) 

(b) Succession Act (1925), Ss. 211 and 307— 
Continuation of business by administrator—If 
not for purposes of winding up is at his risk. g 

An executor (unless expressly authorised by the 
will) or an administrator is not entitled to continue • 
the business of the deceased at all except for the 
purposes of winding it up. If he doe3 continue it 
for any other purpose than winding up. itisdeemed 
to be continued at his own risk : (’39) 26 A.I.K. 
1939 Mad. 922 ; (’28) 15 A.I.R. 1928 Cal. 412 and 
33 Bom. 1 (P.C.), Foil. (P 56a) 

(c) Parsis—Law applicable — Guardian de 
facto or de jure cannot alienate without per¬ 
mission of Court. 

The Parsis in the mofussil in the absence of any 
statutory provision relating to them are governed 
in the first place by usage, and secondly, by the 
rules of equity and good conscience i. e., by the 
general principles of English law applicable to a 
similar set of circumstances : 30 Bom. 359; 5 Bom. ^ 
H. C. R. (A.C.) 109 and 5 Bom. 506, Foil. [P 56c, d] 

Hence a Parsi guardian has no authority to 
alienate the estate of a ward except with the per¬ 
mission of the Court, no matter how appointed, 
whether de facto or de jure : ('33) 20 A.I.R. 1933 
Bom. 15 (F.B.), Eel. on. [r 56c] 

G. N. Thakor and B. G. Thakcr — 

for Appellant. 

J. C. Shah and D. D. Yenntviadi — 
for Respondents 1, 3 and 4; and 4 respectively. 

Macklin J. —This appeal arises out of a 
suit upon a mortgage. In 1925 one Navroji 
Pestonji died leaving three children and 
a widow, by name Tehemina. In November 
1927, Tehemina was given letters of adminis¬ 
tration to his estate, and in 1929, purporting 
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a to act for herself and as guardian of her 
minor son, sho mortgaged certain property 
to her brother Temnlji for Rs. 4000. In 
March 1931, she executed in favour of the 
plaintiff the mortgage in suit, this time 
purporting to act for herself and her three 
minor children. The purpose of the mort¬ 
gage was said to be the need to pay off the 
mortgage to her brother, and indeed the old 
mortgage was endorsed as satisfied on the 
day of the execution of the new mortgage. 
In 1934 she died, and another of her brothers, 
by name Bejanji, became guardian of her 
minor children. In 193G tho plaintiff brought 
the present suit. He alleged in his plaint 
^ that after Tehernina had taken out letters of 
administration and obtained property there¬ 
under, including the two houses mortgaged, 
sho mortgaged the houses to her brother for 
paying the assessment due on certain land, 
in other words for legal necessity, and for 
tho benefit of the estate, and that thereafter 
for herself and as guardian of her minor 
son she executed the second mortgage in 
favour of the plaintiff for the purpose of 
paying off the old mortgage, in other words 
for legal necessity and for the benefit of the 
estate. The written statement denied that 
there was any assessment duo upon the pro- 
« perty mentioned, and it also denied that 
Rs. 4000 was borrowed from Temulji for pay¬ 
ing the assessment ; and the plaintiff was 
put to the proof of these things. Legal neces- 
sity was denied, and the authority of Tehe- 
tnina to create a burden on the property of 
the minors was denied also, whether by the 
mortgage to Temulji or by the mortgage to 
the plaintiff. The trial Court found that 
the mortgage in suit was proved, but that 
it was not binding on the defendants except 
in so far as Tehemina’s one-fourth share 
in the estate had come to them. It was held 
that the mortgage was not executed by 
<j Tehernina in her capacity of administratrix 
of the estate of her husband, and that it there¬ 
fore could not bind the estate unless it were 
proved to have been passed for legal neces¬ 
sity ; and on that question it was held as a 
fact that no legal necessity was proved. The 
plaintiff has accordingly come in appeal. 

The first point argued by his learned 
counsel is that tho trial Court was wrong in 
holding that the mortgage was not passed 
by Tehernina in her capacity of administra¬ 
trix ; and it is argued that once it is held 
that on a true construction of the deed she did 
act as administratrix of the estate, then by 
reason of ss. 211 and 307, Succession Act, 1925 , 
the estate would be bound by the mortgage! 


It is true that she was in fact an adminis- e 
tratrix of the estate and had been given let¬ 
ters of administration ; and the mortgage 
mentions that fact. But it seems to mention 
it only by way of explaining how possession 
of the property had come to the mortgagor 
and how from the mortgagor it went into the 
possession of her brother Temulji. But it is 
impossible on reading the mortgage by itself 
to read into it any indication that it was an 
administratrix as such who was mortgaging 
the property. It quite clearly says that she 
mortgaged for herself and as guardian of her 
minor children ; and in the earlier mortgage 
(which stands on much the same footing) she 
said that she mortgaged the property for f 
herself and her minor son. The mortgage 
contains a covenant for the repayment of 
the amount due by all four of them, and that 
is hardly consistent with a mortgage exe¬ 
cuted by an administratrix as such. It is 
true that the plaint does mention that sho 
had obtained letters of administration and 
in consequence thereof was in possession of 
the property to be mortgaged ; but otherwise 
it does not suggest in any way that tho suit 
was brought upon the footing that the mort- 
gage was executed by an administratrix, and 
no amendment to that effect was ever sought. 
Nor is there any suggestion in the plaint g 
that she had a right under S. 211, Succession 
Act, to mortgage the property on the ground 
that it vested in her as legal representative 
of her deceased husband, and the case was 
not tried on those lines at all. 

The appellant plaintiff next contends that 
even if it is to be held that the mortgage 
was executed by Tehernina as guardian and 
not as an administratrix, still she was en¬ 
titled to do so for legal necessity and legal 
necessity in fact is proved on the evidence. 
There is some indication in the course of the 
evidence that she carried on her husband's 
business, which was connected with grass, . 
and that the mortgage to her brother was in * 
some way connected with that business. But 
the difficulty in the way of the plaintiff is 
that the written statement denied Tehe¬ 
mina’s authority to mortgage the property 
at all, and it seems clear that she had no 
authority in law to mortgage it even for 
what (in Hindu law) is called legal necessity. 
Moreover, it seems clear on tho authorities 
that even if she did execute the mortgages 
as administratrix, it would have to be proved 
that the mortgage was executed in the due 
Course of administration, and if that were 
proved, it would still have to be shown that 
she was entitled to mortgage the general 
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0 estate as distinct from the business for which 
the plaintiff alleges there was legal necessity. 
Even then the plaintiff's difficulty is not at 
an end, because it is clear that an executor 
(unless expressly authorized by the will) or 
an administrator is not entitled to continue 
the business of the deceased at all except for 
the purposes of winding it up. If he does 
continue it for any other purpose than 
winding up, it is deemed to be continued at 
his own risk. For these general propositions 
of law I may refer to I.L.R. (1940) Mad. 211, 1 
55 Cal. S92, 2 where the English cases are dis¬ 
cussed, 35 I. A. 139 3 at p. 119 and "Williams 
on Executors,” 1931 Edn., vol. II, p. 1171. 

The next contention raised on behalf of 
the plaintiff is that, assuming Tehemina 
executed the mortgage for herself and as 
guardian of her children and not as adminis¬ 
tratrix, she was entitled to do so for legal 
necessity and in fact legal necessity is proved 
on the evidence of the case. But the written 
statement denied Tehemina’s authority to 
mortgage the property at all, and it is argued 
on behalf of the defendants that a Parsi 
guardian cannot alienate property on behalf 
of her wards even for legal necessity. This 
point was not taken at the trial, and it is 
contended that we should not allow it to 
c be raised now, since it is a question which 
depends partly upon evidence of Parsi usage. 
The legal position of Parsis in the mofussil 
appears to be that in the absence of any 
statutory provision relating to them they 
are governed in the first place by usage, and 
secondly, by the rules of equity and good 
conscience : see 7 Bom. L. R. 9SS‘ and 5 Bom. 
H.C.R. (A.C.) 109. 5 In 5 Bom. 50G° it was 
stated that in the absence of evidence of any 
specific law or usage applicable to a parti¬ 
cular case, the law applicable to Parsis in 
the mofussil of the Presidency of Bombay 
is that of justice, equity and good conscience 
j alone, and it was stated that in applying 
P this rule to the facts of any particular case 
the Courts would be guided by the general' 
principles of English law applicable to a 


1. ('39) 26 A.I.R. 1939 Mad. 922 : 189 I. C. 505 : 
I.L.R. (1940) Mad. 211 : (1940) 1 M.L.J. 655, 
Dinsliaw Dadabhai Italia v. Mohammnd. 

2. (’28) 15 A.I.R. 1928 Cal. 412 : 107 I.C. 747 : 5o 
Cal. 892 : 47 C.L.J. 569, Tarakcswar Das v. 

Ambika Charan. , . 

3. (’09) 33 Bom. 1 : 1 I.C. 3G9 : 35 LA. 139 : 10 
Bom.L.R. 1065 (I*. C.), Bank of Bombay v. Sule- 


man Somji. _ 

4. (’05) 30 Bom. 359 : 7 Bom.L.R. 988, Sbapurji 

sI’S^Bom. H. C. R. (A. C.) 109, Mancbarsba 
Asbpandiarji v. Kamrunisa Begnm. 

6. ('81) 5 Bom. 506, Mitbibai v. Limp Nowroji. 


similar set of circumstances. If there were 
any Parsi custom or usage by which guar- * 
dians were permitted to alienate the pro- ; 
perty of their wards, it is difficult to believe 
that some of such cases would not have 
come before the Courts. But it does not 
appear that there have been any such cases, 
and we therefore think ourselves entitled to 
assume that Parsi usage is not on those lines. 

In so far as Parsi law is governed by the 
general principles of English law, it must, 

I think, be held that a Parsi guardian has 
no authority to alienate the estate of a ward 
except with the permission of the Court; and 
that applies to every guardian, no matter 
how appointed and whether de facto or de t 
jure. In Trevelyan's "Law Relating to 
Minors,” Edn. 5, p. 167, it is so stated quite 
definitely with regard to guardians other 
than those appointed by the Court and other 
than Hindus and Mahomedans. 

In 34 Bom.L.R. 1483," in which it was 
decided that a de facto guardian has power 
under Hindu law to alienate a ward’s pro¬ 
perty for legal necessity, the learned Chief 
Justice observed (p. 1491) : "It is of course 
clear that under English law a de facto 
guardian of an infant cannot sell the infant's 
property," and it has been suggested in the 
course of the argument in this case that the § 
natural guardian of the minor’s estate was 
not the mother of the minors, and therefore, 
Tehemina was no more than a de facto 
guardian. In Halsbury's Laws of England 
(Edn. 2, vol. XVII, pp. 699 and onwards) much 
is said as to the powers of a guardian with 
respect to the property of the minors, but 
there is no suggestion anywhere that the 
guardian has power to alienate the minor’s 
property except by permission of the Court. 

It seems clear, therefore, that Tehemina had 
no authority to execute either of the mort¬ 
gages in suit. It follows that the question 
of legal necessity does not arise at all, and 
I do not feel called upon to go into the evi¬ 
dence on that point. Nor do I feel called 
upon to discuss the correctness of the learned 
Judge's rejection of various applications 
made by the plaintiff for the admission of 
evidence at the close of the case, for the 
examination of certain witnesses, and for the 
amendment of the plaint so as to show the 
guardian of the minors as also being an 
administrator of the estate, the plaintiff 
having only recently come to know that he 
had taken out letters of administration. On 


. (’33) 20 A.I.R. 1933 Bom. 15 : 141 I.C. 17 : 57 
Rom 40 : 34 Bom.L.R. 1483 (F.B.), Tulsidas v. 


Raisingji. 
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0 the view we take of the nature of the mort¬ 
gage (that it was not by an administratrix 
but by a guardian) and also in view of the 
fact that Tehemina had no authority in law 
to mortgage the proi>erty of her wards, the 
granting of those applications would not 
now servo any useful purpose, even if we 
thought that they ought to have been granted 
in the first instance. The appeal fails and 
must be dismissed with costs. 

B.K. Appeal dismissed. 


A. I, R. (29) 1942 Bombay 57 
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^ Ganpat Kinushet Sonar — Plaintiff 

Appellant 

v. 

Vithal Bhihan Patil — Defendant — 

Respondent. 

Second Appeal No. 411 of 1939, Decided on 17th 
July 1941, from decision of District Judge, Dhnlia, 
in Civil Appeal No. 46 of 1938. 

(a) Civil P. C. (1908), O. 23, R. 1 and S. 141 
—Application to file award—Rule 1 applies. 

■Whether an application to file an award is to be 
regarded as n suit within the meaning of 0. 23, 
R. 1 or not, the rule is essentially a rule of proce¬ 
dure, and it would be applicable under S. 141 of 
the Code: 31 Cal. 516, Referred. [P 58e] 

(b) Civil P. C. (1908), O. 23, R. l-Applica- 
C bihty—Application to tile award. 

It ia an elementary rule of construction that a 
word must be given the same meaning wherever it 
occurs in the same enactment, and a fortiori in the 
same section of an enactment, unless tho context 
forbids it. [p 58<] 

nfO .>a 3Ui !’ ^ first sentence of cl. (3) of R. 1 

j w U £ ea t0 mean an a PPhcation to 
file an award, ‘fresh suit* further on in that clause 
must mean a fresh application to file an award, 
and the only effect of holding the rule to be applU 
‘harefore be that no second application 
can be made after the withdrawal of a prior appli- 
cation unless liberty to apply again has been rc- 

tfcMS P - C 1 (,908 >- ° 23 - R - I—Apphca- 
i « 7 ard and Sui * ,0 enforce award are 
& “ 3c ® ed| ngs w|«h respect to same subject- 

-FliluTe to ° ri !' nal causc act i° n 

rallure to obtain leave does not bar suit on 

original cause of action. n 

Jl?u li<ali °“, ,0 file an “nd a suit to 

,' vltho J ut hberty reserved ia no bar to the 
institution of a suit to filo an award Besides an 
application to file an award and a suit to enforce 
the award arc proceedings notin resnect of 
same subject-matter : 18 I A. 73 (P C), jfch on . th 

....... [ p 68 h; P 69a, 6] 

o»7. ( i I0n a c , la,m for reli °f on the original cause 
of action apart from the award is not on tha same 

th?h^vAn\ te fk an n th ° P lDintifl ' 3 fniluro to obtain 
the leave of the Court to brine a fresh cnlt ?a 

Jatal to the suit on the original cause of action. 

[P 59cl 


G, N, Thakore and Y . V. Dixit — 

for Appellant. 6 

JI. C. Coyajee and G. R. Madbhavi — 

for Respondent. 

Broomfield J. — In this second appeal 
there is a question as to the construction 
and application of 0 .23. R. 1 , Civil P. C., 1903. 
The facts are very simple. The defendant 
executed a promissory note in favour of tho 
plaintiff in June 1933. In 1935, according to 
the plaintiff, there was a reference to arbi¬ 
tration without the intervention of the Court 
and an award. On 14th June 1935, the plaintiff 
made an application to file the award under 
para. 20 of Sell. 2 to the Code, and on istli 
September 193G, he applied for permission to * 
withdraw his application. The application 7 
was in these terms: 

Plaintiff has made an application in order to 
have filed an award made between plaintiff and 
defendant. The applicant has not to proceed with 
the work of the said application. The applicant has 
to file a separate suit in the matter of the subject 
of the award in the application. So he has to with¬ 
draw this application. Therefore the applicant has 
not to proceed with this application. Therefore 
permission should be given to plaintiff to withdraw 
the said application, each party bearing its own 
costs. 

The order made by the Sub-Judge on this 
application was: 

Plaintiff is permitted to withdraw the suit. He 
should pay the defendant his costs and bear his „ 
own. J 


On 28th October 1936, the plaintiff filed tho 
suit from which this appeal arises, firstly, to 
enforce the award, and secondly, to recover 
the amount alleged to be due on the promis¬ 
sory note. Tho trial Court and tho District 
Judge in appeal have held that the plaintiff's 
suit is barred altogether by 0.23, R. l, because 
the plaintiff obtained no order from the 
Court giving him liberty to file a fresh suit. 
Order 23, Rule l, is ns follows: 

(?) At any time after the institution of a suit 
the plaintiff may, ns against all or any of the defen¬ 
dants, withdraw his suit or abandon part of his 
claim. 

(2) Where the Court is satisfied (a) that a suit 
must fail by reason of some formal defect, or (b) 
that there are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit for the sub- 
ject-matter of a suit or part of a claim 

it may. on such terms as it thinks fit, grant tho 
p amtiff permission to withdraw from such suit or 
abandon such part of a claim with liberty to insti. 
tute a fresh suit in respect of tho subject-matter of 
such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit 
or abandons part of a claim, without the permis- 
®‘°“ referred to in sub-r. (2), bo shall be liable for 
such costs as the Court may award and shall bo 

of? f-°? m \ tituting a °y * resh in respect 

fV& eCt '“ att 5 r 0r sucU pnrt of tbe eiaim. 

(f) Nothing m this rule shall be deemed to 
authorize the Court to permit ono of several plain¬ 
tiffs to withdraw without the consent of tho others 
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n 'I I»c learned counsel for the appellant- 
plaintiff has taken a preliminary point that 
the Court’s order on the plaintiff’s appli¬ 
cation to withdraw did in effect and sub¬ 
stance allow him liberty to bring a fresh suit. 
The cases cited by Mr. Thakor in that con. 
nexion— 35 Cal. two, 1 5 Pat. 23 2 and 34 M.L.J. 
515 3 — are not on all fours because in those 
cases there was a request in the applications 
that liberty to bring a fresh suit should be 
allowed. In the present case the plaintiff 
announced his intention of bringing a fresh 
suit but he did not actually ask for liberty 
to bring the suit. There is perhaps something 
to be said for the argument that in substance 
^ the plaintiff obtained the Court's permission 
to bring a fresh suit, but we do not propose 
to deal with the case on this ground. We are 
clearly of opinion that in any case the plain- 
tiff’s failure to obtain the leave of the Court 
to bring this suit is not fatal to his suit. 

The other points argued by Mr. Tlmkor 
are that an application to file an award is 
not a suit, that even if it is a suit, an appli¬ 
cation to file an award and a suit to enforce 
an award do not deal with the same subject- 
matter, so that cl. (3) of the rule would not 
apply, and that in any case the rule cannot 
bar the plaintiff’s suit so far as it is a suit 
c on the original cause of action apart from 
the award. There are authorities binding on 
this Court which show that an application 
to file an award, although it is numbered 
and registered as a suit, is not a suit for all 
purposes, e. g., it is not a suit for the pur- 
pose of applying the rule of res judicata, 
45 Bom. 329, 4 and there are several authorities 
of the Allahabad High Court on the same 
point. Nor is such an application a suit for 
the purposes of S. SO, Civil P. C.: 13 Lah. 
G72. 5 As to whether an application to file an 
award is a suit within the meaning of O. 23, 
R. 1, 31 Cal. 510° is the only authority. It 
^ was there held that such an application is a 
suit within the meaning of that rule. There 
was no discussion of the point and autho¬ 
rities were not cited. But in the view we 
take it is not really very material whether 

T7rOS) 33 Cal. 990 : 12 C.W.N. 893, Golam Mnko- 
med v. Skibendra Pada ISanerjce. 

2. (’26) 13 A. I. R. 1926 Pat. 259: 93 I. C. 1001 : 5 
Pat 23 : 7 P. L. T. 195, Kkudi Rai v. Lnlo Rai. 

3. (’18) 5 A. I. R. 1918 Mud. 126 : 44 I.C. 889 : 34 
M. L. J. 515, Narajana Tnntri v. Nagappn. 

4. (’21) 8 A. I. R- 1921 Bom. 389: 59 I. C. 755: 4o 
Bom. 329 : 22 Bom.L.R. 1377, Bajmnl Girdkar- 
lal v. Maruti Skivram. 

5. (’32) 19 A.l.R. 1932 Lull. 374 : 13/ I.C. 266 : 13 
Lah. 672 : 33 P. L. R. 608, Secretary of State v. 
Kundan Singk. 

•6. (’04) 31 Cal. 516, Gaun Skankar v. Maida hoer. 


an application to file an award is to be re. 
garded as a suit within the meaning of this * 
rule or not. The rule is essentially a rule of 
procedure, and it would seem that it would 
be applicable under S. 141 of the Code, whe¬ 
ther an application is to be regarded as a 
suit or not. 

Supposing that the rule does apply, and 
speaking for myself, I am prepared to con¬ 
cede this, what is the consequence? It is an 
elementary rule of construction that a word 
must be given the same meaning wherever 
it occurs in the same enactment, and a 
fortiori in the same section of an enactment, 
unless the context forbids it. If "a suit" in 
the first sentence of cl. (3) of R. l of o. 23 is f : 
to bo taken to mean an application to file 
an award, “fresh suit” further on in that 
clause must mean a fresh application to file 
an award, and the only effect of holding the 
rule to be applicable would, therefore, be 
that no second application can be made after 
the withdrawal of a prior application unless 
liberty to apply again has been reserved. 
That I think is probably so, but it has no 
relevance to the facts of the present case. 

In connexion with this point Mr. Coyajee 
drew our attention to an old Madras case 
5 M. II. C. R. 298.' There an application had 
been made under S. 230, Civil P. C. of 1859. 9 
Such applications were required to be num¬ 
bered and registered ns suits. When the 
claim came on for hearing, the applicant was 
allowed to withdraw the proceeding with 
liberty to bring a fresh suit and he subse¬ 
quently brought another suit. It was held 
that the former proceeding was a suit within 
the meaning of S. 97 of that Code, which is 
in many respects similar to the present 0.23, 

R. l, and that ns liberty had been given to 
bring another suit the subsequent suit was 
well brought. Mr. Coyajee cited this case no 
doubt with the object of showing that the 
word "suit” in the two places in cl. (8) of h 
the rule where it occurs need not necessarily 
refer to precisely the same kind of proceed¬ 
ing. But it is clear on reference to S. 230 of 
the old Code that claim proceedings under 
the section which were numbered and regis¬ 
tered as suits were in pari materia with 
regular suits. The section provided that the 
Court should proceed to investigate the 
matter in dispute in the same manner and 
with the like powers as if a suit for tho 
property had been instituted. It is impossi- 
ble however to say that an application to file 
an award and a suit to enforce the award are 
7. (’70) 5 M.H.C.R. 298, Subbaramian v. Ponnu- 
swamy Chetty. 
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a similarly in-pari materia : see 18 I. A. 73. 8 
We do not think that this case therefore is 
any ground for not applying what Mr. 
Coyajee concedes is the ordinary rule of 
construction, and we hold that if a suit in 
0.23, R. 1, can mean an application to file 
an award at all it must mean that wherever 
the word occurs. The rule cannot be con¬ 
strued to mean that the withdrawal of an 
application without liberty reserved is a bar 
to the institution of a suit. That is enough 
to dispose of this appeal, and as we have not 
had the advantage of hearing Mr. Coyajee 
on tho other points I will say very little 
about them. 

Even on the view, which seems to me to 
be impossible, that the withdrawal of an 
application to file an award without liberty 
to apply again bars a suit, it would only bo 
a suit on the same subject matter. There is 
the authority of the Privy Council in the 
case just referred to for holding that where 
an application to file an award is refused 
and a suit is afterwards brought to enforce 
the award, the two proceedings are not in 
respect of the same subject-matter. The 
position would see in to be even stronger 
where the application is withdrawn without 
any decision. A fortiori , it would seem, the 
c plaintiff’s claim for relief on the original 
cause of action apart from the award is not 
on the same subject-matter. We think that 
the lower Courts were wrong in holding tho 
suit to be barred. Tho decree of the trial 
Court and also that of the District Judge 
must be set aside and the suit sent back for 
trial on the merits. The costs in the trial 
“°urfc will be costs in the cause. The anpel. 
Jant is entitled to get his costs here and in 
tho Court of first appeal. 

B-K ‘ Case remanded. 


d 


8 * I' 81 ) 18 Cal. 414: 18 I. A. 73: 6 
Muhammad Nowaz Khan v. Alim 


Sar. 26 (P. 
Khan. 
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Vithaldas Bhagwandas Darbar. 

First Appeal No. 90 of 1941. Decide 

^r 3 t n 1941, f - 0n ^ decision of First Class 
Judge, Bijapur, in Darkhast No. 101 of 1939 

. application under R. 2 ( 1 ) being mado h 
ecree-holder is pnma facie on application b« 
hb own interest. No duty i s cast upon the <X 


consider whether the arrangement is a proper one 
or not. Tho Court must however consider whether 0 
the arrangement to be recorded is an adjustment, 
that is to say, a legal adjustment. The Court is not 
under sub-r. (1), ft mere recording machine; it has 
to satisfy itself that the adjustment, which it is 
asked to record, is a legal adjustment.[P 606; P61c] 

(b) Civil P. C. (1908), 0.21, R.2(2)andO. 32, 

R. 7— Some judgment-debtors minors — Court 
must see that compromise is lor benelit of 
minor. 

Where some of the judgment-debtors are minors, 
the Court is bound under O. 32, R. 7 to satisfy it¬ 
self that the compromise is for the benefit of the 
minors before recording it under 0. 21, R. 2 : 29 
Mad. 309; (MO) 27 A.I.R. 1940 All. 16 and ('33) 20 
A.I.R. 1933 Rang. 186, Foil. [P GO d] 

(c) Civil P. C. (1908), O. 21, R. 2 (3) — 4 0r’ f 

must be read as ‘and*. * 

The disjunctive ‘or’ in sub-r. (3) of 0. 21, R. 2 
must be read as the conjunctive ‘and’: (’39) 25 
A.I.R. 1938 All. 116, Disapiirovcd. [P 61a] 

(d) Civil P. C. (1908), O. 21, R. 2 (1)—Decree- 
holder can withdraw his application. 

There is nothing in R. 2, sub-r. (I) to prevent 
the decree-holder withdrawing his application be¬ 
fore it is recorded. There is nothing in the sub-rulc 
which says that tho moment a certificate is pre¬ 
sented, it becomes binding for all time, and that 
the parties cannot change their minds and with¬ 
draw from the compromise : (*29) 10 A. 1. R. 1929 
P. C. 19, Disling . [p 616] 

. H. C. Coyajee , S. B. Jathar and K % R. Bcngcri 

— for Appellants. 

jl/. C. Sctalvad, Advocatc-General and R. A, 0 
Jahagirdar . Govt. Pleader — for Respondent. 

Beaumont C. J.— This is an appeal rais¬ 
ing a question in execution. In the year 193 G 
the respondent obtained a decree against the 
appellants for a sum of Rs. 81,000 odd, which 
was made payable by instalments. On 19 th 
November 1937, the decree-holder made an 
application to tho Court, which is Ex. l, ask¬ 
ing the Court to record an adjustment, the 
terms of the adjustment being that in satis¬ 
faction of the decree, the decree-holder was 
to take certain immovable properties. At tho 
same time an application was made to the 
Court for sanction of tho compromise on * 
behalf of defendants 3, 4 and 5, who were * 
minors. Notices wore issued, but eventually 
on 24th February 1938, the application to 
record tho compromise was dismissed for 
want of prosecution. The present darkhast 
was issued on 7th February 1939, and the 
learned First Class Subordinate Judge of 
Bijapur has held that it is entitled to pro¬ 
ceed. Henco this appeal. 

The contention of the appollants is that 
the application of 19th Novembor 1937, was 
a certification of an adjustment under O. 21 
B. 2 (l), Civil P. C., 1908, which became bind-' 
ing immediately on presentation, that tho 
tact that it was not recorded by tho Court is 
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c irrelevant, and that it was not competent 
for the decree.holder to withdraw the appli¬ 
cation. The argument would, I think, have 
been the same even if the judgment-debtor 
bad agreed that the application should be 
withdrawn; the appellant’s contention being 
that as soon as such an application is pre¬ 
sented to the Court, that disposes of the 
decree, which cannot afterwards be executed. 


The ijuestion turns primarily on the con¬ 
struction of 0.21, R. *2. Sub-r. (l) provides : 

Where any money payable under a decree of any 
kind is paid out of Court, or the decree isotherwise 
adjusted in whole or in part to the satisfaction of 
the decree-holder, the decree-holder shall certify 
such payment or adjustment to the Court whose 
b duty it is to execute the decree, and the Court shall 
record the same accordingly. 

An application under that rule being made 
by the decree-holder is prima facie an appli¬ 
cation against his own interest; he is admit¬ 
ting that he has received part payment or 
something less than the whole claim in satis¬ 
faction of the decree, and, therefore, it is not 
surprising to find that no duty is cast upon 
the Court to consider whether the arrange¬ 
ment is a proper one or not. But at the same 
time the duty is imposed upon the Court of 
recording the certificate. In my opinion 
although the Court is not concerned to con¬ 
sider the merits of the adjustment, it is con- 
c corned to consider whether the arrangement 
to be recorded is an adjustment, that is to 
say, a legal adjustment. To put an illustra¬ 
tion, which I put in the course of the argu¬ 
ment, supposing a decree-holder were to 
come forward and say “the judgment.debtor 
has agreed in satisfaction of my foregoing 
the decree to give me his daughter in mar¬ 
riage.” That is not an extravagant illustra¬ 
tion, having regard to the habits of some of 
the backward classes in this country, but it 
is obvious that in such a case no Court would 
record such an,arrangement; the Court would 
be bound to hold that it was not a legal 
d adjustment. In my opinion, further, where 
as here, some of the judgment-debtors are 
minors, the Court is bound under 0.32, R-7, 
to satisfy itself that the compromise is for 
the benefit of the minors before recording it. 
I feel no doubt that that duty is cast upon 


the Court before it records an adjustment 
under sub-rule (l) of 0.21, R. 2, and that 
view has been taken by the High Court of 
Madras in 29 Mad. 309, 1 by the Allahabad 
High Court in A.I.R. 1910 ALL. 1G 2 and by the 

1. -poe) 29 Mad. 309, Arunachellam Chetty v. 

Raroanadhan Chetty. T t> 

2. (’40) 27 A.I.R. 1940 All. 16: 186 I.C. 68: I.L.R. 
(1940) All. 1 : 1939 A.L.J. 1019, Kastori Singh v. 


Pati Ram. 


Rangoon Jligh Court in A. I. R. 1933 Rang. 
1S6. 3 c 

But Mr. Coyajee for the appellants relies 
strongly on a decision of a single Judge of 
the Allahabad High Court in second appeal 
in A.I.R. 1933 ALL. 11G. 4 In that case it was, 
no doubt, held that the fact that a Judge had 
wrongly declined to record an adjustment 
under sub-r. (l) would not prejudice the 
judgment-debtor. and that the Court in exe¬ 
cution was entitled to act upon the certifi¬ 
cate, although not recorded. The view of the 
Court depended on sub-rr. (2) and (3) of 0 . 21 , 

R. 2. Sub-rule (2) enables the judgment- 
debtor to apply to the Court to certify the 
adjustment, where the decree-holder has t 
omitted to do so; and, as such an application 
is prima facie in the interest of the appli¬ 
cant, and not, like an application under sub- 
r. (l), against his interest, the rule naturally 
provides that the Court shall serve notice 
upon the decree-holder to show cause why 
the adjustment should not be certified, and 
if the decree-holder fails to show cause, then 
only is the Court required to record the 
adjustment as certified. Then, sub-rule (3) 
provides: 

A payment or adjustment, which has not been 
certihed or recorded as aforesaid, shall not be re¬ 
cognized by any Court executing the decree. 

The view of the Allahabad High Court, 9 
relying on the use of the disjunctive “or” 
between “certified” and “recorded,” was that 
“certified” means certified under sub-r. (l), 
and "recorded” means recorded under sub- 
r. ( 2 ); but that ignores altogether the obliga¬ 
tion imposed on the Court under sub-r. (1) 
to record the adjustment and it seems to me 
that that construction of O. 21, R. 2, would 


feat to a large extent the purpose of the 

le. The purpose of the rule appears to be 

ensure that an executing Court can either 

t upon the decree in the form which it 

iginally took, or if there has been an 

justment, it can act upon an adjustment h 

jorded by the Court. So that the execution 

urt is not concerned to go into disputes as 

whether the decree has been adjusted, and 

so, on what terms. It has the record of the 

urt. But if all that is required is a certifi- 

te of the adjustment under sub-r. (l), and 

it noted, there is nothing to show that the 

justment must be certified in writing under 

at sub-rule, it is obvious that the execution 

,urt may be called upon to decide disputed 

estions as to whether there has b een_a 

1’33) 20 A.I.R. 1933 Rang. 186 : 146 I. C. 707, 

eerappa v. Veluswami. _. T n ou ■ 

(•38) 25 A.I.R. 1938 All. 116: 1(4 I.C. 2o4 

937 A.L.J. 1305, Mt. Champi Bai v. Pearey Lai. 
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a certification of adjustment, and if so, •what 
were the terms of the adjustment. In my 
opinion, such a construction is against the 
meaning of the rule, and I think that, to give 
effect to the words of the whole rule, the 
disjunctive “or” in sub-r. (3) must be read 
as the conjunctive “and.” I think further 
that the view taken in A.I.R. 1933 ALL. 11G 4 
is not consistent with the cases, to which 
I have referred, as to the duty of the Court, 
where a minor is concerned, to satisfy itself 
that the adjustment is for the benefit of the 
minor before it allows such an adjustment to 
be recorded. 

In my opinion, therefore, the adjustment 
* not having been recorded, the decree stands. 
It would be possible, I think, to dispose of 
this appeal without going as far as that, 
because even if a certificate alone, without 
any record by the Court, is a sufficient com¬ 
pliance with sub-r. (l), I can see nothing in 
that sub-rule to prevent the decree-holder 
withdrawing his application before it is re¬ 
corded. There is nothing in the sub-rule 
which says that the moment a certificate is 
presented, it becomes binding for all time, 
and that the parties cannot change their 
minds and withdraw from the compromise. 
However, I feel no doubt myself that the 
c Court is not, under sub-r. (l), a mere record¬ 
ing machine; it has to satisfy itself that the 
adjustment, which it is asked to record, is a 
legal adjustment. We were referred to a 
recent decision of the Privy Council in 5 GI.A. 
30, 6 in which this rule was discussed; but all 
that their Lordships held there was that an 
application under sub-r. (i) to record an 
adjustment was not an application within 
the meaning of Art. 181 , Limitation Act. 
That has nothing to do with the case with 
which we have to deal. 

I may mention, merely as illustrating the 
danger of recording an adjustment in a case 
d iu which minors are interested withoutseeing 
that it is to their benefit, that when this 
appeal first came before this Court the res- 
pondent offered to adhere to the compromise 
and we thereupon directed that the matter 
Bhould be considered by the guardian ad litem 
of the minora, and that, if he approved of the 
compromise, he should make an affidavit to 
that effect. He was not prepared to say that 
he thought the compromise beneficial to the 
minora. In my opinion, there is no substance 
in the appeal, and it must be dismissed with 


S l AJ R - 1929 p - c - 19 : 1H I- C. 681 

aiuk w4 66 Jv A i 30 (P0) - Prakash Singh 
Allahabad Bank, Ltd. “ 


costs. Rule in civil Application No. 939 dis- c 
charged with costs. 

r.K. Appeal dismissed. 
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In re Lokamanya Tilak Jubilee 
National Trust Fund, Bombay. 

In re G. V. Salvekar. 

Income-tax Reference No. 3 of 1941, Decided on 
1st October 1941, made by Commissioner of Income- 
tax, Bombay Presidency, Sind and Baluchistan. 

(a) Income-tax Act (1922), S. 4 (3)—“Charit¬ 

able purposes’*—Trust for benefit of particular 
political party or for advancement of particular 
political opinion is not charitable. / 

Trusts for the benefit of the inhabitants of a 
particular locality are regarded as charitable. On 
tlio other hand trusts for the benefit of a particular 
political party, or for the advancement of particular 
political opinions, arc not regarded as charitablo 
i.c„ if the dominant purpose of the trust is political 
it is not a charitable object. [P 62d, e] 

The objects specified in a trust deed were as 
follows: “(a) Tho advancement of any purposo which 
might in the uncontrolled opinion of the managing 
committee be national or of national importance 
for the inhabitants of British India by any meaus 
which in tho like opinion of the managing com. 
mittee be constitutional, (b) The political advance¬ 
ment of India having for its goal the acquisition of 
complete national autonomy or 'Swarajya* to bo 
attained by all constitutional agitation and means. 

(c) Tho diffusion of political education and know* ^ 
ledge as to the political affairs of India and pro¬ 
pagandist work both in India as well as in any part 
of the world outside India having for its aim tho 
acquisition of complete national autonomy or 
‘Swarajya’ as aforesaid, (d) Any object which may 
conduce to any of the aforesaid objects:'* 

Held that the trust was for a political purposo 
and that it did not fall within tho purview of 
S. 4 (3) : (1917) A.C. 406, Bel. on; l'40) 27 A.I.R, 
1940 Bom. 76, Ref. [p 636) 

(b) Income-tax Act (1922), S. 41 (1) — Court 
has to administer law as found in Act. 

The Court has to administer the law as found in 
the Act of the Legislature, and hard oases cannot 
make a different law. The fact that it may be rather 
hard on a particular trust fund that it should be 
charged at a higher vale than the amount of its h 
income would attract if it belonged toan individual 
is not a matter with which the Court can deal and 
it should be assessed at the maximum rate. 

[P 63c ; P 64c) 

(c) Income-tax Act (1922), S. 4 (3) — General 
charitable Intention — Even if trustee selects 
object which is not charitable, Court can rectify 
error (Obiter—Per Kania J.) 

When there is a general oharitablo intention, tho 
Court will uphold it, and if within that limit dis¬ 
cretion is given to the trustees to select an objeot.the 
trust will not fail because of tho discretion so given. 

If a trustee selects an objeot which is not charitablo 
according to law, tho Court can intervene and 
rectify the error. [p $ 3 ^ ^ 

< d) J ru . 9t8 — Construction — Charitable trust 
(Per Kama J.) 
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The law does not permit the administration of a 
a trust which can be so used entirely fora non-charit- 
able object and hold itascharitableonconstruction. 

(P 646] 

Sir Jamshedji Kang a and Y. V. Dixit 

— for Assessee. 

-V. C. Setalvad , Advocate •General 

— for the Commissioner. 

Beaumont C. J. — This is a reference 
made by the Commissioner of Income-tax 
under s. GO (2), Income-tax Act, 1922, and it 
raises two questions : 

(1) Whether the Income-tax Officer was correct 
in holding that the income of the trust does not fall 
within the purview of S. 4 (3) (i) of the Act ? 

(2) Whether the Income-tax Officer was correct 
in levying income-tax at the maximum rate under 

k the first proviso to S. 41 (1) of the Act ? 

The trust, with which we have to deal, is 
a trust known as the “Lokamanya Tilak 
Jubilee National Trust Fund,” and the prin¬ 
cipal question which arises is, whether the 
funds of the trust are held for charitable 
purj)Oses within S. 4 (3) (i). Its objects are 
set out in the trust deed dated 3lst December 
1920, cl. 11 of which is in these terms : 

The objects of the said Trust Fund shall be — 

(a) The advancement of any purpose which might 
in the uncontrolled opinion of the managing com¬ 
mittee be national or of national importance for the 
inhabitants of British India by any means which 
in the like opinion of the managing committee be 
constitutional. 

c (b) The political advancement of India having 
for its goal the acquisition of complete national 
autonomy or ‘Swarajya’ to be attained by all con¬ 
stitutional agitation and means. 

(c) The diffusion of political education and know¬ 
ledge as to the political affairs of India and propa¬ 
gandist work both in India as well as in any part of 
the world outside India having for its aim the 
acquisition of complete national autonomy or 
‘Swarajya’ as aforesaid. 

(d) Any object which may conduce to any of the 
aforesaid objects. 

This Court in I.L.R. (1940) Bom. 254 1 had 
occasion to consider the general questions 
which arise in cases of this kind as to whe¬ 
ther trusts for a national or political purpose 
can be regarded as charitable. The actual 
^ case, with which we had to deal there, was 
a trust for the political uplift of India, and 
we held that the trust was not charitable. 
As I expressed my opinion in that case on 
the general principles which apply to cases 
of this character, it is not necessary that I 
should repeat them. 

There is. I think, no doubt on the autho¬ 
rities that trusts for the benefit of the inhabi¬ 
tants of a particular locality are regarded 
as charitable, and I will assume that that 
principle would ap ply to the inhabitants of 

1. (’40) 27 A.I.R. 1940 Bom. 76 : 187 I.C. 471 : 
I.L.R. (1940) Bom. 254 : 42 Bom.L.R. 89, Sobhas 
Chandra Bose v. Gordbandas Patel. 


British India. On the other hand, it is clear 
that trusts for the benefit of a particular * 
political party, or for the advancement of 
particular political opinions, are not regarded 
as charitable. The objects specified in the 
four paragraphs of cl. 11 of the trust deed, 
with which we have to deal, are, in my opi. 
nion, clearly distributive. The whole of the 
trust fund can be applied for any one or 
more of the objects specified, and if any of 
those objects do not fall within the purview 
of the legal definition of “charity” the trust 
cannot be regarded as a good charitable trust. 
One has, of course, to bear in mind the 
definition of “charitable purposes" in s.4 (3), 
Income-tax Act, which provides that "chari. / 
table purposes” include relief of the poor, 
education, medical relief and the advancement 
of any other object of general public utility. 
That goes further than the definition of 
charity to be derived from the English cases, 
because it embraces purposes of general public 
utility; and if all the purposes in cl. 11 could 
be regarded as of general public utility for 
the benefit of the inhabitants of British India, 
then the trust would be, in my opinion a 
good charitable trust. But, to my mind, 
sub-cls. (a) and (b), at any rate, cannot be 
brought within those limits. Subclause (a) 
includes the advancement of any purpose g 
which may in the uncontrolled opinion of 
the managing committee be national or of 
national importance for the inhabitants of 
British India by any means which in the like 
opinion of the managing committee be con- 
stitutional. 

It is impossible to say that the managing 
committee may not regard purposes, which 
are not according to law charitable, as being 
nevertheless of national importance for the 
inhabitants of British India, and the com¬ 
mittee may regard methods as constitutional 
which the law would not regard as constitu¬ 
tional. Assuming the objects specified in 
sub-cl. (a) to be charitable, this is not the 
case of a gift for such charitable purposes as 
the managing committee may think fit. A 
gift of that sort would, no doubt, be good, 
because the managing committee would be 
bound to keep within the ambit of charity, 
and if they go beyond the legal boundary, 
they can be controlled by the Court. But I 
know of no authority for the proposition that 
a gift for such purposes as a particular indi¬ 
vidual or individuals may consider to be 
charitable is good. There are many purposes 
which an individual, acting quite bona fide, 
may regard as charitable, but which the law 
does not so regard. Therefore, I think 
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a sub-cl. (a) goes too far; and I think, sub-cl. (b) 
goes too far also, because it is really a gift 
for political purposes. Assuming that the 
attainment of national autonomy may be 
regarded as a national pur|>ose accepted 
generally by, and for the good of, the inhabi¬ 
tants of British India, there is a very keen 
divergence of opinion as to the methods by 
which that national autonomy should be 
attained; and it is impossible, I think, to 
avoid the conclusion that a gift for the attain¬ 
ment of that object by such methods as the 
managing committee may approve is really 
a gift for political purposes, and as such 
falling within the ruling in (1917) A.C. 40G. 2 
b In my opinion therefore it is impossible to 
say that the Income-tax Officer was wrong 
in holding that the income of the trust does 
not fall within the purview of s. 4 (3) (i), and 
we must answer the first question in the 
affirmative. 


With regard to the second question, i 
seems to me that the first proviso to S.41 (l) 
Income-tax Act, is perfectly plain. It provi 
des in connexion with funds held by a trus 
that where income, profits or gains or anj 
part thereof are not specifically receivabh 
on behalf of any one person, or where tin 
individual shares of the persons on whos< 

o behalf they are receivable are indeterminate 
or unknown, the tax shall be levied and re 
coverable at the maximum rate. It may be 
rather hard on this trust fund that it should 
be charged at a higher rate than the amount 
of its income would attract if it belonged tc 
an individual. But that is not a matter witl 
which the Court can deal. In my opinion, it 
is perfectly plain that the case falls withir 
the first proviso to s. 41 (l), and therefore w< 
must also answer the second question in the 
affirmative. The assessee to pay costs. 

Kania J. — I agree. In order to get an 
exemption the assessee must bring his case 

d s ’ 4(8) (i) - Tho words there used are 

tirnt the income should be derived from pro- 

perty held under trust wholly for religious 
or chantab! 6 purposes. By the explanation 
added at the end, the term "charitable pur- 

13 rf a l ted ? includean obiect of general 
public utility. Even so, it is for the assessee 

to Bhow that his case falls within that extern 

ded meaning. Certain propositions of law 

now appear to be well settled as a result of 

authorities First, that when there is a gene. 

ra IchantaWe intention, the Court will up- 

bold it, and if within tha t limit discretion is 

2 m li r 1 , 7 $£• -WO, 568: 117 L.T. 
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given to the trustees to select an object, the 
trust will not fail because of the discretion 
so given. If a trustee selects an object which 
is not charitable according to law, the Conn 
can intervene and rectify the error. Second, 
ly, there are cases, which are compendiously 
described as “locality cases,” of which (1932) 
l Ch. 153 3 is a good illustration. In that case 
the gift was “unto my country England.” It 
was held that every area and purpose which 
would fall within that gift was charitable, 
and the gift was upheld. Thirdly, it is held 
that if the dominant purpose of the trust is 
political, it is not a charitable object within 
the meaning of the Income-tax Act. That 
was held in GG I.A. 241. 4 It was laid down in 
the same case that propagandist work does 
not form part of educational work and is not 
within the ambit of charity. 

Having regard to these principles, the four 
sub-clauses in the trust deed in question have 
to be considered. It may be noticed that 
under els. 14 and 19 of the trust deed the 
Managing Committee is made the sole Judge 
as to whether any particular object falls 
within the category of any of the objects and 
purposes of the trust fund. Bearing that in 
mind, when cl. 11, sub-cl. (a), is looked at, 
it is clear that the words "national or of 
national importance for the inhabitants of 
. . . India" are controlled by the preceding 
words which state the object of the trust. 
They are “the advancement of any purpose 
which might in the uncontrolled opiftion of 
tho managing coin.mittee be.” The object of 
the trust therefore is the advancement of a 
purpose, the selection of which is left to tho 


uncontrolled opinion of the managing com- 
mittee, and the purpose according to that 
.uncontrolled opinion has to be national or of 
national importance for the inhabitants oi 
British India. It is not possible to hold that 
the words os used in sub-cl. (n) amount to a 
gift for an object national or of national im¬ 
portance for the inhabitants of British India 
simplicitor. It is a gift for tho advancement 
of any purpose, and the selection thereof is 
left to the uncontrolled opinion of the manag. 
ing committee. 

I do not think under the circumstances 
it can be properly argued that that clause 
amounts to a general charitable bequest, and 
only tho manner of applicat ion 1ms to bo 

9 h - 153 : 100 L.J.Ch. 409: 75 S.J. 780; 
48 T.L.R. 44: 146 L.T. 145, Smith, In re: Public 
Trustee v. Smith. 

4. (’39) 26 A.I.R. 1939 P.C. 208 : 182 I.O. 882 : 

L^' R 'A 19 t 8 ? J Lah - 475 : LL R - U®30) Kar.P.C. 
887 : 68 I.A. 241 (P.C.), Tribune Press Trustees, 
.Lahore v. Income-tax Commissioner, 


c 
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selected by the trustees. Sub-clause (b) clearly 
a is for the political advancement of India, and 
the goal thereof is only defined. But the 
object is clearly the political advancement 
of India. That is pre-eminently a political 
purpose and falls within the rule stated in 
06 I A 241. 4 Sub-clause (c) whilst containing 
the words “political education and know¬ 
ledge” couples the same with “propagandist 
work both in India as well as in any part of 
the world outside India” and also falls within 
the rule stated in G6 I A 241. 4 The fourth sub¬ 
clause, cl. (d), is the general clause dealing 
with objects subsidiary to the three objects 
mentioned inthe preceding sub-clauses. The 
b construction of the clause shows that the 
three objects in sub-cls. (a), (b) and (c) have 
to be separately read, and if any of those 
objects is not charity, the whole gift must 
fail, because if the trustees choose to apply 
the whole of the fund to the particular object, 
which according to the law of the land is not 
charitable, then they will not be committing 
a breach of trust, and the trust could be said 
to be properly administered. The law does 
not permit the administration of a trust 
which can be so used entirely for a non- 
charitable object and hold it as charitable on 
construction. Therefore, cl. 11 of this trust 
c deed, which defines the objects of the trust, 
C is not within S. 4 (3) (i), Income-tax Act, 
charitable, and the answer to the first ques¬ 
tion must be against the assessee. As regards 
the second question, the Court has to ad¬ 
minister the law as found in the Act of the 
Legislature, and hard cases cannot make a 
different law. The answer to that question 
must also go against the assessee. 

K.S./R.K. Questions answered. 

A. I. R. (29) 1942 Bombay 64 

Beaumont C. J. and Kania J. 

In re Govindram Gordhandas 
d Income-tax Appln. No. 2 of 1941, Decided on 
26th September 1941. 

Income-tax Act (1922, as amended by Act 7of 
1939), Ss. 66 (2) and 5 (2), (3) and (7)—Assess¬ 
ment by Income-tax Officer Special Circle 
subordinate to Commissioner of Income-tax 
Bombay Presidency Sind and Baluchistan com¬ 
pleted on 31st March 1939 — Assessee’s case 
transferred under S. 5 (2) to Commissioner of 
Income-tax (Central) — Appeal by assessee 
against assessment heard and dismissed by 
Appellate Assistant Commissioner of Income- 
tax Bombay A-Range —Transfer of assessee’s 
case held did not include his assessment com¬ 
pleted on 31st March 1939 —Appellate Assistant 
Commissioner held heard appeal under notifi¬ 
cation of 24th February 1940 as officer subordi¬ 
nate to Commissioner of Income-tax Bombay 


A. I. R. 

Presidency, Sind and Baluchistan — Commis¬ 
sioner of Income-tax (Central) held had no 6 
jurisdiction to state case under S. 66 (2). 

On 31st March 1939, the assessee was assessed to 
income-tax for the year 1934-35 by the Income-tax 
Officer Special Circle Bombay who was, at the date 
of assessment, subordinate to the Commissioner of 
Income-tax Bombay Presidency, Sind and Balu¬ 
chistan. On 1st April 1939 the Income-tax Act 
came to be amended. On 15th April 1939, a demand 
for payment was made on the assessee. He applied 
under S. 27 of the Act to get the assessment set 
aside but his application was rejected. On 18th 
April 1939 the Central Board of Revenue acting 
under S. 5 (2) of the Act as amended, transferred 
the assessee’s case to the Commissioner of Income- 
tax (Central) who was appointed under the amended 
Act. On 10th May 1939 the assessee appealed against 
assessment and his appeal was heard and dismissed . 
by the Appellate Assistant Commissioner Sections I * 
to VI A-Range Bombay who was subordinate to 
the Commissioner of Income-tax (Central). The 
original assessment was made by the Income-tax 
Officer, Special Circle, and by virtue of Notifications 
46 and 47, published in the Gazette of India of 3rd 
and 10th June 1939, "Sections I to VI, (Central)*' 
were in effect substituted for "Special Circle,** and 
by Notification of 24th February 1940 the Central 
Board of Revenue directed that the Appellate Assis¬ 
tant Commissioner of Income-tax, Bombay, “A** 
Range should perform his functions in respect of 
assessees who had preferred appeals against tho 
assessments made or orders passed by the Income- 
tax Officer, Special Circle, Bombay, and whose ap¬ 
peals were pending on 3rd June 1939. That included 
the appeal of the assessee. The question was, whe¬ 
ther the Assistant Commissioner heard the appeal g 
as an officer subordinate to the Commissioner of * 
Income-tax, Bombay Presidency, Sind and Balu¬ 
chistan, or whether be heard it as an officer sub¬ 
ordinate to the Commissioner of Income-tax 
(Central) under S. 5 (7) : 

Held that cases transferred under S. 5 (2) of tho 
Act could not include assessments already com¬ 
pleted : (*40) 27 A.I.R. 1940 Bom. 234, Bel . on. 

[P 656] 

Consequently the assessee’s assessment which was 
completed on 31st March 1939 was not included^ in 
the transfer of the assessee’s case under S. 6 (2). 

Consequently, the Appellate Assistant Commissioner 

heard the appeal under the Notification of 24th 
February 1940 as an officer subordinate to tho 
Commissioner of Income-tax Bombay Presidency, 
Sind and Baluchistan and therefore the Commis- 
sioner of Income-tax (Central) had no jurisdiction * 
to state the assessee’s case to the High Court under 
Section 66 (2). t p 65 /^ 

Sir Jamshedji Kanga and N. P. Engineer 

— for Applicant, 

M. C. Setalvad , Advocate-General 

— for Respondent. 

Beaumont C. J.— This is an application 
asking us to direct the Commissioner of 
Income-tax (Central), to state a case. The 
learned Commissioner has refused to state a 
case, not because he denies that a point of 
law arises, but because he considers that he 
has no jurisdiction to deal with the matter. 
That is the question which we must decide 
on this application. The assessee was assessed 
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a on 3lst March 1939, by the Income-tax 
Officer, Special Circle, and on the next day 
the amendments to the Income-tax Act came 
into operation. On 15th April a demand for 
payment ■was made on the assessee. He 
applied under S. 27 of the Act to get the 
assessment set aside, but his application was 
rejected. On 18th April, the Central Board 
of Revenue, acting under S. 3 (2) of the 
Act, as amended, transferred tho case of the 
assessee by name to tho Commissioner of 
Income-tax (Central). Now, this Court held 
in I.L.R. (1940) Bom. G50, 1 that cases trans¬ 
ferred under S. 5 (2) of the Act could not 
include assessments already completed. That 
* decision binds us, and it follows that the 
assessment, which was completed on 3lst 
March 1939, was not included in the transfer 
of the assessee's case; any further proceed, 
ings relating to the assessee were validly 
transferred, but the completed assessment 
was not transferred. 

On 10th May the assessee appealed against 
his assessment, and his appeal was admit¬ 
tedly disposed of by the Appellate Assistant 
Commissioner, ss. I to VI, A. Range, Bombay. 
In my view, that Assistant Commissioner 
would have been the tribunal to hear tho 
appeal, whether tho transfer made on 18 th 
« April embraced this assessment or not, so 
that his entertainment of the appeal is a 
neutral act. The original assessment was 
made by the Income-tax Officer, Special 
Circle, and by virtue of notifications 46 and 
47, published in the Gazette of India of 3rd 
and 10th June 1939, "ss. I to VI, (Central)” 
were in effect substituted for “Special 
Circle,” and by notification of 24th February 
1910, the Central Board of Revenue directed 
that tho Appellate Assistant Comissioner of 
Income-tax, Bombay, “A” Range, should 
perform his functions in respect of assessees 
who had preferred appeals against the assess- 
d ments made or orders passed by the Income- 
tax Officer, Special Circle, Bombay, and 
whose appeals were pending on 3rd June 
1039. That includes the appeal of the present 
assessee. If the case had been properly 
transferred to the Commissioner of Income- 
tax (Central), there ia no doubt that the 
appeal would have been beard by the Assis¬ 
tant Commissioner, Bombay, A-Rance deal 
mg with*Ss. i to Vi (Central), which included 
all cases transferred to the Commissioner of 
Income-tax (Central). If it was not transfer¬ 
red, it seems to me that the same gentleman 

J /iff# 2 ^ ALR - 1 »1° Bom- 284:1891.0.844: I.L.R. 
U04O) Bom. 660: 42 Bom.L.R. 414, Dayaldas 
Xnshiram y. Commissioner of Income-tax. ' 
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must have heard the appeal under the noti- t 
fication of 24th February 1940. The question 
therefore is whether the Assistant Commis¬ 
sioner heard the appeal as an officer sub¬ 
ordinate to the Commissioner of Income-tax, 
Bombay Presidency, Sind and Baluchistan, 
that is to say, the local Commissioner, or 
whether lie heard it as an officer subordinate 
to the Commissioner of Income-tax (Central) 
under S. 5(7). 

Now, under S.5(2) of the Act, the Com¬ 
missioner of Income-tax (Central) can only 
deal with cases which had been transferred 
to him, and that must mean validly transfer, 
red to him. Therefore, one comes back to 
the question whether the assessment of 8lsfc / 
March 1939, had been validly transferred to 
the Commissioner of Income-tax (Central), 
and, as I have said, on the authority of 
the case decided by this Court, we must 
hold that it had not been transferred. If 
that is so, the Commissioner of Income-tax 
(Central) lias no jurisdiction to entertain 
this case. If that is so, it may follow that 
under S. 5 (7) the Commissioner of Income- 
tax, Bombay Presidency, Sind and Baluchi¬ 
stan, has jurisdiction to state a case under 
S. 66 (2), but we are not concerned with that. 
All wo have to determine is whether the 
Commissioner of Income-tax (Central) has g 
jurisdiction to state a case under S.66(2); 
and, in my opinion, if this assessment of the 
assessee has not been validly transferred to 
such Commissioner, he cannot state a case, 
and ho has no jurisdiction to entertain the 
matter at all. That was the view he took, 
and as we agree with him that he has no 
jurisdiction to state a case, we cannot order 
him to do so. The petition, therefore, must 
be dismissed with costs. 

Kania J. —Two points arise for considers, 
tion on this application, (l) Whether, after 
the assessment was made on 3lst March 1939, 
the order transferring the case to the Com¬ 
missioner of Income-tax (Central) by the h 
Central Board of Revenue, and thereafter by 
the order of the Commissioner of Income-tax 
(Central) to the Income-tax Officer (Central) 
was valid in law, having regard to the fact 
that the assessment order was made before 
the amended Income-tax Act of 1939 came 
into operation. ( 2 ) If that transfer was 
invalid, whether the decision of the Appel- 
late Assistant Commissioner, as given, was in 
his capacity as a subordinate to the Commis- 
sioner of Income-tax, Bombay Presidency, 
Sind and Baluchistan, or as a subordinate 
to the Commissioner of Income-tax (Central). 

It may be noticed that before the amend- 
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ment of 1939 the Income-tax Act provided 
° for the appointment of a Commissioner of 
Income-tax, and it was within his power to 
distribute the work and allot functions to 
Assistant Commissioners and Income-tax 
Officers. By the amendments made in 1939, 
the appointment of Commissioners without 
any reference to areas was contemplated, 
and Assistant Commissioners were appointed 
by the Central Board of Revenue and func¬ 
tions were allotted to them by that Board. 

As regards the first point, the question of 
the right of an assessee in respect of assess¬ 
ment orders made before 1st April 1939, for 
reassessment came to be considered by this 
b Court in I.L.R. (1940) Bom. G50. 1 In the judg- 
ment of the learned Chief Justice there are 
observations which deal with the right of 
appeal against an assessment order before 
31st March 1939. On the principles adopted 
in that case, ho considered it logically to 
follow that such rights as had been acquired 
in respect of the orders of assessment, whe¬ 
ther they were in respect of re-assessment or 
appeal, stood on the same footing. As the 
point did not arise in the reference I ex¬ 
pressed no views on that question. In my 
opinion, on the facts, that question is not 
material here. 

c The appeal from the assessment order 
dated 31st March 1939, should be decided by 
the Assistant Commissioner having power 
to decide appeals against assessment orders 
made in the Special Circle. The Appellate 
Assistant Commissioner, 'A Range’, appoin¬ 
ted after the amendment, at first had juris¬ 
diction to hear appeals in respect of orders 
mude by Income-tax Officer of ‘Special 
Circle’, ss. I to VI (Central) and also specified 
wards. He was a named individual. Under 
the old as also the amended Act, there is no 
objection to appoint one Assistant Commis¬ 
sioner with powers to hear appeals in all 
such cases. The hearing of the appeal over 
d the order in this matter by that individual 
therefore will be when he was Assistant 
Commissioner having jurisdiction to hear 
appeals in all those matters. By reason of 
the amendments made in the order of his 
appointment, and published in the Govern- 
ment of India notification on 3rd and 10 th 
June 1939, the words ’Special Circle’ were 
omitted from the original order. The result 
was that the Appellate Assistant Commis¬ 
sioner remained invested with the powers to 
hear appeals in respect of Ss. 1 to C (Central), 
and wards A to AA. It appears therefore to be 
contended on behalf of the assessee that that 
Assistant Commissioner had no jurisdiction 


to hear the appeal in respect of his assess¬ 
ment order passed when the assessee was * 
under the Special Circle. To remove that 
difficulty, an order was issued and notified in 
the Gazette of India on 24th February 1040. 
The terms of that notification are material 
and have been quoted in the judgment of the 
learned Chief Justice. It is clear from that 
notification that the Central Board of Re¬ 


venue invested the Appellate Assistant Com- 
missioner, Bombay, “A Range,” with powers 
to hear appeals in respect of assessment 
orders made by Income-tax Officers in the 
Special Circle. That Assistant Commissioner, 
whose jurisdiction was otherwise defined in 
the notification published on 15th July 1939, i 
thus acquired jurisdiction in respect of all 
appeals against orders made by the Income- 
tax Officer, Special Circle. 

The question is, whether the appeal deci¬ 
ded in this case by the Assistant Commis¬ 
sioner, ‘A Range’, under the powers given by 
the notification dated 24th February 1940, is 
by the Assistant Commissioner subordinate 
to the Income-tax Commissioner (Central), 
or to the Income-tax Commissioner, Bombay 
Presidency, Sind and Baluchistan. Having 
regard to S. 5 (7), it is clear that the function 
to hear this appeal was not assigned to him 
by the Commissioner of Income-tax without g 
reference to area, that is, Central. He was 
given those powers by the Central Board of 
Revenue under the notification mentioned 
above. If so, the Assistant Commissioner was 
subordinate to the Commissioner of Income- 


x for the area, that is, the Commissioner 
Income-tax for Bombay Presidency, Sind 
id Baluchistan. Therefore the application 
be made by the assessee for stating a case 
ider S. GG (2) should be to the Commissioner 
Income-tax, Bombay Presidency, Sind and 
llucbistan. Clearly he has not done that. 

It was argued before us that the Commis- 
mer of Income-tax (Central), who is the ^ 
iponent here, kept the papers beforo him 
r over two months and gave his decision 
ter six months. It is pointed out that in 
,e affidavit filed in reply it is not disputed 
iat a question of law, which is referable 
ider S. GG (2), arises. Thq only contention 
:ged is that the opponent is not the person 
ho is to make the reference, as be has no 
Tisdiction. An appeal was made to the 
ourt that this was unfair, and revenue 
ithorities should not act in that manner, 
ut the remedy for that is with the assessee. 
e should apply to the proper authorities, 
id as public officers there is no reason to 
ffieve that if their department has com- 
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a mitted an error or allowed proceedings to 
drift whereby the rights of the subject are 
prejudiced in any way, they will not put the 
matter right. The Court is not concerned 
with the moral aspects. The Court i3 called 
upon to decide on the construction of the 
Income-tax Act, whether the opponent should 
be compelled to state a case as asked for. To 
that the clear answer appears to be that he 
cannot be asked to do so. I agree, therefore, 
that the application fails and must be dis¬ 
missed with costs. 

G.N./r.K. Application dismissed. 
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Broomfield and Macklin JJ. 

Shankar Bala Jagtap and others — 

Plaintiffs — Appellants 
v, 

Gotiram Pandurang Pawar and others 
— Defendants — Respondents. 

Letters Patent Appeal No. 24 of 1940, Decided 
on 7th August 1941, against decision of Kania J.. 
in S. A. No. 805 of 1938. 

(a) Transfer of Property Act (1882), S. 55 (4) 
(b) — Plaintiff selling equity of redemption in 
land A to defendant for Rs. 3000 — Defendant 
to redeem land A and other lands and to pay 
balance after deducting costs of litigation to 
c plaintiff — Plaintiff to pay any excess over 
Rs. 3000—Other mortgaged lands to be handed 
over to plaintiff—.By subsequent written agree¬ 
ment plaintiff giving up claim to any balance 
remaining after paying off mortgagees—Defen¬ 
dant obtaining decree for redemption without 
being required to pay anything to mortgagees— 
butt by plaintiff to recover Rs.3000 from defen¬ 
dant less expenses incurred by defendant in 
redemption suit, by sale of land A - No charge 

favour 0{ plaintiff under 
-k, ^ ~ Subsequent agreement held ad¬ 
missible as not registrable under S. 17 (1) (b) 
Registration Act - Hence suit dismissed. 

c „I hep « in !i! SS<>M , their eqDit y of redemption in 
surrey No. 493 to the defendant for Rs. 3000 but 

this ram was to be spent in redeeming the mort- 
A , hat fie,d a “ d . tho oth er lands and only the 

d f °.u y remain,D « doing this and after 

< SL t of 1 llti 8ation was to be paid to 
the plaintiffs. The plaintiffs agreed to pay anv 

excess oyer R S 3000. The othe? mortgagKands 
were to be handed over to them. By a subsequent 
n n n writing the plaintiffs gave up S 
balaDM * her o might be after paying 

mortgagees The plaintiffs thereafter sued to r£ov„ 
the amount of Rs. 3000 less the expenses inSSS 

by the defendant in tho redemption salt by sale of 

on ‘ ho vendors' charge for unpaid purchase 
money under S. 55 (4) (b). T. i>. Act? and onX 


contention that the subsequent agreement was in¬ 
admissible in evidence for want of registration : ^ 

Held (dismissing the suit) that (1) the agreement 
that the price was to be paid on redemption and 
not before being an implied contract to the con¬ 
trary within S. 55 (4) (b), there could be no ques¬ 
tion of any charge on the equity of redemption 
under S. 55 (4) (b) ; [P 7la, b] 

( 2 ) it was extremely doubtfal whether the statu¬ 
tory provision could operate to give tho plain tiffs a 
charge on the land after redemption ; [P 715] 

(3) assuming for the sake of argument that it 

could, the charge would only arise when the owner¬ 
ship of the land passed to the defendant on redemp¬ 
tion of the mortgage. But before that time there 
was a contract to the contrary embodied in the 
subsequent agreement by reason of which no charge 
for the balance of the price oould arise, since the 
claim to that balance had been abandoned ; / 

, x [P 716,c] 

(4) consequently the subsequent agreement did 

not require registration, because it did not operate 
to extinguish any right or interest to or in the land, 
plaintiffs at that time having no such right or 
interest; [p 71c ] 

(5) if the plaintiffs were really entitled to the 
charge which they sought to enforce and became 
entitled to it on the date of the sale deed, the sub¬ 
sequent agreement to relinquish their claim to a 
possible balance would have had the effect of de¬ 
priving them of the right which they had to the 
land as security and in that case the subsequent 
agreement would have operated to extinguish their 
right and would have been compulsorily registrable 
under S. 17(l)(b), Registration Act. [P 70A; P 71n] 

J b) Transfer of Property Act (1882), S. 55 (4) q 
(bj—Sale—Ownership passing at once—Extent 
of money value of charge at date of sale stated 
—Fact that buyer is to pay money to seller’s 
creditor does not exclude charge. 

It is incorrect to make tho money value of the 

Charg ? Qnder S - 65 < 4 > ( b > on 

probability or otherwise of the charge being required. 
There must always be more or less uncertainty as 
to the extent to which, if at all, it may be neces¬ 
sary to rely upon the oharge. When tho ownership 
passes at onoe, the money value of the charge at 
tho date of the sale deed must be the amount of 
the purchase-money remaining unpaid at that date, 
neither more nor less. [P 70 ^ ^ 

But the charge is not excluded by the fact that 
the buyer is to pay tho money to a creditor of the 
* a- I- R- 1918 Mad. 1045 (F. B.) and 
( 34) 21 A. I. R. 1934 All. 406 (F. B.), R e l. on. h 

, „ „ . [P 70/] 

A.O. Desai and B.N. Qokhale — for Appellants. 

G. S. G-upU — for Respondents. 

Kania J. — This is a second appeal from 
decision of the Assistant Judge at Poona, 
who confirmed the decree of the trial Court. 
The plaintiffs brought this suit to recover a 
sum of RS. 4999 (after remitting Rs. 521) on 
the ground that under an agreement dated 
29th August 1916. the defendants had agreed 
to pay the balance to them, after satisfying 
the olaim of the mortgagees. After that 
agreement it was ascertained that no money 
was payable to the mortgagees. It was, 
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a therefore, contended that the whole sum of 
Rs. 3000 was payble to them with interest. 
The defence was that on 30th August 1916, 
under a written agreement between the par¬ 
ties it was agreed that any balance, which 
may remain after the mortgage claims were 
satisfied, was to be retained by the defen. 
dants. The lower Courts have excluded this 
subsequent agreement on the ground that it 
was not registered. They proceeded to deal 
with the plaintiffs’ rights after excluding 
that agreement and held that as no money 
was paid to satisfy the mortgage claims, the 
whole balance should be awarded to the 
plaintiff's. In order to appreciate the rival 
® contentions, it is necessary to bear in mind 
the terms and scheme of the two documents. 
The first document of 29th August 191G, is a 
sale deed for Rs. 3000 of the land particularly 
described in that conveyance. After reciting 
that the property was sold the document 
proceeds as follows: 

You should take the remaining mortgaged lands 
from the possession of the creditors as indicated 
above and give them into our possession. If the 
sum that is found due to the creditors after taking 
accounts is less than the purchase amount you 
should pay the balance to us. You have no right 
over that sum. If perhaps the sum found due to the 
creditors after taking accounts is more we shall 
repay that out of the other mortgaged properties, 
c You are not to be burdened with that. If it becomes 
necessary to file a suit in Court for the redemption 

of the lands from the said creditors.You 

should incur the costs of the suit and should deduct 
the same from the sale price to be paid to us. The 
consideration is as under : 

After deducting the sum that will have to be 
paid to the creditors after taking accounts and the 
costs of the suit, if a suit is required to be filed for 
the purpose of redeeming the lands, from the sum 
of Rs. 3000 you should pay the balance found due 
to us and should hand over the remaining mort¬ 
gaged lands to us, . • . We have sold you absolutely 
the land as described above, for the consideration 
of Bs. 3000. 

The second document executed the next 
day, after reciting the document of 29th 

d August 1916, provided as follows : 

In that there is a term in the deed that after 
paying whatever is found due to the creditor after 
taking accounts the balance is to be paid to us. 
But you are not to pay us at all the balance that 
will be left over. Only that you are to keep with 
yourself permanently the land that has been sold 
to you and you are to give us the remaining mort¬ 
gaged lands that will be freed from the mortgage. 
You are only to pay ofl the encumbrance in favour 
of the creditor and the land is to remain with you 
as sold absolutely for that and for your labour. 

On behalf of the respondents it was argued 
before me that in respect of the balance of 
the purchase price there was a statutory 
charge in favour of the vendors under S. 55 (4), 
T. P. Act. The effect of the second docu- 
ment was to extinguish that charge and, 


therefore, the document required registra¬ 
tion. In the alternative it was contended * 
that the second document purported to alter 
the consideration for the first. That is alter¬ 
ing a term of the contract and therefore 
required registration. It was lastly contended 
that if it was found that nothing was payable 
to the mortgagees, there was no provision 
in the deed as to what should be done to 
the balance, and therefore the judgments of 
the lower Courts are correct. In my opinion, 
the first contention is unsound. There is 
nothing in the document itself to show that 
there arose a charge in favour of the vendors. - 
It does not appear on the face of the docu¬ 
ment what amount if any would bo payable / 
to the vendors for the balance. Indeed the 
document contemplates the contingency of 
the sum of Rs. 3000 not being sufficient to 
satisfy the claims of the mortgagees and the 
costs to be incurred in litigation. It was, 
therefore, provided that if any amount in 
excess was to be spent the vendors would 
pay the same. Under these circumstances, 

I am unable to consider that the property 
was under a statutory charge of over Rs. 100. 

In respect of that balance therefore, no 
interest in any immovable property was 
created. Even assuming it to be otherwise, 
the effect of the second document, in my g 
opinion, was not to extinguish any charge. 
What was stipulated was that the balance 
if any was not to be paid to the vendors. 
The fact, that after four years it was ascer¬ 
tained that no money was payablo to the 
mortgagees who were in possession, cannot 
govern the question whether the document 
when executed required registration. The 
simple term in that document was that the 
stipulation about the payment of the balanco 
was given up. In my opinion, that stipula¬ 
tion did not affect immovable property, and 
the document was being tendered for a col¬ 
lateral purpose that did not create, affect ^ 
or extinguish any interest in immovable 
property. Under the circumstances the first 
contention must be rejected. 

The contention that the second document 
altered the consideration is also unsound. 

I am concerned in this litigation only with 
this particular stipulation and nothing else. 

A promisee has a right at any time to gi\o 
up the performance of any part of the pro¬ 
mise. That does not require any considera- 
tion under the Contract Act. In the present 
case, the giving up of the right to receive the 
balance doe 3 not amount to an alteration of 
the term about considertion but i3 merely 
giving up of a right to the performance of 



1942 Shankar Bala v. Gotiram Pandurang (Brownfield J.) Bombay 69 


a part of the contract between the parties. 
° The last contention is clearly unsound. A 
day after the first agreement the contracting 
parties agreed that the only obligation of 
the purchaser was to satisfy the claims of 
the mortgagees, and to see that the lands 
which were covered by the mortgage were 
delivered free to the vendors. Both expressly 
and impliedly therefore, the obligation of the 
purchaser to pay any money was cancelled 
and it is therefore improper to contend that 
the document does not provide for the con¬ 
tingency of nothing being found payable to 
the mortgagees. Towards the close of the 
document, it is expressly provided that the 
& only obligation which remained on the pur¬ 
chaser was to see that the lands mortgaged 
were delivered free from encumbrances to 
the vendors. I therefore, think that the lower 
Courts were in error in rejecting the agree¬ 
ment of 30th August 1916. It should have 
been admitted in evidence. Giving effect to 
the terms of that document, it is clear that 
the plaintiffs have no right to sue for the 
balance alleged to be due under the arrange¬ 
ment contained in the document of 29th 
August 1910. The basis of the suit having 
gone, the suit does not lie. The appeal is 
therefore allowed, the decision of the lower 
c Courts is set aside and the suit is dismissed 
with costs throughout. 

Judgment in Letters Patent Appeal 


Broomfield J. — This is a Letters Patent 
appeal from a judgment of Kania J., who, 
disagreeing with both the lower Courts, dis¬ 
missed a suit brought by the appellants to 
recover the price of land sold by them to 
defendant l by sale of the land. The appel¬ 
lants were the owners of a field survey No. 493 
and some other lands which were in the pos¬ 
session of mortgagees under a mortgage of 
, 1868. On 29th August 1916, they executed a 
sale deed, ex. 26 , in favour of defendant l. 
d The material terms of this document, which 
was registered, are as follows : 

I*nd thus bounded, along with the trees, shrubs 

uTV* and ,! 1 ? n 8 , wilh their component 
parte, hoa been sold for the said sum of Bs. 3000. 

^orefore take into your possession all 
Re mortgaged lands from the creditors, either by 
mutual consent, or through Court and out of them 

Ha r U,d K in yonr Possession the land sold 
and described above and pay assessment and should 
make a vahiwat permanently and without any 
trouble from generation to generation including 
sons and grandsons. No right, title or interest has 
been left therein in us or in our heirs and excoutors 
eto. You should take the remaining mortgaged lands 
from the possession of the creditors as indicated 
above and give them into our possession. If the 
sum that is found due to the oreditors after taking 
accounts is less than the purohase amount, you 


should pay the balance to us. You have no right 
over that sum. If perhaps the sum found due to B 
the creditors after taking accounts is more, weshall 
re-pay that out of the other mortgaged properties. 
You are not to be burdened with that. If it becomes 
necessary to file a suit in Court for the redemption 
of the lands from the said creditors we shall render 
every possible assistance in that matter and will 
join in the suit. You should incur the costs of the 
suit and should deduct the same from the sale price 
to be paid to us. The consideration is a9 under : 

After deducting the sum that will have to be 
paid to the creditors after taking accounts and the 
costs of the suit if a suit is required to be filed for 
the purpose of redeeming the lands, from the sum 
of Bs. 3000, you should pay the balance found due 
to us and should hand over the remaining mort¬ 
gaged lands to us. If the costs exceed the amount, 
we shall pay the excess. We have sold you absolutely 
the land as described aJ)ove, for the consideration / 
of Bs. 3000 without any oral and written terms of 
any kind whatsoever. 

Stated briefly, the effect of this was that 
the plaintiffs sold their equity of redemption 
in survey no. 493 to defendant l for Rs. 3000, 
but this sum was to be spent in redeeming 
the mortgage on that field and the other 
lands and only the balance if any remaining 
after doing this and after deducting the cost 
of litigation was to be paid to the plaintiffs. 
The plaintiffs agreed to pay any excess over 
Rs. 8000. The other mortgaged lands were to 
be handed over to them. On the following 
day, 30th August, the parties entered into an 
agreement which was reduced to writing. 9 
That is Ex. A. The material portion of this 
document is : 

We have yesterday (date 29th August 1916) exe¬ 
cuted a sale deed in your favour for Rs. 3,000 in 
respect of the land, survey No. 493 of Saswad. In 
that there is a term in the deed that after paying 
whatevor is found due to the creditor after taking 
accounts, the balance Is to be paid to us. But you 
are not to pay us at all the balance that will bo left, 
over. Only that you aTO to keep with yourself per¬ 
manently the land that has been sold to you andi 
you are to give us the remaining mortgaged lands, 
that will be freed from the mortgage. 

You are only to pay od the encumbrance in favour 
of the creditor and the land is to remain with you 
as sold absolutely for that and your labour. 

According to this writing then the plain- 
tiffs gave up their claim to any balance 
there might be after paying off the mort¬ 
gagees, and defendant 1 on the other hand 
apparently became liable to redeem the mort- 
gage whatever it cost. This document was 
not registered. Defendant l duly filed a re¬ 
demption Suit No. 16 of 1917 and in septem- 
bor 1920, he obtained a decree for redemption 
without any payment being required to be 
made to the mortgagees. The decree was 
confirmed in appeal in September 1921 . There 
were some review proceedings which ended 
in March 1924, but they left the decree as it 
was. In July 1932 , the plaintiffs sued defen. 
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a dant 1, his brothers and subsequent pur. 
chaser of part of the property to recover 
Rs. 4999 by sale of Survey No. 493. This 
amount was made up of Rs. 8000, the pur¬ 
chase price under Ex. 26, plus Rs. 2760 inte¬ 
rest from the date of the appellate Court's 
decree in the redemption suit, less Rs. 240 
allowed to defendant l for expenses of the 
litigation, less Rs., 521 which were remitted. 
This suit was obviously based on the ven¬ 
dors’ charge for unpaid purchase money 
under S. 55 (4) (b), T. P. Act. 

The trial Court held that Ex. A was in¬ 
admissible in evidence. Defendant l was 
allowed Rs. 500 for the expenses of the liti¬ 
gation and the plaintiffs were given a decree 
for Rs. 3746. The decree was confirmed in 
appeal by the Assistant Judge. I may say 
that both the lower Courts relied very 
largely on S. 92, Evidence Act, but that has 
nothing to do with the case, Ex. A not being 
an oral agreement. There was a second appeal 
which was heard by Kania J. The principal 
points argued before him in support of the 
lower Courts’ finding were that there was a sta¬ 
tutory charge in favour of the vendors under 
S. 55 (4) (b) and that the effect of the second 
document Ex. A was to extinguish that charge, 
so that the document required registration, 
c In the alternative, it was contended that the 
second document purported to alter the con¬ 
sideration for the first. This alternative is 
really the same point in a different form. 
The cases in which it has been held that an 
unregistered writing cannot alter the terms 
of a registered instrument all turned on the 
point that the unregistered writing in ques¬ 
tion affected immovable property and there¬ 
fore itself required registration. Substantially, 
there is only one point in the appeal, viz., 
whether Ex. A is compulsorily registrable 
under S. 17 (l) (b), Registration Act, and that 
depends on whether the sale deed gave the 
^ plaintifls a charge under S. 55 (4) (b), T. P. 
Act, and whether, if so, Ex. A operated to 
extinguish that charge. Kania J. says in one 
place that no interest in immovable property 
was created in respect of the balance, if any, 
payable to the plaintiffs. But I gather that 
what he really meant was that the value of 
the interest was not Rupees 100 or over and 
therefore even if F.x. A extinguished that 
interest it did not require registration. 
He says : 

It does not appear on the face of the document 
what amount if any would be payable to the vendors 
for the balance. Indeed the document contemplates 
the contingency of the sum of Rs. 3000 not being 
sufficient to satisfy the claims of the mortgagees 
and the costs to be incurred in litigation. It was 


therefore provided that if any amount in excess was 
to be spent the vendors would pay the same. Under 0 
these circumstances, I am unable to consider that 
the property was under a statutory charge of over 
Rs. 100. 


But, with deference, we think it is incor. 
rect to make the money value of the statutory 
charge under S. 55 (4) (b) depend on the pro¬ 
bability or otherwise of the charge being re- 
quired. There must always be more or less 
uncertainty as to the extent to which, if at 
all, it may be necessary to rely upon the 
charge. What the statute says is that where 
the ownership of the property has passed to 
the buyer before payment of the whole of 
the purchase money, the buyer has a charge 
upon the property for the amount of the 
purchase money remaining unpaid. When 
the ownership passes at once, the money 
value of the charge at the date of the sale 
deed must, we think, be the amount of the 
purchase money remaining unpaid at that 
date, neither more nor less. It may be 
pointed out that the charge is not excluded 
by the fact that the buyer is to pay the money 
to a creditor of the seller : 89 Mad. 997 1 and 
56 ALL. 766. 2 

It has also been held by Kania J., that 
even if a charge is created by the sale deed 
in favour of the plaintiffs it was not exting¬ 
uished by their agreeing that the balance if 
any was not to be paid to them. This agree¬ 
ment he thought did not affect immoveable 
property. He has also observed that a pro¬ 
misee has a right at any time to give up the 
performance of any part of the promise. 
This was in answer to the argument that 


i 


9 


Ex. A altered the consideration for the sale 
deed, but, as already pointed out, that seems 
to be merely a part of the same point. No 
doubt the promisee may give up part of the 
consideration if he wishes. He cannot be 
compelled to take the whole of his pound of 
flesh. But the question here is not whether 
he can give it up but whether he can be h 
forced to give it up. That depends in the 
present case on whether plaintiffs are bound 
by the agreement Ex. A. To make them 
bound it is necessary to prove the agreement 
and it cannot be proved if it is compulsorily 
registrable. If the plaintiffs are really entitled 
to the charge which they are seeking to en¬ 
force and became entitled to it on the date 
of the sale deed, the agreement to relinquish 


8 ) 5 A.I.R. 1918 Mad. 1045 : 37 I.C. 429 : 39 
. 997 : 31 M.L J. 530 (F.B.), Sivasubramama 
ir v. Subramania A\jar. 

4) 21 A.I.R. 1934 All. 406 : 149 LC,.781 : 56 
766 : 1934 A.L.J. 318 (F. B-), Mt. Naima 
tun v. Basant Singh. 
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their claim to a possible balance bad the 
effect of depriving them of the right which 
they had to the land as security, and we 
think it could hardly be disputed in that case 
that Ex. A would operate to extinguish their 
right and would be compulsorily registrable 
under s. 17 (l) (b), Registration Act. 

In our opinion, however, there is a simple 
answer to the plaintiffs' claim and it is this. 
The statutory charge under S. 55 (4) (b) is on 
the property sold. In this case the property 
sold was the equity of redemption in the 
land. That is all the plaintiffs had to sell. 
The agreement was, however, that the price 
was to be paid on redemption and not before. 

6 So that there conld be no question of any 
charge on the equity of redemption there being 
an implied contract to the contrary. Anyhow 
plaintiffs are not seeking to enforce a charge 
on the equity of redemption; they are seek, 
ing to recover their money by sale of the 
land after redemption of the mortgage. It 
seems to us to be, to say the least of it, ex¬ 
tremely doubtful whether the statutory pro¬ 
vision could operate to give the plaintiffs a 
charge on the land after redemption. But, 
assuming for the sake of argument that it 
could, the charge would only arise when the 
ownership of the land passed to defendant 1 , 

c i. o.,on redemption of the mortgage. But be¬ 
fore that time there was a contract to the 
contrary embodied in Ex. A, by reason of 
which no charge for the balance of the price 
could arise, since the claim to that balance 
had been abandoned. On this view Ex. A did 
not require registration, because it did not 
operate to extinguish any right or interest to 
or in the land, plaintiffs at that time having 
no such right or interest. Kanin J., therefore, 
was right in admitting ex. a in evidence 
and as a necessary consequence dismissing 
the plaintiffs’ suit. The appeal is dismissed 
t with costs. 

i Q-N./r .K. Appeal dismissed. 

T. P. Act- ’ 

(a) (’38) Mulla P. 304 N. "Exclusion of charve " 

C84) Mitra P. 276 N. 311. 8 

(b) (’36) Mulla P.304 pt.(d)and P. 305 Illaa. (3). 

('34) Mitra P. 276 N. 311. 1 ' 
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Beaumont 0. J., N. J. Wadia 
and Sen JJ. 
Emperor 


* • 

Kasamalli Mirzalli. 

£ 8t -9 r i, n,inal Ses3i0ns . iMl, Cases Nos, 27 t 
35, Decided on 16th October 1941, 


(a) Letters Petent (Bombay), Cl. 26 — Error 
of law—Conviction should be set aside only if 0 
it has prejudiced accused. 

It is not essential, whenever there ha? l>cen some 
error of law, to set aside the conviction, but un¬ 
doubtedly the Court must set aside the conviction, 
if it thinks that the error of law has prejudiced the 
accused. If it thinks that the error of law has not 
prejudiced the accused, then the conviction can 
stand. [P 72/} 

• (b) Criminal P. C. (1898), S. 236- Scope — 
Alternate charge of abduction or kidnapping is 
proper — S. 236 applies even if facts are in 
doubt. 

The condition on which S. 236 comes into operation 
must be complied with, and there must be a single 
act or series of acts of a certain nature, and that 
nature must raise a doubt about which of several 
offences the facts, which can be proved, will con- / 
stitute. But that doubt may include a doubt as to 
what exact facts within the ambit of the series of 
acts postulated can be proved. At the time the chargo 
is framed, the prosecution can never know exactly . 
what facts they will succeed in establishing. The 
most promising witness may break down in cross- 
examination; and the prosecution are entitled to 
say: “If we prove certain of our alleged facts, then 
such and such an offence will be committed; but if 
we prove other of such facts, then it will be another 
offence 1 ’, and to charge the offences in the alterna¬ 
tive, Therefore, where the prosecution is in doubt 
whether they could prove that the girl was under 
sixteen an alternative charge of ’kidnapping or 
abduction is proper: 62 Cal. 956, Dissent. [P74e t /) 

(c) Penal Code (1860), S. 362 — Charge of 

abduction — Corroboration of details of alleged 
sexual intercourse is not necessary. 0 

The proposition that in cases involving sexual 
intercourse it is a rule of practice, amounting al¬ 
most to a rule of law, that corroboration of the 
woman's story must be obtained does not apply in 
the case of abduction because the offence of abduc¬ 
tion is complete if the Qccused takes the woman away 
by deceitful means intending to seduce her to sexual 
intercourse, (p 74 ^] 

(d) Bombay (City) Police Act (4 of 1902), 

S. 63—Scope—It is less wide than S. 162, Cri¬ 
minal P. C.—Statements by witnesses to police 
—Use of—Right to cross-examine such witness 
is privilege of defence — Court cannot call for 
such statements and use them for examining 
witnesses. 

Section 63, City of Bombay Police Act, is in tho 
form which 8. 162, Criminal P. C., took before it h 
was amended in 1923, and is a good deal less wide 
than the amended S. 162. Tho right to cross-exa¬ 
mine a prosecution witness on his statements made 
to tho police is a privilege conferred on tho dofenoe. 
Where tho defence docs not cross-examine tho wit¬ 
nesses on their police statements, it is illegal for 
the Court to call for the police statements and put 
to witnesses questions founded on those statements. 

(e) Criminal trial — Duty of prosecution 
counsel—Judge adopting illegal course—Coun¬ 
sel should draw Judge's attention to such ille¬ 
gality. 

Judges have a right to expect assistance from 
counsel, and more particularly from counsel in¬ 
structed on behalf of the Crown. Therefore, where 
tho Judge is adopting an illegal course in the use of 
the statements to the police the counsel for the pro- 
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secution should draw the* Judge's attention to the 
° illegality of the course he is adopting. [p lbc\ 

(f) Criminal trial — Duty oi prosecution_ 

Prosecution witness giving false story in com¬ 
mittal Court—Duty oi prosecution explained_ 

Practice of tendering such witness lor cross- 
examination condemned. 

The prosecution must always be perfectly fair. It 
is not the function of the Crown to procure the 
conviction of an innocent person. But the Crown is 
not bound to call before the Court a witness who, it 
believes, is not going to speak the truth. If the 
Crown informs the accused of the name of the wit¬ 
ness and produces him in Court, it can then leave 
it to the accused to call him or not, as lie thinks 
fit. If the witness is called, the Crown can cross- 
examine him. Therefore where a witness has been 
called before the committing Magistrate, and pre- 
5 sumably he has told a story which the prosecution 
believe to be false, and consequently, they do not 
wish to call him in the Sessions Court, their proper 
course in such a case is not to call him themselves, 
hut to give his name to the defence, see that he 
was present in Court and tell the defence, if they 
did not already know it, what he was prepared to 
say. He should not be tendered for cross-examina¬ 
tion. The practice of tendering witnesses for cross- 
examination leads to confusion and does not induce 
to the discovery of the truth : (*4*2) *29 A.I.It. 194*2 
Bom. 37, Rel. on. [P 75 h; P 76a,c] 

(g) Criminal trial — Accused — Duty of, to 
explain which of two stories is true. 

An accused is not bound to make a statement; he 
can keep his mouth closed. But where he has set 
up an alibi as his defence in the committing Magis¬ 
trate's Court, which he was not proposing to prove 
C in the .Sessions Court, and has instructed his coun¬ 
sel to cross-examine with a view to showing a dif¬ 
ferent story, it is bound to prejudice the jury 
very much when lie declines to say which of the 
two 6 tories is true. [P 760 , h] 

(h) Criminal trial — Jury trial — Verdict — 
Judge making wrong use of police statement — 
Other ample material on record to justify con¬ 
clusion of jury—Conviction is proper. 

Where there is ample material on which the jury 
could find that the story of the complainant and 
her husband was true, and the use which the Judge 
made of the police statement, though undoubtedly 
wrong did not have any influence whatever on the 
verdict of the jury, the conviction should not be set 
aside. [P 760 ; P 776] 

(i) Penal Code (1860), Ss. 323 and 366 — 

^ Charge of abduction supported by medical evi¬ 
dence of ruptured hymen — Charge should not 
be entered as under S. 323. 

Where the complaint is that a girl was abducted 
and ravished and this is supported by medical evi¬ 
dence of ruptured hymen, the churge should not be 
entered as one under S. 3*23. [P 78a] 

(j) Criminal trial — Delay in complaining to 
police — Delay of two days held not material. 

The delay of two days in going to the police is 
not remarkable in the case of illiterate persons with 
no money and no friends in the place where the 
offence was committed. [P 78c] 

S. G. Velinkar and N. A. Modi , instructed by 
N. K. Pctigara (Public Prosecutor) — 

for the Crown. 

Sir Jamshedji Kang i, M. M. J haven, R. J» 
Kolah and A. B. Thakur — for Accused. 


(FB) (Beaumont C. J.) A. I. R. 

Beaumont C. J.— In this case the Court 
has to consider a certificate given by the C 
learned Advocate-General under clause 26 , 
Letters Patent, Under that clause, if the 
Advocate-Generai certifies that there is a 
l>oint of law involved in the case which re¬ 
quires further consideration, this Court has 
to determine the point of law, and, if it 
thinks that there has been an error in law, 
can review the whole case and pass the re¬ 
quisite judgment and sentence. There is no 
doubt in this case that there was an error 
of law in relation to the use which the 
learned Judge made of statements of witnes¬ 
ses made before the police. We will deal 
with that more in detail in a moment. But f 
the existence of that error, which is admit¬ 
ted by Mr. Yelinkar for the Crown, requires 
us to review the whole case. It is not 
essential, whenever there has been some 
error of law, to set aside the conviction, but 
undoubtedly we must set aside the convic¬ 
tion, if we think that the error of law has 
prejudiced the accused. If we think that 
the error of law has not prejudiced the 
accused, then the conviction can stand. In 
order to determine the question of prejudice 
we have gone very carefully through the 
whole of the evidence on record. 

The accused was convicted under S. 366, 9 
Penal Code, of abduction, which involves, 
so far as this case is concerned, removing a 
woman by deceitful means with the inten¬ 
tion that she may be seduced to illicit inter¬ 
course. That is the charge on which the 
accused was convicted. The facts on which 
the charge wa9 based are stated clearly and 
succinctly in the reference made by the 
learned Advocate-General in para. 2, els. (a) 
to (1), which we accept as correct, and which 
are as follows: 

(a) The complainant Sarwarbai was at tho date 
of the alleged offence about 13 or 14 years old. She 
was married to one Gulambussein when she was , 

six years old. ** 

(b) Gularahussein came with the complainant to 
Bombay about the begiuning of the month of June, 
1940, with a view to find out a job for himself in 
Bombay. As Gulambussein did not succeed in gett¬ 
ing a job for him>elf, he and the complainant tried 
to get a job for the complainant in a film company. 

(c) About June 30. they commenced to live with 
a woman named Mumtaz. Sirdar, one of the 
daughters of Mumtaz, and .her son were working 
in film companies. Sirdar and her brother pro¬ 
mised to make endeavours to obtain a job for the 
complainant in tho film companies in which they 
were working. 

(d) On 1* rid ay 5th July accused 1 came to tlie 
house of Mumtaz. Mumtaz told the complainant 
and Gulamhussein that accused 1 was tho pro¬ 
prietor of a film company. Sirdar who was present 
at the time stated that accused 1 had a film com- 
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pany at Andheri. Accused 1 told the complainant- 
a that he could offer her a job. 

(e) On Saturday Gth July, Sirdar took the com¬ 
plainant, telling her that she was being taken to a 
film company, to a room in a hotel. Sirdar then 
left the complainant alone in the room saying that 
he was going to buy cigarettes. A person then 
came into the room and the complainant got 
frightened. The person who had entered the room 
thereupon left the room. 

(/) On the night of Saturday 6th July, the com¬ 
plainant was taken by Sirdar’s brother to Circo 
Film Company aod the complainant worked there 
as an extra hand. 

(g) On the morning of Sunday 7th July, the 
complainant reported to her husband how Sirdar 
had taken her to the hotel on Saturday and stated 
that Sirdar was not their well-wisher. The com¬ 
plainant and her husband thereupon decided to 
b leave the house of Momtaz. 


(h) The complainant and her husband then 
started to go to Andheri in order to see accused 1 
who had promised the complainant a job in bis 
him company at Andheri. When they had gone up 
to Hind Mata Cinema they saw a car standing near 
the cinema in which were seated accused 1 and 2 , 
a boy, one Nazir and the driver. The complainant 
and her husband went up to the car and told 
accused 1 that they were going to him at Andheri 
for the job which he had mentioned. Accused 1 
thereupon stated that it was good that they bad 
happened to meet him at that place. He asked 
them to get into the car and promised to take them 
to the film company at Andheri after he had taken 
his meals. Thereupon the complainant and her 
husband got into the car. The car then proceeded 

c to the house of accused 1 at Parol. 

(i) Accused 1 then arranged for the luggage of 
the complainant and her husband being brought 
from the house of Mumtaz and thereafter told the 
complainant and her husband to rent a room for 
themselves and put their luggage in the room. The 
complainant's husband, accused 2 and Nazir therc- 
upon went to look for a room. As no room was 
available nearby, accused 1 slated that the luggage 
should be taken to Nazir's room and kept there. 
After the luggage had been left in Nazir’s room, 
accused 1 took the complainant and her husband 
inthc car to an eating house where they were given 

100CI* 

(j) The complainant and her husband then cot 
into the car. When the car came near the J. J. Hos- 
pital, the driver and the boy were asked to go out 
of the car and they did so. Accused 1 then began to 

d where N 6 WhCD the C3r Came near the P lace 
! f r 8 roo “ Y 83 8,tuated accused 1 told the 

to . 8 ° fotch a match box - When the 
LTSA BtU ^ l Vith lh0 match ho*, accused ! 

r f° wilh Nazir to his room and 

whfle he w \u Stated that - in mean- 

2 d * ake the complainant to the film 

h J, Dam ° r ° 8 i8tered there for a job. 
f"husband desired to accompany the complainant 
Accused 1 however stated that he would return in a 
short time and that the husband should in the 
meantime rest in the room of Nazir. Tho car then 

2 1 "a ^““Plainantand accused 1 and 

i in the car. Accused 1 was driving the car. 

stauL A t < w e l 1 dr ° Ve the Car t° wards a jungle 
stating that the company was situated there. The 

complainant was taken to a hot in Jnhu. Accused 1 1 

heionM 1 ?, 811 ^wn and have her tea and said that 
he would then take her to the company. Accused 1 


thereupon brought an open bottle of lemonade- from 
outside. The complainant drank the liquid and 6 
began to feel giddy. Accused 1 then lifted her up, 
and put her on a cot and tied her. Accused 2 took 
out a knife and stood with the open knife nc-ar tlie- 
bed. When the complainant began to cry, accused 2 
stated that he would kill her with the knife. Accu=- 
cd 1 then ravished the complainant. Accused 2 
thereafter came near her. The complainant then 
became unconscious. 

(1) This was the complainant’s first experience of 
sexual intercourse. 

Accused 2 was acquitted, so that in this 
judgment references to the accused are to 
accused 1 . The defence of the accused was 
somewhat singular. In the committing 
Magistrate’s Court he stated that ho had not 
taken the complainant to Juhu or anywhere y 
else, that the case was a false one, and that 
the day of the alleged offence, Sunday 7th 
July, he had spent in part in his house and 
in part at a wedding ceremony. In the Ses¬ 
sions Court his counsel, a man of wide ex¬ 
perience in criminal cases, cross-examined 
the complainant and her husband with a 
view to showing that the accused had taken 
the complainant to Juhu, as alleged, had had 
sexual intercourse with her there, but had 
taken her with her consent, and in conside¬ 
ration of Rs. 20 which he had paid to her 
husband. The cross-examination seems to 
have been based on the story of a man named 
Nazir who gave evidence in the Sessions 9 
Court. It is, of course, apparent that the 
defence set up in the committing Magis¬ 
trate’s Court, and the defence outlined in 
the Sessions Court, are wholly inconsistent; 
but when the accused was asked under S. 342, 
Criminal P. C., what he wished to say with 
regard to tho evidence led against him, he 
said that he wished to say nothing. Presum¬ 
ably in so doing he was acting on the advice 
of his counsel. The result was that the jury 
had before them two defences relied on by 
the accused, which were wholly inconsistent 
with each other, and the accused was unable 
or unwilling to suggest which of the two h 
defences they might properly regard as true. 

In the circumstances it is not to be wondered 
at that they rejected both the defences as 
untrue. On the application to the learned 
Advocate-General for a certificate the ac¬ 
cused elected to stand on the defence of 
consent, because the learned Advocate Gene¬ 
ral in his certificate says : 

Whereas it was represented to mo that it was the 
case for accused 1 as indicated in cross-examina¬ 
tion and by tho arguments of his counsel that the 
etory of tho complainant and her husband was 
false. The complainant and her husband had on 

a- e a I °* a ^ e 8 e ^ offence mot accused 1 near 
Hind Mata Cinema by appointment and the oom- 
plamant had accompanied aocusedl to Juhu willing- 
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v and with the consent of licr husband who well 
-:ncw the purpose for which she was being taken to 
Juhu. Accused 1 had sexual intercourse with her 
a: Juhu with her consent. Accused 1 had paid the 
husband Rs. 20 on the Friday preceding the day of 
the alleged offence in the room of Nazir where they 
were living on that day. The complainant and her 
husband had made a false charge against accused 1 
because the husband had on the day following the 
nay of the alleged offence asked accused 1 to pay him 
Rs. 20 which he had declined to do. 

In this Court, again, the accused stands 
cn that defence. Therefore, admittedly the 
real question before the jury, and the ques¬ 
tion on the merits of which this Court has 
to arrive at a conclusion, is whether, when 
the accused on July 7 took the complainant 
& in his motor car for a drive to Juhu, he took 
her with her consent, she understanding that 
sexual intercourse was the object of the 
drive, or whether he took her by deceitful 
means, on the pretence that he would get 
her a job in a cinema company, and get her 
name registered, his object in taking her by 
such deceitful means being that she might 
be seduced to sexual intercourse. There are 
substantially four objections taken to the 
legality of the trial. It is said, in the first 
place, that there was a wrong joinder of 
charges, because the accused was charged in 
the alternative with kidnapping or abduc- 
c tion. Whether the charge of kidnapping 
could be supported would depend on whe- 
ther the prosecution evidence that the com¬ 
plainant was under sixteen at the time of 
the offence was accepted by the jury. If it 
was, there would be a clear case of kidnap¬ 
ping. If it was not, then the case would be 
abduction. It seems to me that the alter¬ 
native charge was justified by S. 23G, Crimi- 
nal P. C., which provides : 

If a single act or series of acts is of such a nature 
that it is doubtful which of several offences the 
lacts which can be proved will constitute, the ac¬ 
cused may be charged with having committed all or 
any of such offences, and any number of such 
charges may be tried at once; or he may be charged 
A in the alternative with having committed some one 
of the said offences. 

Sir Jamshedji Kangfl has referred us to 
two cases of the Calcutta High Court, 59 Cal. 
6 1 and G2 Cal. 95G, 2 which seem to us to take 
too narrow view of s. 23G of the Code. That 
High Court considers that S. 236 does not 
apply, if "the facts are in doubt” (the phrase 
is that used by the learned Judges in Cal¬ 
cutta); it only applies where, assuming the 
facts alleged by the prosecution to be proved, 

1. (’31) 18 A. I. R. 1931 Cal. 414 : 132 I. C. 254 : 
32 Cr. L. J. 892 : 69 Cal. 8 : 35 C. W. N. 945, 
Mebcr Sheikh v. Emperor. 

2. (’35) G2 Cal. 956 : 39 C. W. N. G20, Istahar 
Xhondkar v. Emperor. 


there is a doubt as to what offence has been 
committed. We do not think that is the mean- ° 
ing of the section. The condition on which 
the section comes into operation must be 
complied with, and there must be a siDgle 
act or series of acts of a certain nature, and 
that nature must raise a doubt about which 
of several offences the facts, which can bo 
proved, will constitute. But we think that 
doubt may include a doubt as to what exact 
facts within the ambit of the series of acts 
postulated can be proved. At the time the 
charge is framed, the prosecution can never 
know exactly what facts they will succeed 
in establishing. The most promising witness 
may break down in cross-examination; and / 
in our view the prosecution are entitled to 
say : “ If we prove certain of our alleged 
facts, then such and such an offence will be 
committed; but if we prove other of such 
facts, then it will be another offence”, and 
to charge the offences in the alternative. 
That is the exact case here the prosecution 
being in doubt whether they could prove 
that the girl was under sixteen. We think 
ill. (a) to S. 236 shows that the Calcutta view 
of the section is too narrow. 

Then the next objection taken is that the 
learned Judge did not warn the jury that in 
cases involving sexual intercourse it is a rule g 
of practice, amounting almost to a rule of 
law, that corroboration of the woman’s story 
must be obtained. But that point seems to 
be founded in error. This was not a case of 
rape. The evidenco suggested rape, but rape 
outside the jurisdiction of the Courtof Session. 
The only charge was of abduction, and the 
offence was complete, if the accused took the 
complainant away on 7th July by deceitful 
means intending to seduce her to sexual 
intercourse. It was not necessary that the 
details of the alleged sexual intercourse should 
be corroborated, and intercourse was admit¬ 
ted by the cross-examination. Of course, any ^ 
Court would normally require corroboration 
of a woman’s statement that intercourse was 
without her consent. But that does not rest 
on any technical rule. There was any amount 
of corroboration of the girl’s evidence that 
the taking away was not with her consent. 
There was the evidence of her husband; the 
medical evidence; and the whole history of 
the case from which the jury might infer 
that her consent was lacking. The third 
point is the point to which I have already 
alluded, namely, that the learned Judge 
made an improper use of statements made 
by witnesses to the police in the course of the 
investigation. This case is governed by S.63, 
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City of Bombay Police Act, and not by S. 162, 
Criminal P. C. Section C3, City of Bombay 
j Police Act, is in the form which S. 162 , 
Criminal P. C., took before it was amended 
in 1923, and is a good deal less wide than the 
amended S. 162. Section 63, City of Bombay 
Police Act, provides : 

No statement made ly any person to ft police 
officer in the course of an investigation under this 
Act shall, if taken down in writing, be signed by 
the person making it nor shall such writing be used 
as evidence. 

Then there is a proviso similar to that in 
S. 162 , Criminal P. C„ which says : 

Provided that, when any witness is called for the 
prosecution whose statement has been taken down 
& in writing as aforesaid, the Court shall, on the 
request of the accused, refer to such writing and 
may then, if the Court thinks it expedient in the 
interests of justice, direct that the accused be 
furnished with a copy thereof. 

So that the right to cross-examine a pro¬ 
secution witness on his statements made to 
the police is a privilege conferred on the 
defence. In thi3 case certain witnesses were 
called by the prosecution, who did not cor¬ 
roborate the complainant and her husband 
on certain material points. Their evidence 
was that although the complainant and her 
husband had stayed with Mumtaz, as alleged, 
they had left her house on 5th July, two days 
c before the offence, and that accused 1 was not 
known to Mumtaz and her daughter Sirdar, 
and had not come to their house on 5th July, 
and had not been introduced to the com¬ 
plainant at their house. So that to that 
extent they did not help the prosecution, and 
in those circumstances, naturally, counsel 
for the defence did not cross-examine them 
on their police statements. But the learned 
Judge himself called for the police state¬ 
ments, and put to some of the witnesses 
questions founded on those statements. That 
was a clear breach of the provisions of s. 63, 
as Mr. Velinkar in this Court has admitted, 
g We are told that counsel for the defence 
• protested, but there is no record of his so 
doing. We accept the statement; but he 
might not carry his protest very far, because 
it would probably be apparent to him that 
the course which the learned Judge was 
adopting was likely to lead the learned 
Advocate.General to grant a certificate in 
case of conviotion. We think it unfortunate 
that counsel for the prosecution did not point 
out to the learned Judge the illegality of the 
course he was adopting. A protest from the 
prosecution would have come with more 
force; and the Public Prosecutor, at any rate, 
must know by heart S. G3, City of Bombay 
Police Aot. We think that he ought to have 


instructed his counsel to draw the learned e 
Judge’s attention to the illegality of the 
course he was adopting. Judges have a right 
to expect assistance from counsel, and more 
particularly from counsel instructed on 
behalf of the Crown. Kania J. is a Judge, 
whose experience at the bar and on the bench 
has not brought him much into touch with 
the criminal law, and therefore he would be 
more likely to fall into an error of practice 
in a criminal matter than some other Judges. 
We think the Crown ought to have pointed 
out to him the effect of S. 63, City of Bombay 
Police Act. However that was not done, and 
the question is whether the action, which 
the learned Judge took, has prejudiced the / 
accused. 

The learned Judge did not use the sta^- 
ments before the police in the cases of 
Mumtaz and her daughter Sirdar, but he 
did use them in the case of Jaywant and in 
the case of Nazir. Sirdar had stated in the 
witness-box that she did not know accused 1 , 
but when the police came to her on the in¬ 
formation of the complainant for the pur¬ 
pose of tracing accused 1 under the name 
of Kasamalli, and knowing that he was 
employed in the G. I. P. Kailway, Sirdar 
took them to Jaywant who lived in a chawl 
close to hers. Sirdar says that she had known g 
a Kasamalli when she was employed with 
tho Wadia Movietone Company, and that 
she went to Jaywant because Jaywant knew 
that Kasamalli. Jaywant inquired what 
Kasamalli was meant, and being told that 
he was engaged in the G. I. P. Railway, took 
them to the accused. Jaywant said that he 
did not know whether Sirdar knew accused l 
or not, and the learned Judge did put to him 
a statement which he had made to the police, 
that he had seen Sirdar speaking to the 
accused. That, no doubt, tended to suggest 
that Sirdar was an untruthful witness, but 
there was ample other material on whioh 
the jury could have come to that conclusion. * 

The learned Judge also used a statement 
to the police in the case of the witness Nazir. 
Now, Nazir’s evidence is in a very unsatis- 
faotory condition. He was called before the 
committing Magistrate, and presumably 
told a story which the prosecution believed 
to bo false ; and consequently they did not 
wish to call him in tho Sessions Court. In 
our opinion their proper course in such a 
case was, not to call him themselves, but to 
give his name to the defence, see that he 
was present in Court, and tell the defence, 
if they did not already know it, what he 
was prepared to say. As he had given evi- 
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0 dence before the committing Magistrate, 
the defence probably knew what be was 
prepared to say, and the defence, if they 
thought fit, could have called him as a wit¬ 
ness. In our opinion, the duty of the prose¬ 
cution in criminal cases is clear. It must 
always be perfectly fair. It has been said 
over and over again that it is not the func- 
tion of the Crown to procure the conviction 
of an innocent person. That is obvious. But 
the Crown is not bound to call before the 
Court a witness who, it believes, is not going 
to speak the truth. If the Crown informs 
the accused of the name of the witness and 
produces him in Court, it can then leave it 
b to the accused to call him or not, as bo 
thinks fit. If the witness is called, the Crown 
cap cross-examine him. But in this case 
Nazir was tendered for cross-examination. 
In a recent case, 43 Bom. L. R. 946, 3 this 
Court has pointed out that this practice of 
tendering witnesses for cross-examination is 
inconsistent with S. 138, Evidence Act, and 
that it ought not to be employed in the case 
of a witness whose evidence is not merely 
formal. The present case affords a good illus¬ 
tration of the disadvantages of the practice. 
Nazir gave evidence, which was of consider, 
able importance. We have his examination 
c by the accused, which is called cross-exami¬ 
nation, but is in fact examination-in-chief, 
and we have no cross-examination by the 
Crown, because he was supposed to be a pro- 
secution witness. It is very difficult, there¬ 
fore, to determine whether the witness was 
a credible person or not. We ought to have 
had examination in-chief and cross-exami¬ 
nation. The practice of tendering witnesses 
for cross-examination leads to confusion and 
does not induce to the discovery of the truth. 

Nazir’s story was that the complainant 
and her husband came to his room, not on 
the Sunday, the day of the offence, as the 
prosecution say, but on the previous Friday; 
^ that accused 1, who was a Head Time- 
Keeper in the G. I. P. Railway, Nazir being 
a rivettor, used to come and see him as a 
friend every three or four months, and he 
chanced to come in on 5th July and met the 
complainant and her husband, and that out 
of sympathy, because the complainant's hus¬ 
band was very poor, gave him Rs. 20. It is 
now, of course, suggested that there was 
something beyond sympathy which induced 
his generosity. But Nazir says that it was 
induced by sympathy. Then he says that 
the complainant and her husband remained 

3. (’42) 29 A. I. R. 1942 Bom. 37 : 43 Bonn L. R. 

946, Emperor v. Sadeppa Gireppa Mutgi. 


in his room until Tuesday, 9th July. He 
does not say that they were present there 
during the day on Sunday the 7th, but he 
says they slept there that night, and that on 
Monday the 8th, the day after the offence, 
the accused came to his room again, because 
he wanted to ask him to fetch some ghee 
from his native place, to which Nazir was 
proposing to go, and that on that occasion 
the complainant’s husband asked for a fur- 
ther Rs. 20. That evidence is the basis of 
the story that this visit to Juhu was taken 
with the consent of the complainant and her 
husband in return for Rs. 20 , and that the 
subsequent charge before the police was in¬ 
duced by failure to get a further rs. 20 . It t 
was entirely a matter of fact for the jury 
to decide, whether they would accept Nazir's 
evidence or not. The only point on which 
he was cross-examined by the learned Judge 
in connection with his police statement was 
as to whether he had mentioned before the 
police that the accused came to see him on 
the Monday to ask him to fetch ghee from 
his native place—an entirely irrelevant 
point, because such a matter, even if true, 
might very well not have been stated to the 
police, who might not have asked why the 
accused came. Therefore, the point is of no 
relevance at all, and I do not think it could g 
have influenced the jury in any way. 

So that, it really comes to this, whether 
the jury could have been influenced by the 
statement of Jaywant made to the police 
that he had seen Sirdar speaking to ac¬ 
cused l, and it seems to me that it would be 
altogether wrong to set aside the conviction, 
because the statement was wrongly admit¬ 
ted in evidence. There was a mass of evi- 
dence on which the jury could find the 
charge proved. We have pointed out the 
singular behaviour of the accused himself in 
not making any statement in the sessions 
Court. Of course, an accused is not bound 
to make a statement; he can keep his mouth 
closed. But having already set up an alibi 
as his defence in the Committing Magis¬ 
trate’s Court, which he was not proposing to 
prove in the sessions Court, and having, 
presumably, instructed his counsel to cross- 
examine with a view to showing that bis 
trip with the complainant to Juhu was an 
assignation made with her consent, it was 
bound to prejudice the jury very much when 
he declined to say which of the two stories 
was true. There was also the conduct of the 
complainant and her husband, which on the 
evidence seems to be utterly inconsistent 
with the suggestion that the husband ^as 
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seeking to dispose of his wife for prostitu¬ 
tion. It is quite clear that these two people 
who were strangers to Bombay, got into the 
hands of Mumtaz and her party, who were 
on the fringe of the cinema business, and if 
the husband had been desirous of disposing 
of his wife for the purposes of prostitution, 
we have no doubt that the parties, into 
whose hands they got, would have provided 
the means without the slightest .difficulty. 
If the accused made this arrangement with 
the husband to enjoy the wife in return for 
Rs. 20, and possibly a promise of a further 
rs. 20 , why should he bother to take her to 
Juhu in the rainy season ? There would have 
^ been very little difficulty in finding some 
room or hotel in Bombay, to which he could 
have taken her. 

There was ample material on which the 
jury could find that the story of the com- 
plainant and her husband was true, and we 
do not think that the use which the learned 
Judge made of the police statement, though 
undoubtedly wrong, had any influence what¬ 
ever on the verdict of the jury. Then another 
objection, and the last objection, which is 
taken to the conduct of the trial, is in 
para, (p) of the representations made to the 
learned Advocate-General, which reads: 
c The charge of the learned Judge to the jury was 
in oontravention of S. 297, Criminal P. 0., inas¬ 
much as it was not a summing-up of the evidenco 
for the prosecution and defence, containing an 
endeavour to presont tho evidence on both sides 
impartially before the jury but that the said charge 
amounted to a sustained effort at persuasion of the 
jury to take a particular view. 

Having considered very carefnlly the whole 
of the charge to the jury, and all the evi¬ 
dence on the record, we are satisfied that 
that allegation is not maintainable. The 
learned Judge did put the evidence on both 
sides. It is a little hard to say that the 
learned Judge did not put the accused's case 
d fairly, when the accused himself would not 
say what his case was. But the learned 
Judge did refer to the evidence of Nazir, 
and he did refer to the discrepancies, whioh, 
no doubt, exist in the evidence of the com¬ 
plainant and her husband, though he in¬ 
timated to the jury his view that those 
discrepancies were not on matters vital to 
the establishment of the charge, and we 
think that view is right. We think that the 
learned Judge showed in the charge that he 
had formed a view in favour of the com- 
plainant’a story, and it may very well be 
that the colour of his charge was to some 
extent determined by the nature of the 
address for the defence, of which we have 


no record; but the learned Judge in his e 
charge mentions that counsel for the defence 
had suggested that the prosecution story 
was an insult to the intelligence of the jury. 

If that sort of extravagant statement was 
made, the Judge in charging the jury was 
bound to try and remove its effect and to 
point out that the complainant’s story was 
at any rate a perfectly rational one. The 
learned Judge, we think, rather unduly 
emphasised the poverty and lack of friends 
of the complainant and her husband, and 
possibly some of his observations would have 
been more appropriate in an address by 
counsel for the prosecution, but taking the 
summing-up as a whole, we do not think it f 
can be said to have omitted any point in 
favour of the accused or to contain any 
misdirection or non-direction. 

A great point was naturally made by the 
defence of the clelay which took place in 
lodging the complaint with the police. The 
offence took place on Sunday, 7th July. 
Gulamhussein, the husband of the com¬ 
plainant, says that his wife was unconscious 
until Monday night; and her evidence also is 
that she was given something to drink in the 
hut at Juhu, which rendered her unconscious. 
She probably was not wholly unconscious, but 
she was not in a condition to tell her story 0 
until Monday. Gulamhussein says that he 
had gone to the police station on Tuesday, 
but they laughed at him, and suggested 
that he was a man who was using his wife 
for the purposes of prostitution. He has evi. 
dently gone wrong in his memory, because 
he puts many incidents of the police inquiry 
as taking place on Tuesday, whereas the 
police records show that they happened on 
Wednesday the 10th. It may be that Gulam¬ 
hussein went on Tuesday, and not getting 
any encouragement did not go again until 
Wednesday. But, at any rate, he did go on 
Wednesday the 10 th some time in the morn- ^ 
ing, and his complaint was entered by 
Sergeant Guilfoyle in the non.cognizable 
register. We think that that entry is difficult 
to understand. It says : 

Tho complainant says that sho is 17 years of 
age and oamo to Bombay from Delhi about a month 
back, and came to know the accused who wero said 
to bo film actors. On 7th July 1940, they took her 
in a motor car No. 9486 to some unknown spot and 
she bad had liquor and thus they had sexual inter¬ 
course with her. They treated her roughly in doing 
so. Sho complains of pain in abdomen. 

It was noted at the end that she was 
treated at the K. E. M. Hospital for two 
abrasions on chest and ruptured hymen and 
allowed to go, and the charge is entered in 
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a the non.cognizable register under s. 323, 
Penal Code. The entry does not state whe- 
therthe sexual intercourse was with or with, 
out her consent, which would seem to have 
been a relevant detail. In any case, when a 
charge of this sort is made, and supported 
by medical evidence of ruptured hymen, 
S. 323 seems a peculiar section to name. The 
learned Judge evidently thought that the 
police did not take sufficient trouble over 
this case, and were very unsympathetic to 
the complainant and her husband (which was 
their own story). The entry in the non. 
cognizable register lays some foundation for 
that suggestion. But fortunately the Inspec- 
& tor noted the entry, and told Deputy Ins¬ 
pector Kale to make a proper inquiry, and 
then an inquiry was made. We do not think 
that the conduct of Deputy Inspector Kale 
is open to so much criticism as the learned 
Judge suggests. However, the learned Judge 
was very careful to point out to the jury 
that whether the police had behaved pro. 
perly or improperly had nothing to do with 
them, or with the charge which they were in¬ 
vestigating, and he pointed out to them that, 
if they rejected the evidence as to the girl 
being under sixteen, the whole question was 
of abduction, and that depended on whether 
c she was taken on Sunday to Juhu by deceit- 
ful means with the intention that she might 
be seduced to sexual intercourse. The delay 
of two days in going to the police is not, in 
our view, remarkable in the case of illiterate 
persons with no money and no friends in 
Bombay. 

In our opinion, the verdict, which the 
jury arrived at, was the only possible verdict 
which they could have arrived at on the 
evidence; and, although the learned Judge 
undoubtedly was guilty of an error of law- 
in using the police statement, we are satis- 
fied that that did not affect the verdict of 
. the jury. We, therefore, propose to make no 
order on the reference. We are not prepared 
to interfere with the sentence passed on the 
accused. With regard to the class, the ac¬ 
cused seems to bo a person of the character 
which falls within class B, and we may re- 
commend this classification to Government, 
though it was refused by the trial Judge. 

K.S./R.K. Order accordingly. 
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Balwant Jivan Pawar — Accused. 
Criminal Refs. Nos. 94 and 95 of 1941, Decided 
on 17th October 1941, made by Dist. Magistrate, 
Nftsik. 


Bombay Borstal Schools Act (18 of 1929), 
Ss. 21 Proviso and 12—Magistrate ordering 
detention—Government and not High Court can 
interfere. 

Where the trial Court has substituted an order 
for detention for a sentence of transportation or 
imprisonment the High Court cannot interfere in 
appeal or revision. Only Government has power 
under S. 12 to alter the order made by the Magis¬ 
trate. [P 79<0 

B.G.Iiao , Govt. Pleader—lor the Crown. 

Broomfield J. —These are references by 0 
the District Magistrate of Nasik in the 
matter of one Balwant Jivan Pawar, a 
youth who has been convicted of two offences 
of indecent assault, one on a married woman 


}f fifty and the other on a girl of eleven, 
rhe trial Magistrate ordered him to be 
letained in the Borstal School for a period 
>f three years, and the authorities respon¬ 
sible for the Borstal School object to this 
urder on the ground that youths of this type 
exercise a bad inlluence in the School. The 
District Magistrate has accordingly sub¬ 
mitted the cases to this Court and recom¬ 
mends that the accused should be dealt with 
in some other way. The learned District 
Magistrate has suggested whipping, but as 
the°accused is eighteen years old, the Whip¬ 
ping Act does not apply in the case of an 
offence under S. 354. Moreover, as the learned 
Assistant Government Pleader points out, 
5 . 21, Borstal Schools Act, appears to deprive 
as of any jurisdiction to interfere at all. 

rhe proviso to that section says : 

Provided that nothing contained in the Code of 
Criminal Procedure 1398, shall be construed to 
lutborise any Court or Magistrate toalteror reverse 
in appeal or reyision any order 

to the age of an oflender or the substitution of an 
srder for detention in a Borstal School for tran.- 
portation or imprisonment. 
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This appears to mean that if the trial 
w Court has substituted an order for detention 
for a sentence of transportation or imprison¬ 
ment tins Court cannot interfere in appeal 
or revision. The fir3t part of the section says 
that an order of detention under s. G shall 
be deemed to be a sentence of imprisonment 
for the same period. It was recently held 
by the Chief Justice and Sen J. in Cri. 
Appln. No. 250 of 1941* that S. 21 of the Act 
debars us from making any such order as 
the District Magistrate asks us to make. It 
seems that only Government has power to 
alter the order made by the Magistrate. It 
might be done under S. 12. The papers 
b must, therefore, be returned to the District 
Magistrate. 

R.K. Papers returned. 

1. Cri. Appln. No. 250 of 1941, Decided on 19th 
August 1941, by Beaumont C. J. and Sen J., Em¬ 
peror v. Bhaila Ravin. 

Cr. p. C_ 

(’41) Chitnloy, S. 399 N. 8 Pt. 1; S. 435 N. 15. 

(’41) Mitra, Page 1333 N. 1172 ; Fage 1431 
N. 1207. 
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N. J. Wadia and Wassoodew JJ. 

Hasanali Gulamali Patanwalla 
e Accused 


v. 

Emperor. 

Criminal Revn. Appln. No. 300 of 1941. Decided 
on 6 th October 1941, from oonviction and sentence 
recorded by Chief Presidency Magistrate, Bombay. 

Bombay Shops and Establishments Act (24 
ol 1939), S. 17 — Rules under Act, R. 12 (4) — 
Employees employed on dally terms are entitled 
to holiday if they work for si* days in week— 
Notice under R. 12 ( 4 ) not put up - Employer 
Is liable. 


Tho meaning of S. 17 is that all employees wl 
ther employed by the week or more or by the d 
only should be entitled to one day’s holiday 
every week in which they have worked for ■ 
days. Tho definition of "employer” in S. 2, cl. ( 
a makes no exception in favour of persons em’ployi 
labourers on daily terms only. Nor does the defii 
tion of person employed ” in clause (13) of S 
exclude from the meaning of "persons employe, 
those persons whoso employment is on daily tern 
Section 4 does not exempt persons employed fre 
?ence a person who employs peoi 
°" da,1 y ! orme is not exempted from comply! 
with the requirements of sub-r. ( 4 ) of R. 12 / Su 
person is bound to put a notice required by R 
(4) in his business premises. (p 79 g< h ; P 80c 

Sir n ?!' i ? anl “} Sttohad, A. T. Janai and V.\ 
Ohhalrapatt — for Accused. 

M. C. Belalvad (Advocate-General) and B 
Bao (Assistant Government Pleader J — 

v v vxt a. . _ Crow 

ft. J. Wadia J. —This is an applies tit 

in revision against a conviction of the a 


plicant by tho Chief Presidency Magistrate e 
of Bombay under Rr. 12 (7) and 12 ( 4 ) read 
with R. 15 of the rules under tho Bombay 
Shops and Establishments Act, 1939. The 
applicant is the proprietor of a restaurant 
called the Coronation Darbar Hotel in Bom. 
bay. The charge against him was that he 
did not exhibit in his restaurant a notice in 
form G, specifying the day or days of the 
week on which the persons employed by 
him shall be given a holiday as required by 
R. 12 (4) of the rules framed under the Act, 
and that he did not make entries in the 
registers or records which he was required - 
to maintain under the rules. The learned 
Magistrate convicted the accused for breach / 
of each of these sub-rules and sentenced him 
to pay a fine of Rs. 10 on each of the two 
charges. The conviction under R. 12 (7) is 
not challenged before us. It is admitted that 
the accused was bound to make entries in 
the registers as required by R. 12 (7) and 
that he did not make them. 

The only point urged before us is that the 
conviction under R. 12 ( 4 ) cannot be sustained 
because owing to the fact that the accused 
employed persons in his restaurant only 
from day to day and not by the week or 
month, he was not bound to put up in bis 
restaurant the notice mentioned in sub-r. ( 4 ) g 
of R. 12 . The contention is that R. 12 ( 4 ) 
and s. 17 of the Act do not apply at all to 
establishments which employ persons only 
from day to day and not on weekly or 
monthly terms. It has been found that the 
persons engaged by the accused in his res- 
taurant were engaged only from day to day 
being paid at the end of each day. There is 
nothing in the language of sub-r. ( 4 ) of R. 12 
which can support the applicant’s conten¬ 
tion. The rule requires that every employer 
shall exhibit in his establishment a notice 
in form G, and the definition of “employer" 
in S. 2, cL (5), makes no exception in 
favour of persons employing labourers on h 
daily terms only. Nor does the definition 
of "person employed" in clause (is) of s. 2 
exclude from tho meaning of “persons em¬ 
ployed" those persons whose employment is 
on daily terms. Section 4 of the Act specifi¬ 
cally exempts from the operation of the Act 
several classes of employees, but hore again 
there is no exemption of persons employed 
from day to day. There is therefore no rea- 
son why the faot that the accused employs 
people only on daily terms should exempt 
him from complying with the requirements 
of sub-r. (4) of R. 12 . 

It was argued that the language of S. 17 
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<s o! ihe Act suggests that the persons who are 
entitled to a holiday are only those whose 
engagement is for a week or more, and that 
therefore as the accused did not employ any 
persons on weekly terms he was not hound 
to give his employees a holiday and it would 
be meaningless to require him in these cir¬ 
cumstances to put up in his establishment a 
notice specifying the weekly holiday to be 
given. Here, again there is nothing in the 
language of S. 17 to support the contention 
that only those employees whose engagement 
is for a week or more are entitled to the 
holiday mentioned in the section. The first 
clause of the section says that every person 
^ employed in a restaurant, eating house, 
theatre or any other place of public amuse¬ 
ment or entertainment shall be given at 
least one day in a week as a holiday, and the 
proviso says that nothing in the sub-section 
shall‘apply to any person whose total period 
of employment is less than six days. There is 
no reference in the section to the terms on 
which the employee is engaged, whether by 
the week or by the day. The only reference is 
to the total period of employment being not 
less than six days. The first clause refers to 
one day in a week being given as a holiday 
and the proviso lays down that those who 
c have worked for six days would be entitled 
to such a holiday. The meaning is that those 
who have worked for six days in any week 
would be entitled to one day as a holiday; 
and the second clause provides that the 
holiday shall he with pay. If the intention 
of the Legislature in enacting the proviso 
had been that the benefit of the section 
should not extend to those whose employ¬ 
ment was by the day only, it would have 
been easy to say in the proviso that nothing 
in the sub-section should apply to those 
whose employment was from day to day. It 
seems to us that the meaning of the section 
, is that all employees whether employed by 
the week or more or by the day only should 
be entitled to one day's holiday in every 
week in which they have worked for six days. 
The view taken by the learned Magistrate 
is, in our opinion, correct and the conviction 
of the accused was justified. The rule will 
be discharged. 

Tj K Rule discharged. 


A. I. R. (29) 1942 Bombay 80 fl 

Beaumont C. J. 

Basappa Malesappa Rajure — 

Judgment-debtor — Appellant 
v. 

Sambappa Shivalingappa Ashlye — 

Decree-holder — Respondent. 

First Appeal No. 178 of 1939, Decided on 2nd 
October 1941, from decision of First Class Sub- 
Judge, Sholapur, in Darkhast No. 903 of 1938. 

Dekkhan Agriculturists’ Relief Act (17 of 
1879), S. 71—S. 71 applies to proceedings under 
Act — Defendant becoming agriculturist after 
decree — S. 71 does not apply — Uncertified 
adjustment cannot be relied. 

Section 71 enables an adjustment of a decree to y 
be proved in a manner in which it could not be 
proved apart from that section, but only in a pro- 
ceeding under the Act. The section applies only to 
a decree passed in a proceeding under the Act, and 
it is not open to a defendant to rely upon an un¬ 
certified adjustment of a decree not passed in a 
proceeding under the Act, by showing that ho has 
become an agriculturist, since the date of the decree. 

[P 81a, b] 

S. S. Kavlekar — for Appellant. 

D. A. Tulzapurkar — for Respondent. 

Judgment. — This is an appeal from an 
order made in execution by the First Class 
Subordinate Judge of Sholapur. On 9th 
March 1937, a decree was passed in favour 
of the present respondent on two mortgage g 
bonds, the amount being payable by instal- 
ments with a default clause. Default was 
made, and the decree-holder applied to exe¬ 
cute the decree. On that application the 
judgment.debtor sought to rely on certain 
payments and adjustments of the decree 
made out of Court, and not certified under 
0 . 21 , R. 2 ( 2 ), Civil P. C., 1908. 

Order 21, R. 2, Civil P. C., provides that 
where any money payable under a decree of 
any kind is paid out of Court, or the decreo 
is otherwise adjusted in whole or in part, the 
adjustment is to be certified to the Court; 
and then sub-r. (3) provides that a payment h 
or adjustment, which has not been certified, 
shall not be recognized by any Court exe- 
cuting the decree. Therefore, these adjust¬ 
ments cannot he recognized by the Court, 
unless the judgment-debtor can show that 
0. 21, R- 2 does not apply, and he seeks to do 
that by reliance on S. 71, Dekkhan Agricul¬ 
turists’ Relief Act, which provides that the 
last clause of S. 259, Civil P. C., (which cor¬ 
responds to O. 21, R. 2 (3)) shall not apply to 
payments out of Court made in any pro¬ 
ceeding under the Act, in any case where an 
acknowledgment by the judgment-creditor 
for the samo is produced, or when the pay¬ 
ment is either admitted by him or proved. 
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The question is whether this application of 
the appellant in the clarkhast was made in a 
proceeding under the Act. Now, the decree 
is not on the face of it a decree against an 
agriculturist. The defendant did not prove 
at the trial his status of an agriculturist, 
but his contention is that since the date of 
the decree he has become an agriculturist, 
and therefore the suit is now a proceeding 
under the Dekkhan Agriculturists’ Relief 
Act, to which s. 71 applies. The learned 
Judge held that as the defendant was not 
an agriculturist at the time of the decree, 
S. 71 did not apply, and in my opinion, that 
is the right view. 

Section 71, Dekkhan Agriculturists’ Re¬ 
lief Act, enables an adjustment of a decree 
io be proved in a manner in which it could 
not be proved apart from that section, but 
only in a proceeding under the Act. In my 
view, the section applies only to a decree 
passed in a proceeding under the Act, and it 
is not open to a defendant to rely upon an 
uncertified adjustment of a decree not pass¬ 
ed in a proceeding under the Act, by show¬ 
ing that he has become an agriculturist, 
since the date of the decree. 1 think, there¬ 
fore, the judgment of the learned Judge was 
right, and the appeal must be dismissed 
< with costs. 

Appeal dismissed . 

c. p. c. — 

(•4(1) Chiuioy. 0. 21 R 2, N. 21. 

C4l) Mulla, Pago 744, Note “Sub-rule (3).” 
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Chagla J. 

Trimbak Yeshvant Nene and others _ 

Plaintiffs 

v. 

Abdulla Abdul Rahiman and others _ 

Defendants. 

d jgfjK No> 1492 of 1939 . Decided on 3rd September 

(a) Costs—Different charges of fraud against 

fendln»1 e end M n ? - °" tMr succeS3 ««•» de¬ 
fendant is entitled to separate set of costs. 

As an ordinary rulo each of tho defendants ap¬ 
pearing and succeeding in the suit is entitled to 

flmt , °- 0n tbe broa d principle 

that a person, who is brought before the Court, 

wrongly ns it turns out, is entitled to defend him- 

Xili. “ T .Wl b *i ho em pl°jnient of such 
advocate ns he thinks fit. To this general principle 

ot law however certain exceptious have been grafted. 

„ . [P 82c) 

if parties to a suit are charged with fraud or 

SK°rf i ? D or br . M ? h of trU8t - lbe y are fully 

2RJL defe J nco of Uwh- character to employ 

M to iS r 8UC . h 001,11501 08 ,h °y tbink fit so 
im B/ tbem t0 Separate c0sl3 ’ P«‘ic“larly 


when there are different charges of fraud against 
the several defendants : (1*87) 36 Ch.D. -144 and e 
(’41) 28 A I.R. 1041 Bom. 16, Rel on. (P 82rf] 

(b) Bombay High Court Rules (Original Side), 

R. 549A—Quantilicauon of costs relumed. 

Rule 549A has application only when the Judge 
trying the suit can without any difficulty fix tbe 
costs. This rule is n« t intended to constitute the 
Judge a Taxing Master (costs not quantified). 

[P 82c] 

S. R. Tendulkar and 1. T>. Davar — 

for Plaintiffs. 

D. B. Dcsai and S. T. Karanec ; K. A. Sarnjee 
and U. M. Khakhar; and 1*. B. Re<jc — 

for Defendants 1; 2; and 3 respectively. 


ORDER.— In view of my decision in the suit, tbe 
plaintiffs must pay the costs of the suit of defendant 
1 and defendant 2. Mr. Tendulkar on behalf of the 
plaintiffs submits that I should only allow one 6et of 
costs as between defendant 1 and defendant 2, and 
he contends that their defences are common and that 
therefore there was no reason why they should have 
severed their defences and instructed separate solici¬ 
tors and appeal red by separate counsel. Mr. Tendulkar 
points out that the question in the suit related to the 
title of the properties which defendant 3 had mort¬ 
gaged to defendant 1 and defendant 1 in his turn 
had transferred to defendant 2. Defendant 2 was 



defending his title to the properties. That was the 
only issue in the suit, and the defences of defen¬ 
dant 1 and defendant 2 were common. Mr. Tendul¬ 
kar relies on the proposition of law its enunciated by 
Sir Dinshah Mulla in his commentary on S. 35, 
Civil P. C., that separate costs should not be allowed 
to defendants if the defence is common to all, or 
their interests are the same. This proposition of law 
has received legislative recognition in the Bombay ^ 
Pleaders Act (17 of 1920) where S. 21 lays down 
that where in any proceeding there are several 
parties having the same interests or putting forward 
the same defence, they shall not, if awarded costs, 

Ik* allowed more than one set of pleaders* fees on 
party and party taxation unless the Court otherwise 
directs. 

Now, in this caso it lias to be noted that serious 
charges of fraud were levelled both against defen¬ 
dant 1 and defendant 2. Defendant 1 was charged 
with having prepared a fabricated document and 
having aute-duted it. Defendant 1 and defendant 2 
wero charged with conspiracy in that they conspired 
to defraud tho plaintiffs and defendant 3 of their 
rights in the properties, the subject-matter of tho 
mortgage deed. The question then arises whether, 
in view of these serious charges of fraud against de¬ 
fendant 1 and defendant 2, they were entitled to k 
sever their defences and appear by separatosolicitors 
and counsel. In (1887) 36 Ch. D. 444» there was an 
action brought by some of tho creditors of ono 
Harvey on behalf of themselves and tho other credi¬ 
tors to have a salo of a life interest belonging to 
Harvey set aside on tho grpund that it had been 
made under an order of the Court to two persons, 
ono of whom was in a fiduciary position to the trust 
estate and that a proper disclosure of tho facts had 
not been made. The sale was made to ono Conks 
and one Bunyon, the first two defendants on tho 
record; they bought for themselves and four other 
persons who were also mndo defendants. Tho trial 
of the action was before Fry J. Fry .1. decided in 
favour of the defendants. The plaintiffs appealed 


1. (1887) 36 Ch.D. 444 : 58 L.T. 97 : 36 W.R. 200 
Boswell v« Coake. * 
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and the Court of Appeal reversed the decision of 
° Fry .T. Then there was an appeal to the House of 
Lords, and the House of Lords restored the judg¬ 
ment of Fry J. Fry .1. made tlie following order as 
to costs (p. 44*3): 

. in taxing the costs below both in the nigh 
Court of Justice and in the Court of appeal, the 
Taxing Master do consider whether any of the de¬ 
fendants in the cause who appeared separately had 
sufficient reason for severing in their defences, and 
if and in so far as it shall appear that they had 
not, then the said Taxing Master shall allow only 
one set of costs, or only as many sets of costs as he 
shall think right.’■ 

The Taxing Master allowed a separate bill of costs 
to each of the defendants, and he did this on the 
ground that the action was very serious both as to 
character and property to these defendants. The 
plaintiffs took out a summons to have the certificate 
b of the Taxing Master reviewed in respect of the 
allowance of costs of separate appearance. The matter 
came on before North J. It is to be noted that at 
the bar, counsel appearing for the plaintiffs conceded 
that Coaks and Bunyon who were charged with 
fraud were entitled to have costs for separate ap¬ 
pearances, and the only matter that was argued was 
whether the other four defendants who were not so 
charged were entitled to have separate sets of costs. 
North J. refused to go behind the decision of the 
Taxing Master holding that there was no appeal 
from his discretion. The matter then went in appeal 
and in the Court of appeal at the bar it was again 
conceded that the two defendants who were charged 
with fraud were entitled to have separate sets of 
costs, and the only point that was argued on behalf 
of the appellants was whether there was any occa¬ 
sion for the four defendants who were not personally 
c charged with fraud to appear separately from each 
other. Now it seems to me that it is the general 
principle as enunciated by North J. in this decision, 
(1887) 3G Ch. D 444.1 that as an ordinary rule each 
of the defendants appearing and succeeding in the 
suit is entitled to have separate sets of costs. 

This principle bus also been accepted by the 
Chief Justice in a recent decision in 42 Bom. L. R. 
878. 2 At p. 879 the learned Chief Justice says that 
it is the practice to allow each of the defendants 
appearing separate sets of costs on the broad principle 
that a person, who is brought before the Court, 
wrongly as it turns out, is entitled to defend bimself 
in his own way and by the employment of such 
advocate as he thinks fit. Now, to this general prin¬ 
ciple of law certain exceptions have been grafted, 
and the question is whether this particular case is 
an exception ns Mr. Tendulkar contends. In my 
d opinion if parties to a suit are charged with fraud or 
misappropriation or breach of trust, they are fully 
entitled in defence of their character to employ such 
solicitor and such counsel ns they think fit. But I 
also hold that in this case there are different charges 
of fraud against the two defendants, and this case 
does not even fall within the exception contended 
for by Mr. Tendulkar, becausethe fraud with which 
Mr. Desai’s client is charged is different from the 
fraud with which Mr. Somjee’s client is charged, 
and Mr. Desai and Mr. Somjee are entitled to 
defend their clients separately against these distinct 
charges of fraud, and therefore it cannot be said 
that the defences of defendant 1 and defendant 2 are 
common. I therefore hold that the plaintiffs should 

2. (’41) 28 A. I. R. 1941 Bom. 16 : 192 I. C. 174 * 
I.L.R. (1940) Bom. 837 : 42 Bom. L. R 878, Shri‘ 
dhar Balkrishna v. Toona City Municipality. 


pay the costsof the defendants and that there should 
he two sets of costs. Counterclaims of defendants 1 & 
and 2 are dismissed with costs. Costs to he set off 
against the costs awarded to the defendants. Mr. 
Tendulkar applies that I should quantify the costs 
of this suit under R. 549A, Bombay High Court 
Rules. This rule has application only when the 
Judge trying the suit can without any difficulty fix 
the costs. This rule is not intended to constitute the 
Judge a Taxing Master, and looking to the serious¬ 
ness of the charges in this case, the length of the 
inquiry and the other factors, I do not think it is a fit 
case in which I should quantify the costs. Therefore 
the costs should be taxed. 

R-K. Order accordingly. 

C. P. C— 

(a) (’40) Chitaley, S. 35 N. 27 Pts. 1 and 3. 

( 41) Mulla, Page 151 Pts. (s) and (t). 

- / 
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N. J. Wadia and Wassoodew JJ. 

Krishnaji Ramchandra — Appellant 


v. 

Bhikchand Ramkaran — Respondent. 

Second Appeal No. 207 of 1939, Decided oh 12th 
February 1941, from decision of District Judge, 
Ahmednagar in Appeal No. 209 of 1937, 

(a) Civil P. C. (1908), O. 22, R. 10, O. 43, 

R. 1 (I) and S. 47 — Application in execution 
proceedings to add party to darkhast — Appli¬ 
cation falls under O. 22, R. 10 and not under 

S. 47 — No second appeal lies. 

Whenever the Legislature intends that certain 
rules of the Code which in terms apply to suits 
should not apply to execution proceedings, it has # 
been expressly so provided. Order 22, R. 12 excludes 
the operation of Rr. 3, 4 and 8 of O. 22, to execu¬ 
tion proceedings. Order 22, R. 10 therefore applies 
to execution proceedings. An order on an application 
to add a pereon as a party to the execution proceed¬ 
ings is one made under O. 22, R. 10 and not under 
S. 47. Only one appeal therefore lies against the 
order on such application under O. 43, R. 1 (1) and 
no second appeal lies : (’21) 8 A.I.R. 1921 Mad. 599 
(F. B.) (majority view) and 39 Cal. 220, Foil.; 26 
Bom. 109 and (’17) 4 A.I.R. 1917 Mail. 409, Bel.on; 
(’26) 13 A.I.R. 1926 Mad. 244 and (’27) 14 A. I. R. 
1927 Mad. 824, Not foil. t p 84aJ 

(b) Civil P. C. (1908), S. 115 and O. 22, R. 10 
— Power to add person as party under O. 22, 

R. 10 is discretionary and will not be interfered 
with in revision. y 

The power to add the name of any person upon 
whom any interest has devolved as a party to the 
proceedings is one within the discretion of the Court 
and will not be interfered with in revision. [P 816] 


L G. Relc — for Appellant. 

K. N. Dharap — for Respondent, 
tf. J. WADIA J. — This appeal arises out of 
application made by the appellant in execution 
icecdings which had been started by him to exo 
c a mortgage decree obtained by him in suit No. 
3 of 1923 The property involved in the suit had 
?n mortgaged to the appellant-plaintiff by one 
xayan Ramji on 15th April 1916. Subsequent to 
is the same property was mortgaged by Narayan 
the respondent Bhikchand Ramkaran Marwadi on 
i June 1917. In 1921 Bhikchand filed a suit on 
; mortgage and obtained a mortgage decree on 17th 
i nist 1922, and in the course of the execution pro- 


1942 Krishnaji v. Bhikchand (N. J. Wadia J.J Bombay S3 


ceedings on that decree he himself purchased the 
a property on 3rd March 1931, the sale being confirm¬ 
ed on 25th May 1931. In the meanwhile the plaintiff 
filed his suit No. 130 of 1923, and obtained a decree 
on 4th August 1923. To this suit Bhikchand had 
not been joined as a party. The plaint id filed dark- 
basts in 1927 and 193U, hut these were not pro¬ 
secuted. Finally Darkhast No. 300 of 1931, from 
which this appeal arises, was filed by him on 21 st 
March 1931, prior to the confirmation of the sale of 
the property to Bhikchand. On 5th April 1933, the 
Court of Wards on behalf of the plaintiff applied in 
Darkhast No. 450 of 1931 to add Bhikchand as a 
party. The learned trial Judge rejected the appli¬ 
cation holding that it could not be made under 0 . 22 , 
B. 10, Civil 1\ C., I90d, upon which the applicant 
relied, because in his view that rule did not apply 
to execution proceedings. He also held the Bhikchand 
being a purchaser at a court sale was not the legal 
representative of the judgment-debtor. Against this 
order there was an appeal to the District Judge of 
Ahmednagur who dismissed it, and the applicant 
has come in second appeal. 

A preliminary objection has been raised by Mr. 
Dharap for the respondent that no second appeal 
lies. His contention is that the appellant’s applica¬ 
tion to add Bhikchand as a party to the darkhast is 
an application under O. 22 , B. 10 , and against an 
order made under that rule an appeal lies under tho 
provisions of O. 43, R. 1, sub-cl. (I), and under the 
provisions of S. 104, cl. (2), Civil P. C., no second 
appeal lies from any order passed in appeal under 
0. 43, R. 1. The question therefore is whether tho 
provisions of 0. 22, R. 10, applied to tho present 
application which was one made in the course of 
execution proceedings. For the appellant it is con- 
tended thatO. 22 , R. 10 , does not apply to execution 
proceedings. In support of that contention reliance 
is placed on the language of the rule itself which is 
os follows : 

“In other case-? of an assignment, creation or 
devolution of any interest during the pendency of a 
suit, the suit may, by leave of the Court, be con¬ 
tinued by or against tho person to or upon whom 
such interest has come or devolved.** , 

The marginal note to the rule shows that it deals 
with the ‘Procedure in case of assignment before 
final order in suit.” It is argued that the words 
during tho pendency of a suit” clearly indicate that 
the rule could not apply to execution proceedings 
after a decree has been passed. The question whe¬ 
ther the provisions of this rule apply to execution 
proceedings is one not free from doubt and thero 
have been conflicting rulings of the different High 

: the P° mt - Our attention has not been 

drawn to any decision of our own High Court on 

£ llr q T 4°n‘ 1 R « Vn° f °r 22 ^ that "nothing 
' 4 and 8 sha11 a PPly to proceedings in esc- 

oition of a decree or order." It would seem to follow 
from thin express reference to Rr. 3, 4 and 8 that 
the remaining rules of this order includin'* It ]0 

Md a W t ° P prOC€e< 1 i ngs ‘“execution. SirDinsbah 
ftin 18 Commentary on the Code. Edn. 10 
p. 850, says that the provisions of O. 22 apply to 
execution proceedings except Rr. 3 4 an d ft Tho 

mde\oh.f he "“f 16 refCrB 10 “ lin as^mont. cLtSn 

a stof- wlnM 1DterCS , t dl,riog the Pudency of 
jy . W0Q,d , n . ot necessarily mean that it could not 

apply to execution proceedings. Applications in exe- 

M B the suit “ «• held £ 

28 Bom. 1091 and ,n that sense the assignment 

'■JS.'-IBC'**“ L '*■ 666 ’ Vto >»- 


creation or devolution of any interest during the 
pendency of execution proceedings could be said to 
he during the pendency of the suit. The question 
whether O. 22, R. 10, applies to execution proceed¬ 
ings was considered by a Full Bench of the Madras 
High Court in 44 Mad. 919- and the view taken by 
the majority of the Full Bench was that it did 
apply. Wallis C. J., in dealing with the contention 
thutO. 22, R. 10, did not apply to execution pro¬ 
ceedings said (p. 923) : 

“Generally, an application for execution is a pro¬ 
ceeding in a suit, as held in 20 Bom. 109* and 31 
M. L. J. 207 3 and I think that the present Code 
has been drafted on this basis. It expressly provides 
by O. 22, R. 12, that nothing in Rr. 3, 4 and 8 of 
that order, which provide for abatements, shall 
apply to execution, and in O. 23, R. 4 that nothing 
in that order shall apply to execution, while it con¬ 
tains no such provision in O. 32, as to minors or 
persons of unsound mind which must none the less / 
be equally applicable to execution. 

A further objection has been taken that an appli¬ 
cation in execution cannot be an application ‘during 
the pendency of a suit’, within the meaning of 
O. 22, R. 10, but, if for the purposes of the order 
applications in execution are applications in suits, 
they must, in my opinion, equally for the purposes of 
the order be applications during the pendency of 
suit.” 

The decision in 44 Mad. 919, 2 however, was not 
rested upon this conclusion. In a subsequent decision 
of the Madras High Court iu A.I.R. 1926 Mad.244* 
a division bench of the Madras High Court held 
that O. 22, R. 10 applied only to pending suits. In 
A.I.R. 1927 Mad. 824, 6 which was a decision of a 
single Judge, the question again arose whether 0.22, 

R. 10 applied to proceedings subsequent to a decree, 
and it was held following the decision in A.I.R. 1926 <J 
Mad. 244 * that 0. 22, R. 10 would not apply to 
post-decree proceedings. The decision of the Fall 
Bench in 44 Mud. 919 2 was referred to but was not 
followed on the ground that the decision of the case 
rested on other grounds and not on the view that 
0. 22, R. 10 applied to execution proceedings. In 
39 Cal. 220° a division bench of the Calcutta High 
Court also expressed tho opinion that the provisions 
of O. 22, R. 12 would seem to imply, by tho prin¬ 
ciple of exclusion, that all tho rules of that order, 
except Rr. 3, 4 and 8, are applicable to proceedings 
in execution of a decree or order, and that R. 10 
was therefore so applicable. But this was a mere 
expression of opinion, the actual decision being based 
on the view that the proceedings in that case, which 
were proceedings for assessment of mesne profits after 
a decree had been obtained in a suit for the recovery 
of possession of immovable property were proceed- ^ 
ings in continuation of the original suit, and tho 
case was therefore treated os a case of devolution 
of interest by sale during the pendency of the 
litigation. 


i o iuzi iuaa. ouy : cu I. C. 337 : 

41 M. L. J. 316 : 44 Mad. 919 (F.B.), Muthiah 
Chettmr v. Goviuddoss Krishnadoss. 

3 * (*W) * A.I.R. 1917 Mad. 409 : 35 I. C. 70 : 31 
M. L. J. 207, Davud Rowther v. Parnmasami 
Filial. 

4. (’26) 13 A.I.R. 1926 Mad. 244 : 91 I. C. 820 : 

Srinivasa V. Pratapa Simha. 
5 ;J27) 14 AJ.R. 1927 Mad. 824 : 104 I. C. 420 : 
53 M. L. J. 512, Mayankutti v. Biyyathumma. 

6 JnQ 12 lr? Ca1, 220 : 11 L C - 939 : 16 c - W. N. 
109, Midnapore Zamindari Co. Ltd. v. Noresh 
Isarain Roy, 
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A. I. R. 


I a in with respect of opinion that the view ex- 
a pressed hy the majority of the Full Ikneh in 44 
Mad. 910- and hy the Calcutta High Court in 39 
Cal. 220 6 that O 22 . R. 10 applies to execution 
proceedings is correct. It is difficult to reconcile the 
opposite view with the provisions of H. 12 of the 
order. If the Legislature had intended that It. 10 
should not apply to execution proceedings, that rule 
would have been mentioned in H 12 along with 
Itr. 3, 4 and 8 . It was ngrued that the language of 
R 10 itself precluded its application to execution 
proceedings since it referred to suits. But there is a 
similar reference to suits in Hr. 1. 2. 7 and 9 of the 
order and it is not contended that these rules also 
do not apply to execution proceedings. The appel¬ 
lant's application must therefore be treated as an 
application made under O. 22 It. 10 and that being 
so. no second appeal lies. The appeal must therefore 
he dismissed with costs. We have been asked to 
6 treat this appeal us a revision application. But as 
the power to add the name of any person upon 
whom any interest has devolved us a parly to the 
proceedings is one within the discretion of the Court, 
we see no reason to allow the application to he 
argued us an application in revision. 


c 


d 


WASSOODEW J._ I agree in holding that 
O. 22, R. 10. Civil P. C., applies to execution pro¬ 
ceedings. In terms that rule lays down tbe procedure 
in cases of assignment, creation or devolution of any 
interest “during the pendency of a suit.” That ex¬ 
pression has given rise to a conflict of opinion among 
the different High Courts : see 10 All. 97 7 39 Cal. 
220,6 o Pat. L. .f. 3 >88 and 44 Mad 919 2 It is con- 
tended that the expression "during the pendency of 
a suit” in R. 10 implies the interval between the 
filing of the plaint and the passing of the final 
decree, and that therefore the Legislature contem¬ 
plated that the rule would apply to an application 
made before the decree or Mml order in the suit. 
There is no reported decision of this Court on the 
application of that rule. It has been held in a series 
of decisions of this Court and other Courts, —see 26 
Born 1091 and 31 M L. 1. 207 3 —that an application 
in execution is a proceeding in a suit, or. in other 
words, execution is a continuation of the suit. If that 
view is correct, an application in execution would 
necessarily be an application "during the pendency 
of the suit " It has been urged that the contrary 
view is supported by the marginal note to the rule 
which says that it relates to the "procedure in CAse 
of assignment before final order in suit.” But the 
marginal note cannot he used to limit the construc¬ 
tion of the provisions of the statute and it does not 
form part of it. The other provisions of O. 22 show, 
as my learned brother has pointed out. that the 
Legislature drifted those provisions on the basis 
that the execution was a continuation of the suit. 
Rule I of O. 22 as regards abatement necessarily 
applies to execution proceedings, and it has not been 
suggested that it does not Wherever the application 
of the rules as to abatement to execution proceedings 
was considered objectionable, the Legislature has 
said so. That affords an explanation for the existence 
of R. 12 of O 22 which excludes the operation of 
Rr 3 . 4 and 8 of O 22 to execution proceedings. 
Whenever the Legislature intended that certain rules 
of the Code which in terms apply to suits should not 


7. (’87) 10 All. 97 : 1887 A. W. N. 288, Goodnll v. 
Mussoorie Bank, Ltd. 

8 . (’21) 8 A I.R. 1921 Pat. 180 : 02 I. C. 30 : 6 
l>at. L. J. 358 : 2 P. L. T. 019, Mt. Gulab Kucr 
v. Mohamed Znflur Hassan Khan. 


apply to execution proceedings, it has been expressly 
so provided: see O. 23, K. 4. ' c 

But the principal contention of the appellant is 
that inasmuch as the executing Court could pass 
orders upon the application in question under S. 47 
of the Code because that section confers jurisdiction 
to deal with questions as to representation, the 
application itself is referable to the provisions of 
that so tion. That section does not lay down the 
procedure by which an assignee of an interest of a 
party to a decree could lie added as a party to the 
execution proceedings, although it confers juris¬ 
diction on the Court to decide his representative 
character. There are several rules in O. 22 which 
confer jurisdiction to decide questions relating to the 
representative character of persons sought to be 
joined or already joined as parties. Rules 2,3 and 4 
deal with cases of devolution of interest on the 
death of a party ton suit. Rule 5 expressly confers 
power on the Court to determine the question as / 
to legal representation. Rule 7 deals with the case 
of creation of interest on husband on marriage. The 
Legislature, however, considered it essential to lay 
down the procedure for adding persons as parties 
acquiring intcre>t by other moles of assignment hy 
framing R. 10. That was done for obvious reasons. 
Before the jurisdiction as to the determination of 
representation can be exercised every party has to 
follow the preliminary procedure of bringing the 
person whose representative character is to ho deter¬ 
mined before the Court For that purpose rules 
laying down the procedure will he necessary. In the 
absence of any specific provisions in the Cole to 
that effect relating to execution a |M\rty will be 
driven to invoke the inherent powers of the Court 
under S. 151. That may lead to difficulty, and in 
my opinion a strict construction of R. 10 may result 
in hardship I think that consideration would justify 0 
the application of the rule to execution proceedings. 

If, therefore, an application to bring an assignee on 
the record in execution proceedings is an application 
in continuation of the 6uit and therefore during the 
pendency thereof, the application would fall under 
the provisions of O. 22, R. 10. Consequently, I agree 
with the order projx>sed. 

ILK. Appeal dismissed . 

ITpTcZT 

(a) CIO Chitaley, O. 22 R. 10, N. 15; O. 22 R. 10 

N. 20 Pts. 1, 3. 7; 0. 22 R. 12, N. 1 Pt. 3 and 

O. 43 1L 1, N. 6 Pt. 1. 

(•41) Mulla, Page 949 Pts. fu) and (w); Page 950 

Pt. (a) and Note: “Execution proceeding. 11 

(b) (’40) Chitaley, S. in. N. 20 Pt. 1. 

(’41) Mulla, Page 427 Pt. (u). 
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Broomfield and Wassoodew JJ. 

Haidarsha Lalsha Palhan —Applicant 

v. 

Dhondu Abaji Sandbhor and others — 

Opponents. 

Criminal Revn Applns. Nos 287 and 295 of 1941, 
Decided on 9th October 1911, from order passed by 
Dist. Magistrate, Poona. 

• Criminal P. C. (1898), Ss. 346. 435, 436 — 
Case reported to superior Magi»trate — Latter 
cannot reier case back to same Magistrate — 
“Any Magistrate subordinate to him” explained 

_ Powers of revision under Ss. 435, 436 can be 

exercised only in the way indicated in those 
sections. 
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1942 

When a subordinate Magistrate submits a ease 
a under S. 316 to a superior Magistrate, the latter 
cannot refer the case luck t«» the very subordinate 
Magistrate who has refuted a e.i'ic to him under 
S. 346 (1). The superior Magistrate inu*t assume the 
case presented in the report us ennvet for the pur¬ 
pose of dealing with it under cl. (2) of S. 346. The 
phraseology of cl. (2) of S. 34G “to any Magi.-tmte 
subordinate to him having jurisdiction** is iniended 
to mean a subordinate Magistrate other than the 
Magistrate who made the reference or rO]>ort and 
competent to ileal with the case as submitted : Rat. 
Un. Cr. C. 499 ami Rat. Un. Cr. C. 554. Foil.; ('30) 
17 A. I. R. 1930 Mad. 7G5 (F. 14.), Dissent. 

[P 85/,*; l* 36a] 

The District Magistrate has undoubtedly powers 
of revision under Ss. 435 and 436. But those powers 
can be exercised for the limited purpo?e indicated in 
those sections. Except for that special purpose he 
^ has no power to rcvi.so the opinion of the subordi¬ 
nate Magistrate in a case reported to him under 
S. 346. When- the provisions in the Code confer 
special [lowers on the District Magistrate, those 
powers must be exercised only in the particular way 
indicated. [P 85 h\ P 86a] 

S, G . Patwardhan — for Petitioner (in both). 

V.R. Gadkaii—ior Opponents Nos. 1 to 5 (in 287) 
and Nos. 1 to 3 and 5 (in 295). 

B. G . Rao , /4$si$/ant Government Pleader — 

for the Crown (in both). 

WASSOODEW J. — These aro revision appli¬ 
cations against the orders of the learned District 
Magistrate of Poona. Those orders were made in 
certain cases reported to him by the Second Class 
Magistrate of Muwal under the provisions of S. 346, 
sub-s. (1), Criminal P. C., 1898, as tho evidence ap- 
c peared to the Magistrate to warrant a presumption 
that the cases were such us should be committed for 
trial and tho Magistrate himself had no power to do 
so. The learned District Magistrate disagreed with 
that view and passed orders returning tho cases to 
tho subordinate Magistrate for disposal. The mate¬ 
rial facts may be shortly stated. Two different com¬ 
plaints were originally filed before tho First Class 
Magistrate of Khed by the petitioner ngninst tho 
same persons for ofienccs of rioting, voluntarily 
causing hurt, theft and criminal trespass. Those 
complaints were transferred for trial upon the appli¬ 
cation of the accused to the Court of the Second Class 
Magistrate of Muwal. That Magistrate held an in¬ 
quiry into the allegations made and it seemed to him 
that an oficnce of ducoity, which was triable exclu¬ 
sively by the Court of Session, lmd been committed. 
As a Second Class Magistrate, ho had no power to 
d commit the cases to tho Court of Session. Under the 
provisions of S. 347 (2), Criminal P. C., if a Magis¬ 
trate is not empowered to commit for trial, ho has 
to proceed under S. 346 of the Code. Clause (1) of 
that section provides that: 

“If, in the course of an inquiry or a trial before a 
Magistrate in any district outside tho presidency- 
towns. the evidence appears to him to warrant a pre¬ 
sumption that the case is one which should bo tried 
or committed for trial by somo other Magistrate in 
such district, he shall stay proceedings and submit 
the ease, with a brief report explaining its nature 
to any Magistrate to whom ho is subordinate or to 
such other Magistrate, having jurisdiction, as tho 
District Magistrate directs.*’ 

The Second Class Magistrate of Mawal in accord¬ 
ance with those provisions stayed the proceedings 
and submitted the cases with a brief report explain¬ 
ing their nature to tho District Magistrate of Poona 


to whom he was subordinate. Tho duty of the 
superior Magistrate upon such submission is laid 
down in cl. 12 ) of S. 316 as follows : 

“The Magistrate to whom the case is submitted 
may, if so empowered, either try the case himself, 
or refer it to any Magistrate subordinate to him 
having jurisdiction, or commit the accused for trial.’ 1 

According to that clause the superior Magistrate is 
empowered to do one of three things : (1) he can try 
the case himself, if tlie offence could be tried by 
him; or (2; refer it to any Magistrate subordinate to 
him, having jurisdiction; or 13) commit the accused 
for trial, if the District Magistrate con Id not, upon 
the view of the Subordinate Magistrate of the evi¬ 
dence. try the cases himself, there were two alter¬ 
natives before him; he could either refer the cases to 
any Magistrate suliordinate to him, having jurisdic¬ 
tion to commit: or to himself commit the accused 
for trial. He has done neither of these things. What 
be 1ms done is to revise the opinion of the subordi¬ 
nate Magistrate formed upon the record, ami, rc- 
appreciatmg the evidence in his own way, hits come 
to the conclusion that it did not warraut the pre¬ 
sumption drawn by the subordinate Magistrate and 
that the cases could be disced of upon the charges 
as originally made which were triable by a {Second 
Class Magistrate. The question is whether S. 34G, 
cl. (2), Criminal P. C., empowers the District Magis¬ 
trate to do that and to refer the cases back to the 
very Magistrate who mudo tho submission. 

Clause (2) of S. 346, Criminal P. C., gives autho¬ 
rity to the superior Magistrate to refer the cases to 
any Magistrate subordinate to him having jurisdic¬ 
tion. It does not expressly prevent him from refer¬ 
ring the cases back to tho reporting xMagistratc. But 
at the same time the provisions of the section do not 
authorize the District Magistrate to reviso the order 
of the subordinate Magistrate. Prima facie, there¬ 
fore, apart from authority, tho expression ‘tho sub¬ 
ordinate Magistrate having jurisdiction* must mean 
the Magistrate competent to deal with tho cases as 
submitted. There is however authority of this Court 
in Rat. Un. Cr. C. 4991 and Rat. Un. Cr. C. 554,- 
which shows that the District Magistrate cannot 
revise the view of the subordinate Magistrate. Tho 
facts in the latter case were almost similar, for, there 
a Second Class Magistrate submitted a case, under 
S. 34G, Criminal P. C., to the Sub-divisional Magis¬ 
trate, being of the opinion on the evidence recorded 
by him that tho offence committed was outsido his 
jurisdiction. The Sub-divisional Magistrate, to whom 
the case was referred, returned it on the ground that 
in his opinion the facts of the caso brought it within 
tho jurisdiction of tho Magistrate inasmuch as a 
lesser oficnce had been committed. Tliero a bench 
of this Court held that the superior Magistrate was 
wrong as lie had not disposed of the reference under 
S. 346, Criminal P. C. That ruling is an authority 
for tho view that a superior Magistrate cannot refer 
tho case buck to tho very subordinate Magistrate 
who has reportal a caso to him under S. 340 (1). 
It must follow that tho superior Magistrate must 
assuuio tho caso presented in tho roj>oi't os correct 
for the purpose of dealing with it under cl. (2) of 
S. 346. Tho District Mogistmto bos undoubtedly 
powers of revision under Ss. 435 and 43G, Criminal 
P. C. But those powers can bo exercised for tho 
limited purposo indicated in those sections. Except 
for that special purposo ho 1ms no power to roviso 

1. (90) Rat. Uu. Cr, C. 499, Qneen-Emprcss v. 
Fakira. 

2, (91) Rat. Un. Cr. C. 554, Queen-Em press v. 
Purshotam. 
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i l * ie opinion of the subordinate Magistrate in a case 
reported to him under S. 346, Criminal l\ C. When 
the provisions in the Code confer special powers on 
the District Magistrate, those j lowers must he exer¬ 
cised only in the particular way indicated. Incur 
opinion the phraseology of cl. (21 of S. 346 “to any 
Magistrate subordinate to him having jurisdiction*' 
is intended to mean a subordinate Magistrate other 
than the Magistrate who made the reference or rej>ort 
and competent to deal with the case as submitted. 

A contrary view was adopted by a Full Bench of 
the Madras High Court in 54 Mad'. 16.3 which dis¬ 
sented from the view of this Court expressed in the 
cases referred to above. It seems to me that the 
Madras view is likely to lead to an embarrassing 
situation if the subordinate Magistrate remains un¬ 
convinced. The case might move like a sea-saw un¬ 
less the superior Magistrate’s view were regarded in 
law as binding on the subordinate Magistrate. That 
cannot be so as the District Magistrate is not acting 
under S. 316 of the Code as a revising or appellate 
authority. With extreme respect to the learned 
Judges of the Madras High Court, we think the 
view of this Court expresses as nearly as possible 
the real intention of the Legislature. Accordingly we 
make the rules absolute and set aside the orders of 
the District Magistrate of i’oona in the two cases. 
The papers shall be returned to him with a direc¬ 
tion that lie should either commit the accused for 
trial himself or refer the eases to any Magistrate 
subordinate to him having jurisdiction to commit 
for trial. 

K.K. Rule made absolute. 

3. C30> 17 A.I.R. 1930 Mad. 765 : 126 I.C. 495:31 
Cr.L.J. 1010 : 54 Mad. 16 : 59 M.L.J. 303 (F.B.), 
Pollur Reddi v. Muniswami Rcddi. 

Cr. P. C._ 

(’41) Chitaley, S. 346 N. 6 Pt. 2; S. 435 N. 13 
Pt. 1. 

(’41) Mitra, Pages 1153, 1159 N. 1002. 
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Kania J. 

Hargowandas B. Kotak — 

Defendant 2 — Applicant 
v. 

Chimanlal Vadilal Shah — Despondent. 

Notice of motion in Suit No. 646 of 1941, Decided 
on 21st August 1941. 

(a) Contempt of Court—Chamber proceedings* 

Reports of Chamber matters in the High Court 
are not to he published in newspapers except with 
the express permission of the Judge conc?rned: ('26) 
13 A. 1. R. 1926 Bom. 208, Foil.; (1913) A. C. 417, 
Ref. IPB7/1 

(b) Contempt of Court — Proceedings for 
guardian ad litem are relating to ward. 

The proceeding relating to the appointment of a 
guardian ad litem is a proceeding relating to a ward 
of the Court and is within the exceptions recognised 
in (1913) A. C. 417. [P 88 / 1 ] 

(c) Contempt of Court — Interference with 
trial is essential. 

Although the publication may be defamatory of 
the parties it dobs not necessarily call for the inter¬ 
vention of the Court unless it is likely to interfere 
with the trial of the suit (publication held not fair 
and honest and would have effect of interference with 


progress ui suit): (1831) 17 Ch. D. 49; (1896) 1 0 B 
0,7 ; (1907) 2 I. R. 260 and (1389) 53 L. J. (V 
490, Rel. on. (p 895 ] 

(d) Contempt of Court —Effect not motive is 
to be considered. 

In contempt of Court proceedings the Court is not 
concerned with the motives of the writer but is 
concerned with the effect which the publication is 


likely to cause. 


[!’ 89/i] 


(e) Contempt of Court — Journalist — Func- 
tions of. 

It is not right for newspapers to show a partisan 
spirit in respect ot a pending litigation and an 
article prepared and published in a partisan spirit 
does not fall within the functions of an honest 
journalist. [p 906] 

M. C. Setahad, Advocate-General and G. N. 

Joshi — for Applicant. 

C. K. Daphtary and Chandrasen Mahimtura — 

for Respondent. 

ORDER. — This is a notice of motion taken out 
by the applicant (who is defendant 2 in the suit) 


Vadilal Shah, 


against the respondent, Chimanlal 
the managing director of Shah Publicity Corpora- 
tion. Ltd. fhis suit is filed by the plaintiff against 
two defendants. Defendant 1, who is the daughter 
of defendant 2, is a minor. Plaintiff alleges that he 
is married to defendant 1 and after the alleged 
marriage the plaintiff and defendant 1 lived together 
at Poona. It is stated in the plaint that defen. 
dant 2 caused defendant 1 to leave the plaintiff, and 
although he made efforts, defendant 1 had not 
returned to him. The prayers are for a declaration 
that defendant 1 is the lawfully wedded wife of the 
plaintiff and inter alia for an injunction restraining 
defendant 2 from preventing defendant 1 from re¬ 
turning to the plaintiff. After the suit was file*!, as 
defendant 1 was a minor, proceedings were taken in 
chambers to get a guardian ad litem appointed for 
her. The summons first came before the Prothono- 
tary and after hearing the parties he appointed 
Mr. Kirtikar, a Court officer, the guardian ad litem. 
An application was made to the Judge in Chambers 
to re-hear this summons, as permitted by the High 
Court rules. After hearing the parties, including the 
minor, the appointment of Mr. Kirtikar as guardian 
ad litem was confirmed. That order was made on 
7th July 1941. The respondent is the managing 
director, Shah Publicity Corporation, Ltd., which 
publishes in the Gujarathi language the ‘ Matru - 
bhuini ' (daily and weekly editions) and 1 Bharat 
Samachar ' among other newspapers. In the publi¬ 
cation of the Bharat Samachar of 4th August there 
appeared on the front page, just below the principal l 
telegrams of the day, a statement to the following 
effect: 

“Do not fail to read Matrubhumi of this evening 
for the romance of the alleged matrimony of Kotak— 
Menthia which has caused sensation in the Lohana 
caste." 

In the publication of Matrubhumi that afternoon 
there appeared on the front page, just below the 
principal telegrams, in l*)ld letters the following: 
“For the Pushpa Menthia marriage story see p. 5." 
On p. 5 was published the statements which are 
contended to he contempt of the Court. An official 
translation of that statement is put in but that does 
not give a full impression of the effect of the origi¬ 
nal publication. The heading is spread over the 
whole width of the page. Thereafter in smaller bold 
letters observations in head lines are printed. Then 
follow statements under separate headings which 
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are also printed in bold type. The statements them- 
a selves are printed in different types, some in larger 
than the rest. Obviously the difference in types is 
intended to emphasise what is printed in bold 
letters. Towards the end of that publication occurs 
the following: 

“The question of guardianship . 

It is stated that the background, on which the 
question of guardianship has arisen, consists of a 
storvsimilar to the enterprising romances appearing 
in movie pictures of the twentieth century. 

Considering it necessary to give a legal shape 
to the whole incident constituting the background, 
before putting the same before our readers, we have 
been doing the needful in the matter and only in a 
day or two, the whole incident, making one forget 
the thrilling and present-day novels, will be placed 
at the service of the readers of Matrubhumi.’' 

6 The heading is printed in bold type. Paragraph 1 
is printed also in bold type, but not so bold as the 
heading; while the last portion is in ordinary type. 
Having seen this, defendant 2's attorneys wrote to 
the editor, printer and publisher of Matrubhumi on 
7th August aud complained that the aforesaid publi¬ 
cation considered with the tone and tenor of the 
same was a contempt of Court and inter alia called 
upon them to give an undertaking not to publish in 
future such libellous, adverse and wrongful account 
and criticism concerning the application in respect 
of the said proceedings. The reply sent by the res¬ 
ident was that the publication did not give an 
account of the proceedings conducted in Chambers 
as alleged by the applicant’s attorneys. The respon¬ 
dent stated that ha was ready to give room to any 
statement the applicant might like to make as ex¬ 
planatory or as a correction in his paper. He denied 
•C that the publication was malicious or made with a 
view to create any sensation, but alleged that it was 
umde only as an interesting news item and for 
public good. In conclusion he refused to give any 
undertaking as asked for by the applicant. The 
applicant has therefore taken out this rule for con¬ 
tempt. 

It is argued on behnlf of the applicant that the 
publication of a proceeding in Chamber is not per¬ 
mitted without the express leave of the Judge, and 
inasmuch as the respondent has attempted to do so 
it amounts to contempt. It is secondly urged that 
cveu if this wider proposition is not accepted, inas¬ 
much ns the Chamber proceedings related toa minor, 
i. e., in the matter of the appointment of a guardian 
ad litem of n minor defendant, the caso is within the 
exception recognized in law and there is contempt of 
Court. Even if this was not accepted, in the alter¬ 
'd native it is contended, that having regard to the pre¬ 
sent pending proceedings the words and expressions 
used in the publication are likely to and may pre¬ 
judice the fair trial of tho suit. On behalf of the 
respondent, it is contended that there is no absolute 
prohibition against a publication of proceedings in 
Chambers; that these are not proceedings in respect 
of a ward of Court, which proceedings aro limited 
to guardianship proceedings only; and lastly, that 
the publication was not calculated to prejudice tho 
fair trial of the suit. On behalf of the respondent, it 
was strongly urged that eveu if there was a techni¬ 
cal contempt, the Court is not bound to and indeed 
should not exercise its discretionary summary juris¬ 
diction on a mere application, unless tho Court was 
convinced that the publication would interfere with 
tho ends of justice and prevent a fair trial. 

On the first point, apart from English cases, we 
<uave the decision of our Appeal Court in 28 Bom. 


L.R. 143. 1 Iu that case when chamber pr-Kjeedings ^ 
relating to an application of guardianship were pub¬ 
lished without the leave of the Court, a notice of 
motion for contempt was taken out inter alia against 
the newspaper which published the report. The 
matter came for consideration before Tamporcvula -T., 
who, in a considered judgment, held that the charge 
of contempt of Court was established. The leading 
decision in (1013) A. C. 417- was carefully 
gone into and the whole argument for the respon¬ 
dents was based on that decision. The learned Judge 
jointed out that throughout his experience, both as 
a member of the bar and of the bench. Chamber 
proceedings were never reported in newspapers with¬ 
out the express permission of the Judge and that 
was a salutary rule. When the matter went in 
appeal, the Appeal Court confirmed that practice 
prevailing in the High Court, and Macleod C. J., 
towards the end of his judgment observed us follows 
(page 158): * 

“In other matters no Judge would be likely to 
refuse permission without very good reason, nor, on 
the other hand, is it likely that a newspaper editor 
would wish to act contrary to a practice which has 
now been authoritatively notified as existing.” 

If any doubt existed about the practice, that was a 
distinct notice to all newspapers, so far as this High 
Court was concerned, that reports of Chamber matters 
were not to be published in newspapers except with 
the express permission of the Judge concerned. That 
practice was thus authoritatively notified as existing. 

So far as I am aware, since then, no newspaper has 
at any time ventured to publish any proceedings 
in chambers without an express permission of the 
Court. Speaking for myself, I think it is a whole¬ 
some practice and should be adhered to. A motion 
for contempt of Court is a proceeding adopted to 
prevent the abuso of the privilege of the public to * 
attend the Courts and hear the proceedings which 
are going on. The extent to which the publication of 
pondiug proceedings is likely to influence the minds 
of parties or witnesses is a question which is likely 
to differ in different countries according to the state 
of education and social customs. While l have noth¬ 
ing to say in respect of the English decisions which 
are stated to go—but which I do not think neces¬ 
sarily go—to the length tho respondent asks mo to 
consider as going, I adhere to the view that this 
practice which has been recognized as based on 
sound common sense is a result of experience of 
Judges in this Presidency. I am, therefore, of the 
opinion that the wider proposition, viz., that no 
Chamber proceedings should be published in a news¬ 
paper without an order of tho Court, should be 
adhered to. I recognizo that the administration of 
justice is a matter of public importance and the fact ** 
that it is administered in public and is open to tho 
observation and criticizm if necessary of the public 
is a wholesome rule and should be accepted without 
any reservation. At the same time the comments or 
the observations or tho publication of proceedings 
before their termination and tho effect thereof on tho 
public mind is a question which, as I have pointed 
out, is likely to vary in different circumstances and 
under different local conditions. I am, therefore, not 
departing from the recognized rule that the ad¬ 
ministration of justice should be open and publio, in 
holding that tho publication of Chamber matters in 

1. (*2G) 13 A.I.R. 192G Bom. 208 : 94 I.C. 15 : 50 
Bom. 275 : 28 Bom.L.R 148, Purshottam v.Nava- 
nitlal. 

2. (1913) 1913 A.C. 417 : 82 L.J.P. 74 : 109 L T 
1: 57 S.J. 498 :_29 T.L.R. 520, Scott v. Scott (1). 
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newspapers should not be ul lowed except with the 
express permission of the Judge. As pointed out by 
Macleod C. J. no Judge would be likely to refuse 
permission without very good reason. It should be 
recognized that a Judge as such has no interest 
either in the publication or non-publication of what 
transpires in Court except for the purpose of guid¬ 
ance or knowledge of the public. Assuming without 
admitting that the right of newspapers to publish 
reports of Chamber matters is limited only by the 
exceptions recognized in (19:3) A.C. 417,-* it is clear 
that those exceptions cover two cases, viz, cases 
relating to wards and lunatics. I would summarize 
the eflect of the judgments in 11913) A. C. 417- in 
respect of these two exceptions in the words ofTam- 
porevala J. in 28 Bom.L.R. 148.1 It is there stated 
as follows (page 151) : 

“• • • • on going through the judgments in (1913) 
A. C. 417- carefully, and more particularly the por¬ 
tion relating to crises of wards and lunatics, there is 
no doubt in my mind that the various lords meant, 
by the use of the words ‘matters relating to wards 
of Courts or wards' matters in which the interests 
of a minor whether a ward of the Court or not were 
sought to be protected by an order of the Court. The 
matters relating to wards and lunatics are treated as 
private matters not because they relate to persons 
who have been declared wards of the Court or to 
persons who have been adjudicated lunatics by the 
Court, but because the matters relating to these two 
classes of cases are in their very nature domestic 
matters; they relate to the domestic affairs of the 
family, and whether the petition is rejected or an 
order is made making a minor a ward of the Court 
and appointing a guardian or declaring a natural 
guardian of the minor, the Court in exercising its 
jurisdiction therein hears a matter which is of a 
purely domestic nature, and therefore necessarily 
not concerning the public.** 

In the course of his judgment in appeal Macleod 
C. J. observed (page 157) : 

"... with regard to matters relating to wards and 
lunatics and matters in which the publication of 
certain facts would cause injury to individuals the 
rule of practice is absolute." 

It was argued that if the publication of Chamber 
matters was not authorized it might give rise to 
complications, and the following observations of 
Fletcher-Mouiton L. J. in (1912) P. 241 3 (Court of 
Appeal) were relied upon (page 271) : 

“Many thousands of summonses in actions are 
heard in Chambers in the course of each year, and 
during all my experience at the liar and on the 
Bench 1 have never heard it suggested that there is 
the slightest obligation of secrecy as to what passes 
in Chambers. Everything which there transpires is 
and always has been spoken of with precisely the 
same freedom as that which passes in Court.*’ 

It appears that the learned Lord Justice was not 
there referring to newspaper reports. 1 am not con¬ 
cerned in these proceedings with the publication 
there contemplated 1 am dealing only with a case of 
publication in a newspaper. Publications of the kind 
mentioned in the above quoted observutions may bear 
two aspects: one, that the occasion of publication 
otherwise than in newspapers may he between pri¬ 
vileged persons and on privileged occasions, or in the 
alternative although they amount to technical con¬ 
tempt of Court the Court will not take notice of it 
because they cannot or do not interfere with the fair 
trial of the suit. I do not propose to consider that 

3. (1912) 1912 P. 241 : 81 L. J. P. 113 : 107 L. T. 
211 : 28 T. L. It. 526: 56 S. J. 666, Scott v. Scott. 
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aspect of the case which has not arisen before me 
and my observations are not to be deemed as apnli. * 
cable to that contingency. 11 

In the present case it was argued that the Cham¬ 
ber proceedings in question in this matter were not 
proceedings relating to wards. On behalf of the res- 
pondent it was attempted to he limited to petitions 
for guardianship and nothing more. It was argued 
that where the question was in respect of the person 
of the ward, the Court considered that it was a 
matter between the Court and the individual and 
the public were not concerned with that question. It 
was contended that all proceedings or steps which 
have to be taken in respect of the conduct of a suit 
are matters of public interest and therefore the pro¬ 
ceedings in the matter of the appointment of a guar¬ 
dian ad litem were outside the exceptions. In mv 
opinion this argument is unsound. The rules for the 
appointment of guardian ad litem arc found in the 
Civil Procedure Code. Those rules provide that / 
notice for the appointment of a guardian ail litem 
must be given to the minor or the person with 
whom the minor resided. The rules further provide 
that no guardian ad litein appointed by the Court 
had authority to enter into a compromise without 
the express permission of the Court and the Court 
even thereafter had to sanction the particular com¬ 
promise as for the benefit of the minor. The under¬ 
lying principle on which those rules are framed is 
that a minor litigant is entitled to the protection of 
the Court which is hound to see that the minor’s 
interests are safeguarded and that irrespective of the 
rights of the adults, the minor’s joint of view and 
contentions are put forward without fear or favour. 

It is for that j*urjose that in the event of there 
being a dispute the Court ajipoints its own ofiicer as 
guardian for the purposes of the suit. Indeed the 
term "guardian** indicates without any reservation 0 
the fact that in making the appointment the Court 
is exercising its jurisdiction to hike care of the minor 
who is involved before it in the litigation. This case 
clearly illustrates that principle. When the Chamber 
summons was argued before me, it was strongly 
urged on behalf of the jdaintifi that if defendant 2 
was ap|>ointed the guardian nd litem the minor’s 
written statement will be nothing but the voice of 
defendant 2 and not an independent written state¬ 
ment of the minor. 

On the other hand, it was contended that details 
of somewhat intimate nature may be difficult to be 
conveyed by the minor to an outsider and it was 
therefore desirable that defendant 2 should be ap- 
pointed a guardian nd litein. After hearing the con¬ 
tentions of the parties it was considered that the 
interest of justice required that a Court officer should 
be appointed the guardian ad litem and as I have '* 
stated the appointment of Mr. Kirtikar was con¬ 
firmed. This shows that the decision about who 
should be the guardian ail litem was basal on who 
would he the proper person to represent and take 
care of the interest and rights of the minor, rather 
than what the plaintiff or defendant 2 may desire to 
say or do. Therefore the proceeding relating to the 
appointment of a guardian ad litem is in my oj>inion 
a proceeding relating to a ward of the Court and 
is within the exceptions recognized in (1913) A. C. 
417.- Even if a different view were taken, the ques¬ 
tion arises whether this publication is likely to or 
may interfere with the pending litigation. On behalf 
of the resjondent it was contended that every report 
is not necessarily an interference with the progress 
of the suit, and even if there may be a publication 
which miQr not be authorized and may give rise to 
a technical contempt, the Court should take no steps 
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to punish a party unless it clearly came to the con- 
a elusion that the publication was such as was like))’ 
to or might interfere with the progress or trial of 
the suit. Set (1831) 17 Ch. I). 49 4 at ]>. 55, (13116) 
1 Q. 15. 577* at p. 581, (1807) 2 I. It. 2GG r * ami the 
observations of Cotton li. J in (1889) 58 L. J.Q. 15. 
490' which have been accepted ami adopted in 
numerous judgments thereafter. They are a* follows 
(page 493) : 


b 


“Now that I apply ami adopt as the principle 
which ought to regulate these applications — that 
there should he no such application made unless the 
thing done is of such a nature as to require the 
arbitrary and summary interference of the Court in 
order to enable justice to be duly and properly ad¬ 
ministered without any interruption or interference, 
that is what we have to consider, and, in my opinion, 
although as I say there is here that which is techni¬ 
cally a contempt, and may be such a contempt us 
to be of a serious nature, I cannot think there is any 
such interference or any such fear of any such inter¬ 
ference with the due conduct of this action, or any 
such prejudice to the defendant who is applying 
here, ns to justify the Court in interfering by this 
summary and arbitrary process. When it is clear 
and evident on the facts of the case ami on the* 

documents.that such is the case, in my 

opinion no sucli application ought to be nmde. . . 


Another principle of law is that although the 
publication may be defamatory of the parties.it does 
not necessarily call for the intervention of the Court 
unless it is likely to interfere with the trial of the 
suit. These principles are not disputed. On behalf 
of the respondent, Mr. Daphtury conceded that what 
was stated in the publication was not correct, and 
in addition to the report it contained comments. It 
C is significant that the reply of the respondent sent 
to the applicant’s attorneys was that the publication 
did not give an account of the proceedings conducted 
in Chamber although in the penultimate paragraph 
he stated that tho publication was an interesting 
news item made for public good. I propose to notice- 
only a few points in this publication both with a 
view to see if it is a fair and honest publication and 
to find out whethor tho eflect of the publication 
would be to intcreferc with the progress of the suit. 
I have already pointed out the nature of the suit 
and the principal controversy between tho parties. 
In the head-lines it is mentioned that tho guardian¬ 
ship of Hargowundas Kotak, the father of the minor 
girl, was ultimately rejected. This is untrue. Tho 
proceedings were for the appointment of a guardian 
ad litem and the impression this statement is likely 
to create is that some application for the guardiur\- 
<2 ship of the minor’s person was made and the father 
was considered unfit for that appointment. It is 
then stated "Several sensational details submitted.•• 
It is clear that in the guardianship proceedings no 
sensational details were put forth or discussed. It is 
next stated to bo "From our special correspond on t. M 
When the applicant’s attorneys inquired who was 
the informant, no reply was sent by the respondent. 


■'Wtly aU incident Laving como to light from 
the High Court precincts causing sensation and 


4* (1881) 17 Ch. D. 49 : 50 L.J.Ch. 400 : 44 L T 
389 : 29 W. R. 510, Plating Co. v. Farquhareon. 

5. (1890) 1 Q. B. 577 : 65 L.J.Q.B. 426 : 74 L. T 
851 : 44 W. R. 605, The Queen v. Payne. 

6 . (1907) 2 I. R. 260, The Queen v. Dolan. 

68 L-J-Q B. 490 : 61 L.T, 343 : 37 W.R 
724, Hunt v. Clarke. 


startle in the entire Lohana community lm* ^rn- 
monced to be much spoken of by the public.*' 

There is no evidence to show that up to the date 
of that publication there was any sensation or startle 
caused in the Lohana community. It is not shown 
how this incident came to light from the High 
Court precincts. The fact that the proceedings were 
misrepresented a< guardianship proceedings is em¬ 
phasised by the second heading in the article, viz.: 
"Question regarding the guardianship of a maiden 
of ;i well-known family." The name of defendant 1 
is prominently mentioned and it is further stated 
us follows : 

"It was stated that it was undesirable to keep the 
girl under the guardianship of her father and in 
supjx>rt of that convincing arguments were advanced 
bv the counsel for Shri Jaduvkumar.** 

This whole statement is a clear misrepresentation 
of what took place. In the next sub-heading it is 
stated that the father was unable to give the date * 
of the birth of the girl and it caused surprise that 
an educated gentleman like the father should not be 
in a position to give the birth date of his daughter. 

It is now admitted that the father was nowhere in 
Court ami the failure to give information was on 
the part of the uncle and not the father. Although 
this became known to the respondent very shortly 
after this article was published, ho has taken no 
steps to correct it upto now, in any of his subse¬ 
quent editious. The last portion of the article which 
I have quoted at the beginning of the judgment is 
very significant. It shows that the intention was not 
merely to publish a report of the proceedings but 
the paper intended to put in a legal shape the whole 
incident with the background of a story similar to 
the enterprising romances appearing in the movie 
pictures of the twentieth century, and the readers of 
the papers were notified to be on the look-out in a ^ 
day or two for an article which would make one 
forget the thrilling and sensational present-day 
novels. It is obvious therefore that the intention of 
tho paper was not merely to give a correct and un¬ 
biased report of the proceedings which had taken 
place in Court, but to rouse the curiosity of its 
renders to read sensational romantic details which 
would cloud romantic novels. In view of these state¬ 
ments it is idle for the respondent to contend that 
the publication was an item of news. That fact is 
again belied by the fact that the order on tho Cham¬ 
ber Summons was nmde ou 7th July and this articlo 
was published on 4th August in a daily newspaper. 
Having regard to these facts it seems to mo that tho 
motive of the respondent was not to publish this 
particular article as an item of news but was some¬ 
thing different. 

I am not concerned in this case with the motives ^ 
of the writer. I am concerned with the effect which 
this publication is likely to cause. Two inferences 
are perfectly clear from reading this report. Tho 
minor defendant 1 , on whoso behalf it was urged 
that she may be reluctant to give details of tho facts 
to an outsider, would shrink further from giving the 
true information to tho guardian ml litem, because 
she would always bo afraid that if tho proceedings 
in the case which took place in chambers wero 
broadcasted with endorsements, additions and stric¬ 
tures, sonio things which sho may disclose may per¬ 
manently ruin her life. Tho second effect is what 
would most likely be caused on the mind of defen¬ 
dant 2 who is stated in tho article to bo a leading 
member of tho community. It is not difficult to 
believo that a man occupying such position may bo 
driven to settle the suit, although ho may havo an 
honest case, because the fight is likely to givo out 
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to the whole world details of his family life which, 
even if true, he may not like to tomtom before the 
world. If such publications were tolerated, it is most 
likely to influence defendant 2 in compromising the 
suit or preventing him from honestly fighting the 
litigation according to his right. In my opinion, this 
is a gross case and the Court should take a strict 
view of the matter. 

Even after an explanation was called for, the res- 
pondent had insisted that he was in the right and 
refused to give an undertaking in respect of the 
future publication which he threatened to make. 
His affidavit filed on this motion contests the fact 
that there is a contempt, contends that what he has 
done is within the law and ends with a halting 
apology that if he has done anything wrong he is 
sorry for it. That is the subterfuge of every person 
who finds himself faced with a contempt motion. 
I do not think it is right for newspapers to show a 
partisan spirit in respect of a pending litigation, 
and as in my opinion this article appears to he one 
prepared and published in a partisan spirit, I am 
unable to consider it as falling within the functions 
of an honest journalist. I, therefore, order the res- 
pondent, Chimanlal Vadilal Shah, the managing 
director of the Shah Publicity Corporation, Ltd., to 
pay the fine of Its. 1000 and he should pay the 
applicant’s costs of this motion taxed as between 
attorney and client. Costs to include costs reserved. 

ILK. Order accordingly . 

Cr. P. C. — 

(c) (’41) Chitaley, S. 480, N. 2 Pt. 1. 

(’41) Mitra, Page 1541, N. 1262. 

Penal Code — 

(’36) Ratunlul, Page 578 Note : "Contempt." 

(’36) Gour, Page 802 Pts. 1, 2. 
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Beaumont C. J. and B. J. Wadia J. 

P. D. Shamdasani — Appellant 

v. 

The Central Bank of India Ltd. — 

Respondents. 

Appeal No. 10 of 1940, Decided on 18th March 
1941, in Suit No. 564 of 1925. 

(a) Bombay High Court Rules (Original Side), 
R. 567 — Item 14 of Table of Fees — Words 
"final trial" are not confined to a final trial of 
a suit—Taxing Master can therefore allow fee 
for "instructions for brief" on Chamber Sum¬ 
mons adjourned in Court. 

The words "final trial" in item 14 of the Table 
of Fees in Original Side Rules are not con6ncd b> 
the final trial of a suit. The wording of the item 
does not draw a distinction between Chamber matters 
and matters heard in Court. The essential thing is 
that there should he a final trial. The Taxing 
Master can therefore allow a fee for "instructions for 
brief" on a Chamber Summons, which originated in 
Chambers but was adjourned to be heard in Court : 
(’26) 13 A.I.B. 1926 Bom. 18, Expl. [P Ole, f] 

(b) Bombay High Court Rules (Original Side), 

R. 567 _ Discretion of Taxing Master is not 

ordinarily interfered with as to quantum of 
costs. 

The Court normally does not interfere with the 
discretion of the Taxing Master as to quantum of 
costs allowed unless he has misdirected himself. If 
the costs are fixed merely upon the consideration of 


the length of time occupied by the hearing, the Tax. 
inj Master can be said to have misdirected himself. 
/v (P 91/, h] 

(c) Bombay High Court Rules (Original Side), 
R. 567 — Instructions to counsel in Court are 
not "instructions for brief." 


The words "instructions for brief” cannot mean 
instructions for counsel" and hence oral instruc¬ 
tions to counsel in the course of the hearing cannot 
be included in "instructions for brief" : (’27) It 
A I.R. 1927 Bom. 529, Rel. on. [P 92a] 

(d) Bombay High Court Rules (Original Side), 
R. 567 — Item 40 of Table of Fees — Rs. 15 are 
not to be allowed for first hour on each day : 

Suit No. 1363 of 1929, OVERRULED. 

Under item 40, the allowance of Rs. 15 is to he 
for the first hour of the hearing and Rs. 10 are to l>e 
allowed for the subsequent hours irrespective of the 
day. Rupees 15 are not to be allowed for the first / 
hour on each day : Suit No. 1363 of 1929, OVER¬ 
RULED. (p 92c] 

(e) Bombay High Court Rules (Original Side), 

R. 567 — Attendance in Court : Suit No. 39 of 
1931, OVERRULED. 

The time taken up by the Court for mid-day 
adjournment cannot be included in counting the 
hours of attendance in Court : Suit No. 39 of 1931, 
OVERRULED. [P 92 i, e) 

(f) Bombay High Court Rules (Original Side), 

R. 567— Item 60 of Table of Fees — Refresher 
— Summons adjourned into Court — Refresher 
in such cases does not come within "all rea¬ 
sonable disbursements" in item 60 of Table 
of Fees. 


Rule 567 only authorises the payment of re¬ 
freshers on hearing of a suitorappeal which extends ^ 
to more tlmn one day. There is no express power to 
allow refreshers on a summons adjourned into Court. 
Refreshers in such matters do not come within the 
words "all reasonable disbursements” in item 60 of 
the Table of Fees to be taken by the attorneys. 

[P 92/. g) 

In such cases, however, the Taxing Master has a 
discretion to allow the additional fee if he thinks 
that for some reason or another the solicitor has not 
been able to calculate, and has not in fact correctly 
calculated the length of time the case was likely to 
last : (1888) 38 Ch. D. 25 and (’26) 13 A.I.R. 1926 
Bom. Id, Rel. on. (•’ M/i] 

(g) Bombay High Court Rules (Original Side), 

R. 567 — Review of taxed costs. 

No increase of charges can be allowed on review 
of taxation over those charged in the bill of cost. It 

(P 93b] 


(h) Bombay High Court Rules (Original Side), 
:. 567 — Remand — Appellate Court will not 
:mand case for asking the Taxing Master to 
icrease fee. 

Where the party has not asked the Taxing Master 
» increase the brief fee, having regard to the un¬ 
sifted length of time the case has taken, and no 
implication is made to Chamber Judge to send the 
latter down to the Taxing Master for considering 
hether an extra allowance should or should not be 
inde.the appellate Court will not itself increase the 
me or ask the Taxing Master to do so by remanding 

b. «.:(•«) 1» 

(i) Bombay High Court Rules(Orlglnal Side), 
5 . 567 _ Item 14 of Table ol Fees (Per D. J. 
Vadxa J.). 
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4 Item 14 of Tabic of Fees has not been very hap¬ 
pily worded and should be recast. [P 93d] 

An inappropriate word or expression in the item 
14 of Table of Fees ought not to override the in¬ 
tention and meaning of nil the words taken ns a 
whole. [P 93d] 

Appellant in person. 

Sir Jamshedji Kanga ana II. D. Banaji 

— for Respondents. 

N. P. Engineer, amicus curies. 

BEAUMONT C. J—This is an appeal by the 
appellant against a decision of Blackwell J., on a 
summons to review taxation of costs. The costs were 
incurred on an earlier summons to review. There 
are three items which arise in this appeal. The first 
two arise strictly in the appeal, and the third on 
cross-objections. The first matter, which arises on 
fy the appeal, is- an item of Its. 1000 allowed for 
“instructions for brief.” The appellant contends, 
first, that the Taxing Master had no jurisdiction to 
allow anything for that item, and, secondly, that if 
he had jurisdiction, lie allowed tco high a figure. 
As I have said, the costs were incurred on a sum¬ 
mons to review, which had been adjournal into 
Court, so that we are dealing with the costs on an 
adjournal summons. The item “instructions for 
brief” is dealt with in item 14 of the Table of Fees 
to be taken by the attorneys of this Court. That 
item reads os follows : 

“ Instructions for brief (including perusing of 
papers and examining witnesses) whether on final 
disposal at first hairing, settlement of issues, final 
trial or on appeals, arbitrations, accounts, or on 
motions.” 

As the item formerly stood, it did not include the 
-C words “or on appeals, arbitrations, accounts.” So 
that it only dealt with “instructions for brief whe¬ 
ther on final disposal at first hearing, settlement of 
issues, final trial or on motions,” motions being 
generally interlocutory. Mr. Shamdasani contends 
that the item down to the words “final trial” only 
deals with instructions for brief in suits. He points 
out that the words “on final disposal at first hear¬ 
ing” appear to have reference to 0. 15, which deals 
with the disposal of a suit at the first hearing and 
the words “settlement of issues” appear to have 
reference to 0. 14, which deals with the settlement 
of issues in n suit, and he argues, therefore, that 
final trial” must also refer to the final trial in a 
suit. The subsequent words “or on appeals, arbitra- 
tions, accounts, or on motions” may cover matters 
of such nature arising otherwise than in a suit, but 
the final trial”, according to his argument, must 
^ l>e in a suit. I must confess that I think that the 
item is not happily worded. “Final trial” is not a 
very apt expression to use for tho hearing of a 
Chamber Summons. The word “hearing” would be 
moro appropriate than the word “trial,” hut at the 
same time it is not inaccurate to say that a summons 
is tried and there is nothing in tho wording of the 
item which in terms confines “final trial” to the 
Jna trial of a suit There is no other item in the 
Table of Lees, which covers “instructions for brief ” 
and there are many matters which may come before 
the Court, which are not suits, but which may 
mvolvo the taking of oral evidence, and require the 
-preparation of elaborate instructions for counsel 
Lunacy matters, matters relating to minors, refer¬ 
ences under the Land Acquisition Act, company 
matters, and so forth, may require instructions to 
counsel, and it is difficult to suppose that tho Table 
or Fees was not intended to include cases of that 
nature, and that no fee was to be payable for in¬ 


struction^ in such matter?. In my opinion, there i? 
no sufficient reason for confining the words “final 6 
trial” to the final trial of a suit. 


Mr. Shamdasani has further contended that this 
must be regarded as a Chamber matter, because the 
summons originated in Chambers ami was adjourned 
to be heard in Court merely for the sake of con¬ 
venience. I do not myself think that it makes nny 
difference whether it to he regarded as a Chamber 
matter or a Court mutter, ?•* long as it is the final 
trial of the matter. We were referred to a dictum of 
Sir Xorrnan Macleod in *27 Bom. L. It. 1195, 1 in 
which he said that this item would not apply to 
Chamber matters, but he give- no authority or reason 
for that opinion, and the wording of the item docs 
not draw a distinction between Chamber matters and 
matters heard in Court. The essential tiling is that 
there should be a final trial. No doubt, most Cham¬ 
ber matters do not involve a final trial, and many 
of them are not of sufficient importance to justify 
instructions to counsel. But as I have already indi¬ 
cated, there are many matters, other than suits, 
which require instructions to counsel, ami some of 
those matters are normally dealt with in Chambers, 
e.g., disputes about minors, disputes about permission 
to trustees to compromise, and kindred matters. I 
think myself that there is no sufficient reason for 
oonfiuing item 14 either to suits or to matters in 
Court. In my opinion, therefore, the Taxing Master 
was right in allowing a fee for “instructions for 
brief.” 

With regard to the quantum allowed, the Court 
normally does not interfere with the discretion of 
the Taxing Master us to quantum, unless he has 
misdirected himself. On the face of it, a fee of 
Rs. 1000 for “instructions for brief” on u summons 
to review taxation seems to me difficult to justify. 
There must already have been a review before the 
Taxing Master, and the solicitors would not have to 
peruse many documents for the purposes of the ap¬ 
plication to the Court, nor is it likely that they 
would have to examine witnesses. They might, no 
doubt, have to tabulate tho facts for the benefit of 
counsel, and instruct him as to the view which 
they wished to put forward. But it is difficult to see 
how work of that nature could be worth the 
sum allowed. When we asked to 6ee the brief 
which the Taxing Master had valued in this way, 
the only substantial brief produced, which was that 
delivered to senior counsel, contained in extenso copies 
of the summons, affidavits and other documents in 
the case, and involved no work at all except for the 
copying. N There were also concise observations for 
counsel, which cannot, I think, he valued as highly 
as the Taxing Master thinks. 

The learned Taxing Master in his reasons says 
that he has considered all the matters mentioned in 
R. 503, and taking thoso matters into account and 
also the fact that the hearing of the summons lasted 
for thirty-three and a half hours ho thinks Rs. 1000 
a fair allowance. I think that in taking into ac¬ 
count the length of time occupied by the hearing, the 
learned Taxing Master 1ms misdirected himself. 
No doubt, as was pointed out by this Court in 29 
Bom.L.R. 1093,2 instructions to counsel may go on 
during tho hearing, but the words of item 14 aro 
not “instructions for counsel” but “instructions for 


/ 


9 


h 


1. C2G) 13 A.I.R. 192G Bom. 18 : 91 I. C. 153 : 50 
Bom. GO : 27 Bom. L. R. 1195, Parashuram 
D. Shamdasani v. Tata Industrial Bank. 

2. ('27) 14 A.I.R. 1927 Bom. 529 : 103 I.C. 731 : 
29 Bom.L.R. 1093, Shamdasani v. Tata Indus¬ 
trial Bank. 
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brief.’* The delivery of a brief is a formal act. It 
confers u|>on counsel authority to appear in the 
case, and vests in him the responsibility of conduct¬ 
ing the case in the way he thinks right. It also 
fixes the fee which he is to be allowed, and I can¬ 
not agree that the words “instructions for brief” 
mean the same thing as “instructions for counsel.” 
Priuia facie, instructions for brief must have been 
completed before the brief was delivered, although I 
do not dispute that matters might come to Fight 
after the brief was delivered, which might involve 
the delivery of a supplementary brief, a fee for 
which could be allowed under item 14. But there is 
no evidence in this case of the delivery of a supple¬ 
mentary brief. I am not prepared to agree that 
instructions given, probably orally, to counsel in 
the course of the hearing can be included in “in¬ 
structions for brief.” It is difficult for us to suy 
wlmt the Taxing Master ought to have allowed. 
^ \\e arc satisfied that in taking into account the 
length of time the hearing occupied he misdirected 
himself, and we think that a fair order will Ik* to 
allow half the item. So we reduce the Rs. 1000 to 
Rs. 500. That disposes of the first point. 

The second point raised on the appeal is as to the 
attendance of attorneys in Court, and two |>oints are 
taken with regard to that The Taxing Master 
allowed Rs. 15 for the first hour of each day ami 
Bs. 10 for subsequent hours and parts of an hour 
on that day. It is objected that under item 40 the 
allowance of Rs. 15 is for the first hour of the hear-' 
ing, irrespective of the day, and after that first 
hour is finished, only Rs.10 can be allowed for sub¬ 
sequent hours. Blackwell J. was disposed to agree 
with the argument of the appellant on that point, 
but he felt himself hound to follow an unreported de¬ 
cision 3 4 of Rangnekar J., in which that learned Judge 
c seems to have held that under item 40 solicitors 
were entitled to Rs. 15 for the first hour on each 
day of the hearing. Now, the item reads : “Atten¬ 
dance of attorney in Court on motion or on heuring 
of any suit, cause or matter including insolvency or 
criminal matters for first hour or part of liQur — 
rupees 15.” 

Item 41 reads : “For every additional hour — 
Bs. 10.” It seems to me that the meaning of those 
items is perfectly plain. All that the Taxing Master 
has to do is to reckon the number of hours of atten¬ 
dance, irrespective of whether they took place on 
the same day, or in the same week, or in the same 
month. Having completed the first hour, for which 
a sum of Rs. 15 is allowed, all subsequent hours 
are allowed at the rate of Rs. 10. I cannot see the 
slightest justification for saying that a sum of 
Rs. 15 is to be allowed for the first hour on each 
d day. The only argument in favour of that construc¬ 
tion, which was suggested, is that attorneys do in 
practice prepare their bills on the basis of the work 
done for each day, but the existence of that practice 
affords no reason for giving to the words of the item 
a meaning which they do not bear. In my opinion, 
that objection must lie allowed. 

The other objection in respect of attendance is 
that in counting the hours of attendance the Taxing 
Master has included the mid-day adjournment of 
three-fourths of an hour. Blackwell J. decided that 
that practice was right on the authority of a deci¬ 
sion of Kunia J. in Suit No. 39 of 1931,-* which has 

3. Suit No. 13G3 of 1929, decided on 15th April 
1935, U. H. Wadi a v. Haji Mahomed Ismail. 

4. Suit No. 39 of 1931, decided on 16th November 
1934 by Kanin J., Walter Campbell v. A. Trevor 
Robinson. 


not been reported. In my opinion, it is impossible 
to say that an attorney is attending Court at a time £ 
when the Court is not sitting. This Court takes an 
adjournment of three-fourths of an hour in the mid- 
• lie of the day, and a working day consists of five 
hours apart from that adjournment. The length 
of the adjournment might be curtailed or extended, 
if the Judges thought tit, but whatever the period 
of adjournment may be, it seems to me quite im¬ 
possible to say that an attorney is entitled to be 
paid for attendance in Court when the Court is 
not sitting. Kania .1. based his decision upon the 
analogy of refreshers to counsel, but the wording of 
R. 567 which deals with refreshers, is quite diffe¬ 
rent from the wording of item 40, and I express no 
opinion upon the question whether refreshers are 
allowable for the mid-day adjournment. This ob¬ 
jection also must be allowed. 

The point taken on the cross-objections is with 
regard to refreshers to counsel. This summons / 
lasted, according to the Taxing Master, thirty-three 
and a half hours, and the brief fee marked for 
counsel was nine G. Ms. If the appellant chose to 
take over six (lays to argue a summons, which 
could probably have been disposed of adequately in 
a few hours, I see no good reason why ho should 
not pay for the privilege, but we have to see whe¬ 
ther refreshers to counsel, which the Taxing Master 
allowed, are permitted by the rules. Rule 567 of 
the Rules of the High Court of Bombay in terms 
only authorises the payment of refreshers on the 
hearing of a suit or appeal which extends to more 
than one day. So that there is no express power to 
allow refreshers on an adjourned summons. Mr. 
Banaji for the appellants on the cross-objections 
relics on item 60 of the Table of Fees, which 
reads : “All reasonable disbursements excluding con¬ 
veyance and cooly hire.” 17 

He argues that counsel’s fees are disbursements, 
which no doubt is so, but the regular rule is that 
counsel's fee must be marked on the brief before he 
goes into Court. If counsel is to be entitled to a re¬ 
fresher, which means an additional fee calculated 
by the day, to my mind, there must be a special 
rule conferring that right, and if there is no such 
rule, 1 do not think that a refresher fee can be re¬ 
garded as a reasonable disbursement. Tho origin of 
refreshers was discussed by the Court of Appeal in 
England in (1888) 38 Ch.D. 25,& and it was there 
pointed out that the practice of allowing refreshers 
bad originated, because in actions beard with wit¬ 
nesses it was impossible for a solicitor, when he was 
delivering his brief to counsel, to estimate within 
reasonable limits the length of time tho case was 
likely to last. Therefore, it was unreasonable to ex¬ 
pect him to arrive at a fee for counsel which would h 
prove to be fair, and so, in cases heard with wit¬ 
nesses, the practice bad grown up of allowing coun¬ 
sel to receive extra remuneration at so much per 
day, and that practice was embodied in a rule in 
England, and is covered by our It. 567. But the 
Court pointed out that even if there was no autho¬ 
rity to allow refreshers to counsel, it was open to the 
Taxing Master in his discretion to allow an addi¬ 
tional brief fee, if he thought that for some reason or 
another the solicitor had not been able to calculate, 
and had not in fact correctly calculated, tho length 
of time the case was likely to lost. I quite agree 
with that latter proposition, and I think that in this 
case if tho Taxing Master had been asked to do so. 

5. (1888) 38 Ch.D. 25 : 57 L.J.Ch. 329 : 58 L.T. 

364 : 36 W.R. 375, Easton v. London Joint Stock 
Bank. 
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he could properly have allowed a further brief 
•* Itecausc the solicitor could not have -upp^ed that a 
Munitions to review taxation would be likely to last 
for more than thirty-three hours ; Imt the Taxing 
Master was not asked to deal with the matt r in 
thut way. l*'ees to counsel w« re claimed ns refr<'h«rs 
allowed hy the rules, and th* Taxinc Master allow*d 
refreshers, and the learned Judge in icvicw disallow, 
vd them. I think that the learned Judge was right 
on that point, and that the refreshc-r fees must he 
disallowed. 

Then the only question is whether we are entitled 
to send the case hack to the Taxing Master to con¬ 
sider whether he ought to allow something hy way 
of an additional brief fee on the principle indicated 
above. This Court held in 27 Bom.L.R. 1195* that 
such a course could not he adopted. In that case the 
learned Judge, who heard the summons to review, 
had taken the view of the matter which wc take, 
0 namely, that refreshers on a summons are notallow- 
able, but that the brief fee might le increased, and 
lie had increased the brief fee In the Court of 
Appeal, the Court held that the summons, which had 
been adjourned to the hearing, had merged in the 
hearing, a view which, if I may say so, seems to ine 
a curious one; hut the Court then went on to say 
that, on the footing that costs were payable as costs 
of a summons, the Judge was wrong in increasing 
the brief fee from twenty to thirty G. Ms., thus 
diminishing the effect of his disallowance of the 
refreshers by ten G. Ms., and that no increase of 
charges could he allowed on a review of taxation 
over those charged in the bill of costs. Sir Norman 
Macleod, who delivered that judgment, had himself, 
I believe, been at one time Taxing Master, and he 
was no doubt familiar with the practice of the office, 
and I think that we ought to follow his view, al¬ 
though technically it was only a dictum. The pro¬ 
per course for the solicitors was to ask the Taxing 
Master to increase the brief fee, having regard to 
the unexpected length of time the case had taken; 
but as that course was not adopted, I think we can¬ 
not now increase the fee or ask the Taxing Master 
to do so. The result therefore is that the appeal is 
allowed as to half the brief fees, though it fails on 
ihe question of jurisdiction to allow instructions for 
brief. It saccccds as to the two points relating to the 
attendance of attorneys, and the cross-objections fail. 

B. J. WADIA J—I agree. With regard to the 
tirst objection raised by the appellant I think that a 
Chamber summons adjourned into Court cannot be 
described merely us an interlocutory application or 
as a Chamber matter. It becomes really a Court 
matter, and it appears on the daily Board as a Court 
matter, and court-fees are payable for it as such. 
JNith regard to the further point that an allowance 
for instructions for brief is inadmissible under the 
terms of 'item 14* at p. 414 of the Rules of the Hi-h 
Court of Bombay, it is true to say in the first placo 
that that item bos not been very happily worded. It 
should in my opinion be recast It does not however 
appear to me as if it was the intention of the framers 
to restrict the words “final trial** only to the final 
1 , .°. * Ordinarily, we do not speak of the 

anal trial of a Chamber Summons even when the 
summons is adjourned into Court; we generally refer 
to the final hearing of a summons. But an inappro¬ 
priate word or expression in the ‘item* ought not in 
my opinion to override the intention and meaning of 
all the words taken as a whole. It was conceded in 
argument that the word “appeals” in the same'item* 
included appeals from orders made on Chamber Sum¬ 
monses, and it would be somewhat anomalous if 
an allowance for instructions could be given for au 


app«-.il from an order on a Chamber Summons ad¬ 
journed into Court stud not for the hr-ariu? of the Q 
summons if--id f Mnr< over, there are in uddiVm to 
Chamber Summon-* < adjourned into Court runny 
matters which an.- tried in Court as Court matters, 

«•. g., mi-H-asanee Mimmonses. matters under the 
Companies Act, Band Acquisition References, peti¬ 
tions under the Lunacy Act and Guardians and 
Wards Act, petitions under tin* Trusts Act and under 
the Patents and Designs Act, under the Specific 
Relief Act. and :iLo other matters. If 'item 14' is to 
have tin* limited scope placed by the appellant- upon 
it. for which he contended before Ihe 'faxing Master 
and in Court, the Taxing Master would be debarred 
from allowing instructions for brief in re-poet of 
iniinv of the<c mutters heard in Court which some- 
times take up a long time and involve difficult ques¬ 
tions laotlr of law and of fact. 

Rule 5f>3 of the High Court Rules gives a wide » 
discretion to the Taxing Master to bike various fuc- ' 
tors into consideration in respect of suits as well as 
matters, and I do not agree with the appellant's con¬ 
tention put forward in his memorandum of appeal 
that the word '*matter” in R. 563 of the High 
Court Rules should he construed as referring only to 
appeals, arbitrations, accounts and motions, being 
the four matters expressly mentioned in 'item 14.* 
We were referred to the dictum of the Appeal Court 
in 27 ltom.b.U. 11951 at p. 1*202, where the learned 
Chief Justice observed that the charge for instruc¬ 
tions in i humher matters was certainly not discre¬ 
tionary. In tnv opinion that statement has been put 
rather too wide, hut, in any event, it docs not apply 
to the matter before us, lx*cuuse in that case the 
summons was not adjourned into Court, but was 
merely adjourned to the hearing of the suit itself. 

In my opinion the learned Chamber Judge was right 
in disallowing the appellant's objection as to the ^ 
allowance for instructions for brief to the respon¬ 
dents under 'item 14*. With regard to the question of 
the quantum. I have held in a case that was argued 
at great length before me, namely. 35 ltonvL.lt. 93° 
at p. 101 that ns a rule the Chamber Judge does not 
interfere with the discretion of the Taxing Master, 
except in extreme cases where there has been gross 
abuse, or a serious mistake or when the Taxing 
Master hits acted on a wrong principle, or applied an 
altogether wrong construction That the Court has a 
right to interfere with the discretion of the Taxing 
Muster is not denied, and it has been held in the case 
which I have referred to before in 27 Bom L. R. 
1195. 1 following the English rules of taxation, that 
the decision of the Taxing Master is not final even on 
the question of the quantum. It was in my opinion 
a mistake to unduly insist on considering in a dis¬ 
cretionary item the length of the hearing of the h 
summons in Court. That is a matter along with 
other matters which may bo taken into considera¬ 
tion, because it often happens that when a matter 
is hoard in Court for a considerable length of time, 
questions do crop up for further elucidation during 
the hearing which necessitate sometimes the handing 
of further instructions in supplemental briefs to 
counsel. We have not been referred in this ease to 
any such supplemental briefs. Before the Taxing 
Master takes such supplemental briefs into consi¬ 
deration he has lo satisfy himself tImt there were 
new matters which required further ‘instructions for 
brief.” using the expression mentioned in *item 14.' 

I think that the allowance of Rs. 1U09 was excessive, 

6 . (’33) 20 A.I.R. 1903 Bom. 92 : 142 I.C. 353 : 

57 Bom. 570 : 35 Bom.L.R. 93, Gorakhram v. 

Pirozshn (No. 1). 
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and the discretion vested in the Taxing Master has 
a not been in my opinion justifiably exercised. 1, 
therefore, agree with the learned Chief Justice that 
a fair and reasonable amount to allow for instructions 
would be a sum of Us. 500. 

With regard to the third objection as to the 
allowance for solicitors’ attendance in Court and the 
question of the mid-day adjournments, I entirely 
agree with what has been said by the learned Chief 
Justice, and I have nothing to add. With regard to 
the cross-objections on the question of refreshers 
which were allowed by the Taxing Master to the 
extent of Rs. 5S5, I may mention that when the 
matter went up before the learned Chamber Judge 
on a review of taxation, the only argument that was 
advanced was that that amount was covered by 
item 60 which deals with "reasonable disburse¬ 
ments." I do not think that if it was the intention 
to include refreshers in matters other than suits 
fc or appeals in the expression "reasonable disburse¬ 
ments," it would have been left to be implied, and 
not referred to more definitely. No application was 
made to the learned Chamber Judge to have the 
matter sent down again to the Taxing Master to 
consider whether an extra allowance should not be 
made, not on the ground of allowing "refreshers," 
which, as Cotton L. J. pointed out in (1888) 38 
Ch. 1). 25 5 at p. 35 was an unfortunate term, hut 
on the ground that the extra costs incurred after the 
first five hours might he allowed as additional or 
increased fee over and above that marked originally 
on counsel’s brief, as was pointed out in that case. 
It does happen at times that there is a miscalcula¬ 
tion by the attorney and the fee is under-marked at 
the inception of the trial. No such application was 
made, and I do not think that we should now at 
this stage, following the observations of the Appeal 
c Court in 27 Bom.L.R. 1195, 1 allow the matter to be 
sent back to the Taxing Master. I quite agree that 
R. 567, which refers to refreshers and the amount 
of refreshers in the case of suits or appeals, may 
often work hardship in matters other than suits or 
appeals which take up a very long time in hearing. 
This is more an argument for reconsideration of the 
rule in the future rather than for allowing the 
cross-objections at present. In my opinion the learned 
Chamber Judge was right, and the cross-objections 
must be dismissed. 

PER CURIAM. — With regard to costs, the 
appellant succeeded in one or two matters in the 
Court below, but failed on a majority of the points 
raised, and the learned Judge directed him to pay 
the costs of certain items which had not been fought, 
and to pay three-fourths of the costs of the items 
which had been fought. In this Court he has suc- 
i cecded on most of the points, but has failed on one 
point, and he has succeeded on the cross-objections. 
Cross-objections would have to be dismissed with 
costs, if we made a strict order. We are very re¬ 
luctant to make a complicated order for taxation, 
giving the costs of certain items to one party and of 
other items to the other party. From such figures 
as the parties have supplied to us, rough figures, no 
doubt, as to what they expect to get under the orders 
which stand and possible orders, we think that the 
two sides would about balance each other on a strict 
order for taxation of costs of separate items. There¬ 
fore we propose to make no order as to costs in the 
Court below and in this Court. Each party to bear 
their own costs in the lower Court and in this Court 
both of the uppeal and cross-objections. There is to 
be no payment on either side in respect of the whole 

r K Order accordingly . 
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Hasanbhai Rehmatbhai Vinaxcala. 

Criminal Appeal No. 149 of 1941, Decided on 
10th October 1941, against order of acquittal passed 
by Honorary, Second Class Magistrate, Nadiad. 

Bombay Municipal Boroughs Act (18 of 1925), 
Ss. 3 (2) and 123 (7)—Wooden fencing though 
six feet high is not building. 

The word ‘enclosure* referred to in the definition 
of ‘building’ must be interpreted as ejusdem generis 
with the preceding words ‘hut* and 'shed,* that is to 
say, must be taken to refer to some fabric or struc¬ 
ture or thing built in the more jopular acceptance 
of the word. [P 95d, e] f 

A fence six feet in height consisting of wooden 
planks attached to posts embedded in the earth on 
the boundaries of a person’s house is not a 'building' 
as defined in Ss. 3 (2) not being a ‘wall’ or 'en¬ 
closure.' Hence the erection of such a fencing with¬ 
out the permission of the municipality is not an 
offence under S. 123 (71. Merely because the wooden 
fence screens off completely the outer view, it can¬ 
not be regarded as an enclosure. [P 95c, d, c] 

D. G . 7?ao, Assistant Government Pleader — 

for the Government of Bombay. 

7. 7. Chundrigar and K. T . Pathak — 

for Accused. 


WASSOODEW J. — This is an appeal by the 
Government of Bombay against the order of acquit¬ 
tal passed by the Honorary second class Magistrate 
Df Nadiad in a case in which the accused Vora 
Hasanbhai Bebmatbhai Vinawala was prosecuted 
for erecting without the permission of the Nadiad 
Municipality a fence six feet in height consisting of 
wooden planks attached to posts embedded in the 
sarth on the northern and southern boundaries of 
id open piece of ground to the east of his house 
situated within the municipal limits. The appeal 
raises the question whether the said construction is 
\ building within the meaning of S. 3, cl. (2), Bom¬ 
bay Municipal Boroughs Act (Bom. 18 of 1925). It 
seems the accused had made an application to the 
Nadiad Municipality on 19th April 1940, for per¬ 
mission to build a compound wall with doors in it in 
sun ev Nos. 509A and 509B. Comprised in those survey 
[lumbers is the vacant land in question to the east 
A the accused’s house. That permission was refused 
[jv the Chief Officer of the Municipality because the 
men land was “street land” and the consent of all 
he persons residing in the street was not obtained. 
\gainst that refusal, the accused appealed to the 
general body for redress. That appeal was rejected 
jy that bodv in Julv 1940, on the same grounds as 
hose given by the Chief Officer. Thereafter the 
iccused made the construction in question which is 
:he subject-matter of the charge against him. There 
was a complaint against the accused’s act from the 
residents of the street to the municipality on or 
ibout 29th July 1940, upon which the municipality 
Erected the prosecution of the accused under section 
123 (7), Bombay Municipal Boroughs Act. Section 
123, clause (7), Bombay Municipal Boroughs Act, 
punishes persons who construct, alter, add to or 
reconstruct any building in contraventmn of the 
arder of the municipality directing that the con¬ 
struction proposed in the notice to the municipality 
given under the provisions of S. 123 (1) should not 
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be made. The accused's defence was that the con- 
a struct ion made by him is not a building ami that 
therefore tlie municipal permission was not required 
and that his act did not offend against the provisions 
of S. 123, cl. (7b of the Act. The term "building” 
is defined in S. 3 (2) of the Act as follows : 

“'Building' shall include any hut, shed or other 
enclosure, whether used as a human dwelling or for 
any other purpose, and shall also include walls, 
verandahs, fixed platforms, plinth, door-steps and 
the like." 

It is urged on behalf of Government that fixing 
plunks six feet in height to posts embedded in the 
ground is a ‘wall' or sin ‘enclosure* and therefore a 
'building' within the definition of that term, and 
that consequently the act of the accused constitutes 
an offence punishable under S. 123 (7). That a 
compound wall of stones is included within the 
term ‘wall* has been held in 23 Bom.L.R. 831. 1 
° The question is whether a fence of wooden planks 
enclosing a compound is a ‘wall’ or a ‘compound 
wall.' In ordinary parlance the word 'wall' is not 
used to denote a fence of that kind. There are vari¬ 
ous decisions of this Court which show that certain 
kinds of compound fences arc outside the prohibi¬ 
tion of the section. For instance, a "Knrvi" or reed 
fencing has been held not to bo a building within 
the meaning of that word as used in S. 3, cl. (2) — 
see Rnt.Un.Cr.C. 145.- So also in another case, 
Bat.Un.Cr.C. 428, 3 a wattle-fence was considered to 
be outside the definition of a 'building.* In a more 
recent case, it was held that the term 'building 1 
does not include an ordinary wire-fence — see 41 
Bom. 563. 4 One of the grounds of the decision was 
that in the popular acceptation of the word the term 
"building" would not include a mere fence. The 
c learned Assistant Government Pleader has sought to 
c distinguish that case on the ground that there is 
less permanency in the case of a wire-fence than in 
the case of a fence of wooden planks. Apart from 
the merits of that argument, according to the des¬ 
cription of-the fence in question in the complaint, it 
appears to have been made of “piece of wood and 
splinters" fixed to posts. It is open to doubt, if that 
16 a correct description, whether in point of strength 
and permanency a wire-fence would be inferior to the 
present construction. But in our opinion the quality 
of the material used for a fence would not affect the 
question os to the nature of the construction, for, 
we think ft fence of wooden planks could not in 
essential particulars be regarded as different from a 
wire-fence or wattle-fence or reed-fence. We think 
therefore that the learned Magistrate was correct in 
the view be took of the construction. 

, It has been argued that the fence in question 
could be regarded, in view of its height, as an en¬ 
closure and therefore offending ngainst the provi¬ 
sions of the statute. Such a suggestion was not 
accepted in 41 Bom. 563.4 There the Court held 
that the word “enclosure" referred to in the defini¬ 
tion of ‘building' must be interpreted as cjusdem 
generis with the preceding words 'hot' and 'shed', 
that is to say, must be taken to refer to some fabric 
or structure or thing, built in the more popular 


(’21) 8 A.I.R. 1921 Bom. 62 : 63 I.C. 158 : 2' 
Cr.L.J. 622 : 45 Bom. 1151 : 23 Bom.L.R. 831 
Emperor v. Rnmrao. 

2« (1880) Rat.Un.Cr.C. 145, Queen-Empress v 
Janardhan. 

3. (1888) Rat.Un.Cr.C. 428, In ro Salomibai. 

4 - CW) 4 A.I.R. 1917 Bom. 233 : 41 I.C. 656 : li 
-Cr.L.J. 832 : 41 Bom. 663 : 19 Bom.L.R. 621 
Emperor v, RanchodlaJ. 


acceptance of the word. Notwithstanding that judi¬ 
cial pronouncement, the legislature has not thought c 
it fit to make any alteration or amendment in the 
definition of the term 'building', and it may be 
presumed that it accepted that interpretation as 
correct. Merely because the wooden fence screens 
off completely the outer view, it could not, in our 
opinion, he regarded as an enclosure. Consequently 
this appeal fails and is dismissed. 

R K. Appeal dismissed. 
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Baswannewa Mallesliappa Appaji — 

Plaintiff — Appellant 
v. 

Dodgowda Basangowda Dyawangoxcda . 

— Defendant 4 — Respondent. ' 

Second Appeal No. 224 of 1940, Decided on 21st 
August 1941, from decision of Dist. Judge, Dharwar, 
in Appeal No. 224 of 1933. 

(a) Transfer of Property Act (1882 as amend¬ 
ed in 1929), S. 101 — Applicability — Principle 
does not apply to Court purchaser of equity of 
redemption. 

A principle which might clearly be apparent in 
S. 101 before it was amended does not still underlie 
the section after amendment when the amendment 
omits the words recognizing the principle. [P 96/,<?] 

Section 101 in terms applies only when there is a 
subsequent mortgagee or charge-holder. The princi¬ 
ple of S. 101 does not apply to the case of a Court 
purchaser of the equity of redemption : (’39) 26 
A.I.R. 1939 Mad. 393, Z>i$$cuf.;('36) 23 A.I.R. 1936 q 
Pat. 404, Foil. (i> 96 d,e) 

(b) Practice—Appeal — New point —Point of 
law (e. g.) applicability of S. 82, T. P. Act, can 
be allowed to be argued. 

A point about the applicability of S. 82, T. P. Act, 
though not taken in the memorandum of appeal is a 
point of law, and the High Court should not hesi¬ 
tate to allow it to be argued. [P 9 Gh) 

(c) Transfer of Property Act (1882 as amend¬ 
ed in 1929), S. 82 — Applicability — Mortgage 
need not be subsisting. 

Section 82 can apply while the mortgage is still 
subsisting; but it applies even more when the mort¬ 
gage has been paid off out of some only of the pro¬ 
perties mortgaged, and the owner or the person 
interested in the properties from which the mortgage 
has been paid off then has a right to claim contribu- i. 
tion from the owner of other properties which were 
liable under the mortgage but which were not called 
upon to pay it off : ('21; 8 A.I.R. 1921 All. 323, 
Bel. on. [P oia] 

(d) Costs—Appeal. 

Where an appeal is allowed upon a point which 
was not argued before the lower Court whose decision 
so far as it goes was perfectly correct, each party 
should bear its own costs of the appeal in tho lower 
Court. [P 97c) 

G. P. Murdeshwar and D. D. Yenncmadi 

_ — for Appellant. 

n. F. Mudiraddi — for Respondent. 

MACKLIN J. — This second appeal has arisen 
in this way : In October 1930 defendant 2 and tho 
late husband of defendant 3 mortgaged the house 
and land in suit for Rs. 1000. On 21st November 
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1030 the house was attached by defendant 4 in exe- 
<1 eution of a money decree against defendant 3's 
husband. In Mav 103*2 the house was sold by the 
Court and was l>ought by defendant 4, and in due 
course that order was confirmed in 1035 by the High 
Court in second appeal. But in the meantime defen¬ 
dant 1, the original mortgagee sold his mortgagee’s 
rights to the plaintiff, and in dune 1035 defendants 2 
and 3 sold both the house and the land to the pre¬ 
sent plaintiff for the amount of the mortgage debt. 
In 1033 the plaintiff brought a suit to restrain defen¬ 
dant 4 from taking possession of the property under 
his Court purchase. This was dismissed because it 
was held that, defendant 4 having bought the equity of 
redemption of the house in execution proceeding, his 
rights could not he affected by the plaintiff's purchase 
of the house. The plaintiff then brought the present 
suit on her mortgage. It was contended by defen¬ 
dant 4 that the transaction by which the plaintiff 
;3 bought from defendants 2 and 3 extinguished the 
mortgage so far as the house was concerned, and any 
suit with respect to the house based upon the plain¬ 
tiff’s rights in the mortgage could not lie. The trial 
Court refused to accept that contention, holding that 
the consideration as regards the house had failed 
and the 6ale accordingly was ineffective as regards 
the house, with the result that the plaintiff con¬ 
tinued to hold the mortgage rights over the house. 
That decision was reversed in appeal, the learned 
District Judge holding that the mortgage was ex¬ 
tinguished as a whole, and that it was not open to 
the plaintiff to rely upon S. 101, T. P. Act. in order 
to recover the mortgage amount of the house from 
defendant 4. The plaintiff accordingly comes in 
second appeal. She takes two points. The first is 
that as mortgagee she is protected hy S. 101 and on 
that ground can recover from defendant 4. The 
c second is that by reason of S. 82. T. P. Act, she, as 
one standing in the shoes of the original mortgagor, 
is entitled to claim contribution from defendant 4 as 
purchaser of part of the equity of redemption of the 
mortgage. The plaintiff's sale-deed contains the 
following passage : 

“ As the said properties have been handed over 
to yon hy absolute sale in payment of the said debt 
owing to you t here remains nothing whatever owing 
between you and ourselves regarding the transaction 
of mortgage on this day." 

That means that the mortgage debt was extin¬ 
guished. and the ordinary result of extinguishing a 
mortgage debt is that the mortgage itself is extin¬ 
guished. But, on behalf of the plaintiff, Mr. Murde- 
shwar relics on S. 101. T. P. Act. as keeping the 
mortgage alive as between the plaintiff and defen¬ 
dant 4. Section 101, T. P. Act, reads as follows : 
j “ Any mortgagee of, or person having a charge 
upon, immovable property, or any transferee from 
such mortgagee or charge-holder, may purchase or 
otherwise acquire the rights in the property of the 
mortgagor or owner, as the case may he. without 
thereby causing the mortgage or charge to he merged 
as between himself and any sulisequent mortgagee 
of, or person having a subsequent charge upon, the 
same property ; and no such subsequent mortgagee 
or charge-holder shall he entitled to foreclose or sell 
such property without redeeming the prior mortgage 
or charge or otherwise than subject thereto.” 

In terms it applies only when there is a subse¬ 
quent mortgagee or charge-holder. But the authority 
of I L.K. (1939) Mad. CU0,» is relied upon as show- 

1. (’39) 26 AIR. 1939 Mad. 393 : 189 I. C. 17: 

I.L.K. (1939) Mud. 600: (193y) 2 M. L. J. 

Mahalakshmi v. Somaraju. 


ing that the principle of the section would apply 
also to the case of a Court purchaser of the equity of 
redemption. The old S. 101 read as follows : 

Where the owner of a charge or other incum¬ 
brance on immovable property is or becomes ab¬ 
solutely cutitled to that property, the charge or 
incumbrance shall he extinguished, unless he de¬ 
clares. hy express words or necessary implication, 
that it shall continue to subsist, or such continuance 
would he for his benefit " 

If the section had not been amended, there can 
he no question but that the plaintiff would be enti¬ 
tled to rely upon the last words "or such con¬ 
tinuance would he for his benefit.'' Sir Dinshah 
Mulla at p 536 of the second edition of his Transfer 
of Property Act says ‘ the law has been altered not 
in substance hut only in form or expression;" and 
the learned Judges wlio decided I.L.R. (1939) Mad. 
C00t applied the equitable principle underlying the 
section before amendment to the section as amended. 
That principle was based upon the equitable rule ob¬ 
taining in England that the merger which in a case 
like this would otherwise take place under the com¬ 
mon law is prevented hy the intention of the parties, 
and that the intention of the parties not to extin¬ 
guish the mortgage may he presumed until the con¬ 
trary is apparent. But the position with which the 
learned Judges of the Madras High Court were deal¬ 
ing was somewhat different. In that case there had 
been certain claim proceedings. The mortgagee-pur¬ 
chaser based a claim on his purchase or alternatively 
on his mortgage, and the Court, while disallowing 
the claim in so far as it was based upon his purchase, 
allowed it in so far as it was based upon his mort¬ 
gage; and neither party to the proceedings had chal¬ 
lenged thatdccision. with the result that the mortgage 
had to he treated as still subsisting. Apart from that, 
with respect, we should have some difficulty in hold¬ 
ing that a principle which might clearly be apparent 
in S. 101 before it was amended still underlay the 
section after amendment when the amendment omits 
the words recognizing the principle. Moreover, the 
case cited made no reference to another case, 15 Pat. 
120.2 i n which the situation was very much the 
same as in the present case. There a mortgagee 
bought the mortgaged property for the amount of the 
sum due upon the mortgage, and the deed contained 
the following words “keeping intact the effects of 
the mortgage created under the simple mortgage and 
the usufructuary mortgage bonds aforesaid. ” In spite 
of that reservation, their Lordships held that the 
mortgage was extinguished. So far as S. 101 is con¬ 
cerned, we do not think that there are any grounds 
upon which we could differ from the conclusions 
arrived at hy the learned Judges of the Patna High 
Court in that case. 

But there can he no doubt that it would be a 
serious hardship to the plaintiff if that were to he 
the end of the matter. In this appeal she has taken 
her further stand upon S. 82. T. P. Act. which pro¬ 
vides for contribution hy different properties mort¬ 
gaged when the mortgage debt has been wholly 
satisfied out of one of the properties. On behalf of 
defendant 4 it is contended that this is a new poin . 
It is not mentioned any where in the memorandum of 
appeal to this Court. But even if it were a new point 
it is a point of law, and we should not hesitate to 
allow it to 1* argued. Actually it cannot be regarded 
as a new point, since this is in substance a suit for 
contribution, though S.82 is not actually mentioned. 

2. (*86) 23 A.I.R. 1930 l* 11 *- 401 : j- 0 ’^ = 15 

I*at. 120 : 17 P.L.T. 389, Kedar Nath Goenha >. 

Bhagwat Prasad. 
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Wc have not been referred to the original plaint; but 
a the learned trial Judge says; “the plaintiff has now 
filed this suit for recovery of the proportionate mort¬ 
gage dues by sale of the suit house," and the learned 
District Judge says: "the plaintiff then filed the 
present suit to recover Rs. 400 as the proportionate 
amount of the mortgage debt due on the house by 
sale of the house." It is contended on behalf of de¬ 
fendant 4 that S. 82 docs not apply unless the mort¬ 
gage is still subsisting. That is not so. It can apply 
while the mortgage is still subsisting; hut it applies 
even more when the mortgage has been paid off out 
of some only of the properties mortgaged, and the 
owner or the person interested in the properties from 
which the mortgage has been paid off then has a 
right to claim contribution from the owner of other 
properties which were liable under the mortgage but 
which were not called upon to pay it off. If autho. 
rity for this is needed, it will be found in 43 All. 
v 589. 3 At the time of the court sale the only interest 
of defendants 2 and 3 in the house was the equity of 
redemption, and that is all that could be sold to 
defendant 4. He thus became a mortgagor jointly 
with defendants 2 and 3, the mortgagors not only of 
the house but of the land also; and defendants 2and 
3 could have relied upon S. 82 to claim contribution 
from defendant 4 if circumstances had arisen which 
justified it. By her sale-deed the plaintiff took over 
from defendants 2 and 3 their rights in the land and 
the house, including the rights of the mortgagor, 
and she is clearly standing in their shoes with regard 
to any rights that they might have to exercise 
against defendant 4. 

The appeal must therefore be nllo\vc<l. Cut it is 
being allowed upon a point which was not argued 
before the learned District Judge, whose decision so 

< P° rfcctl J “rrect. We therefore 

think that each party should bear its own costs of 
tho appeal in the District Court. Subject to that 
the decree of the trial Court is restored, except that 
tho date by which the defendant should pay to the 
plamtif! Us. 400 with costs and future intorest is 

i94 C 0 ed T? m 28 ,' h ’“T* 1939 ‘ t0 2Ist February 

SJt 1 mtslh,s •■’P'* 1 wil1 111 p»“ 

Appeal allowed. 

3 AJM89 8 A ifl L A R T 1 t 92 , 1 ^ 1I t> 323 : 63 L C ' 209 : 43 

V. OtaL Htafc ’ slmnk “ r Pr “» d 


c. p c 

Sif M 0, .P hi n Rley * °' 41 n - 2 - N - 4 p ‘- 5- 
\ Ia * PaR01157 pt - <U 

R. 35 S h 3Pt. y 7 S - 35 ' N * 9 Pt - 5 “ nd °‘ 41 
('41) Mulla, Page 148 Nole "Costs to be in tho 
T^P^Act"—' tLC Court: " Pn 8° 1203 Pt.yiJ. 

(a fSl ) i Mullft '. PaR ° 656 Nolc "^rger of lesser 
estate in greater estate." ' 

) wltMfc’ , Pft « e 554 N °le 536. 

C buUon.“ ' Pft8e 494 N ° le " Suit for 
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Beaumont C. J. and Sen J. 

Laxman Raghunath Gokhale 

v. 

Mahadev Heramb Dev. 

Civil Rcvn. Apphi. No. 8 of 1941, Decided on 20;h 
August 1941, against order of Dist. Judge, Poona. 

Execution—Order for costs by District Judge 
as persona designata is not executable under 
Civil Procedure Code as District Judge is not 
acting in judicial capacity. 

The District Judge, acting under a scheme of 
management framed by a Court is not acting in a 
judicial capacity. He merely acts a> a persona dcsig- 
nata. Hence an order for costs made by him though 
legal is not capable of execution under Civil Pro¬ 
cedure Code : (’26) 13 A.I.R. 1926 Bom. 167. Foil * f 
(’37) 24 A.I.R. 1937 Bom. 124, Expl. [P 98/, g] 

S. Y, Abliyanlear — for Applicant. 

D. V. Paid — for Opponent. 

C* J* — This is an application in 
revision against an order made by the learned Di>% 
h-ict Judge °f Po°na. refusing to execute uu order 
which lie had made, for payment of certain costs on 
the ground that the order was not an executable one 
The question arises in relation to a scheme for re"U- 
Ibting a charitable institution known ns Chiuchwad 
Sansthnn, and I must confess (hat the question in¬ 
volved seems to me to show that matters have cot 
into a very considerable state of confusion. A scheme 
was framed in the year 1895 for the management of 
the affairs of (he Sansthnn, and the material clauses 
arosetout,n 2 8 Bom. h. 11. 64.t The management 
of the institution was to be vested in three trustees „ 
and the District Judge of Poona was to nominate 9 
one of them. In clause (4) it is provided • 

The said trustees shall hold office for life hut it 
shall be oompetent to the District Judge of ins own 
motion or upon tho application or representation of 

E’n?" ,ntCreS, *l inthe S“i‘l Deva'than to remove 
from the management any trustee who may bo found 
to be unfit or incompetent for the management of 

dutie?" ° r nCS ' ig ° nt in ,hc ‘Hsehm-go of his 

remo h ™l ( . 6) ’ T'^ 1 .' 0 resignation or 

S to anLlt ' f,’ thC DlStriel Ju,1 « c «lM»» pro. 
f,,! d filc . Rppo ' nt “"Other person in his place. Now 

Tmw LT ieSt, ° n i" " C , h anscs is "'hetherthe District 
Judge acting under cl. (4) of the scheme, is to be 

Raided as acting in a judicial capacity, or is to bo 

ron terl as person Jcsigna'a. I think tho reference 

Tn^ th f Dl «i tnCt Jude ° of Poonn " means‘‘the District 
Judge for the t.me being." But the question s who h 

h.r the District Judge for tho time L » 

C se h.s powers as persona designate or judicially 0,. 
ho warding of cl. (4), I cannot entertain any ,bub 
thnt the powers are given to tbo 

1. ( 26) 13 A.I.R. 1920 Bom. 167 • 98 T n 10 - 
Bom.L.R. 64 f Lambodar v^DhamiSdha?,* ^ S 28 
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But if the Judge is acting, not as a Judge, but as 
a 'persona designate, there can be no appeal, or appli¬ 
cation in revision, against his order. Nor does any 
power seem to be given to him under that clause to 
make any order as to costs. Now, what happened 
was that the affairs of this Sansthan got into diffi¬ 
culties and in 1032 Mr. Dhurandhar, the then Dis¬ 
trict Judge of Poona, submitted certain proposals for 
amendment of the scheme to the High Court, but 
the High Court thought that persons interested in 
the Devasthon should make an application; so such 
applications were made. Meanwhile, in 1933 Mr. 
Nanavati, the then District Judge of Poona, consi¬ 
dered that things were not going on properly, and 
accordingly he went into the matters of the trust, 
and made an order, in the first instance, suspending 
the trustees, and appointing a receiver, which he 
purported to do under 0. 40, R. 1, Civil P. C., and 
subsequently dismissed two of the trustees, one of 
b whom being the present opponent, and in so doing 
he said : 

“For the present I make no order as to costs of 
this inquiry. If any order had to be made, I think 
a lump sum should be fixed as against trustee No. 2 
who has contributed to make the inquiry needlessly 
protracted, to be paid to trustee No. 3, who has been 
harassed by false allegations." 

That reference to costs and his appointment of a 
receiver rather suggest that the learned Judge con¬ 
sidered that he was acting in a judicial capacity, and 
not as persona designate. Then there was an appli¬ 
cation in revision to this Court; and the case is re¬ 
ported in 38 Bom.L.R. 1137. 2 The Court considered 
whether the learned Judge was acting as a Judge or 
as persona designate, and referred to earlier decisions. 
There were three appeals, one in 1895, another in 
1897 and another in 1918, against orders of the Dis- 
c trict Judge refusing to take action under cl. (4), and 
all those appeals were dismissed. Certainly this Court 
seems to have entertained the appeals, which it could 
not do, if the Judge was not acting judicially, but no 
appeal was allowed. Then in 28 Bom.L.R. 64 1 above, 
noticed in 38 Bom.L.R. 1137. 2 a Bench of this Court, 
consisting of Sir Norman Macleod C. J. and Madgav- 
kar J., dismissed certain appeals and applications in 
revision in the matter of this trust on the ground that 
the District Judge, acting under cl. (4), was acting as 
persona designate. That is a direct authority on the 
point, which is binding uj*>n this Court, though, no 
doubt, the learned Chief Justice in giving judgment 
did not refer to the earlier cases. After noting these 
cases the Court in 38 Bom.L.R. 1137 2 did entertain 
the applications, but 1 gather that one matter before 
the Court was an application to amend the scheme, 
and clearly there would be jurisdiction to entertain 
d that. Broomfield J. stated that the matter (i. e. of the 
character in which the District Judge had made his 
order) could not be said to be free from uncertainty, 
and therefore the Court had not declined to hear 
arguments on the merits, and then he notices that it 
was necessary in any case to do so in order to clear 

the ground for the’applications for the amendment 

of the scheme. But I think both the learned Judges 
came to the conclusion that the District Judge, acting 
under cl. (4), could not appoint a receiver under the 
Civil Procedure Code. At any rate, Tyabji J., is 
quite clear on the point that all that the District 
Judge could do was toappoiut somebody in the nature 
of a C receiver to take charge of property. Broom¬ 
field J., no doubt said that the appointment of the 
receiver was not ultra vires under the peculiar cir- 

2. (‘37) 24 A.I.R. 1937 Bom. 124 : 1G8 I.C. 577 : 

38 Bom.L.R. 1137, Mahadev v. Govmdrao. 


cumstanccs of the case, but, I think, having regard 
to the whole of his judgment, that all he meant was e 
that the District Judge, acting under the scheme, 
and removing a trustee, had an implied authority to 
protect the trust property in the meantime, and that 
he could appoint somebody to take charge of the pro¬ 
perty. That may be so, but unless the District Judgo 
was acting judicially he could not appoint a receiver 
under the Code, who would become an officer of the 
Court. Obviously nobody can appoint an officer of 
the Court except a Judge, and if the District Judge 
was not acting as a Judge, he could not appoint a 
receiver as an officer of the Court. Then the Court, 
after making orders as to the amendment of the 
scheme, directed that "costs of the inquiry by the 
District Judge will be dealt with by the District 
Judge." The matter then went back to Mr. Lokur, 
the present District Judge of Poona, and he made an 
order on the present opponent to pay the present 
applicant a sum of Rs. 241-2-0 being his costs, and / 
he said : "in case of failure, steps may be taken for 
the recovery of the amount." 

Then an application was made to the learned 
Judge for recovery of the amount by execution, and 
the learned Judge then came to the conclusion that 
the District Judge of Poona, acting under cl. (4), was 
persona designate, and was not acting in a judicial 
capacity, and, therefore, could not make an order 
capable of execution under the Code. It seems to me 
that the decision of this Court in 28 Bom. L. R. 64 1 
that the District Judge, acting under cl. (4) of the 
scheme is not acting in a judicial capacity, is right 
on the words of the clause and it is binding upon us, 
and in my view that decision was not and could not 
be, dissented from by this Court in 38 Bom. L. R. 

1137, 2 though, no doubt, in that case the Court con¬ 
sidered matters which it had no jurisdiction to con- g 
eider unless the District Judge was acting judicially. 
That being so, in my opinion, the learned District 
Judge was right in holding that the order which ho 
had made for payment of costs was not an order cap¬ 
able of execution, even if it was legal. That is all wo 
need decide in the present matter. The application 
must be dismissed with costs. 

R.K. Application dismissed. 


C. P C- 

(*40) Chitaloy, S. 47, N. 71a Pt. 22. 
(•41) Mulla, Page 347 Pt. (c). 
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Parameshvarappa Bhimappa Yarcad. 

Second Appeal No 58G of 1939, Decided on 8th 
September 1941, from decision of District Judge, 
Dharwar, in Appeal No. 220 of 1937. 

(a) Transfer of Properly Act (1882 as amend¬ 
ed in 1929), Ss.92, 91, 59A-Auciion purchaser 
under money decree paying prior mortgagor is 
entitled to subrogation against subsequent mort- 


providing that "besides the mortgagor the fol- 
ng persons ore entitled to redeem and in in- 
ing among those persons such persons as derive 
from the mortgagor- S. 91 clearly distmgmshes 
een the mortgagor and persons deriving tit e 
i the mortgagor. And in saying that any of the 
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persons mentioned in S. 91 other than the mortgagor 
* aro entitled to subrogation, S. 92 obviously repeats 
the distinction and so provides an exception to the 
geueral rulo luid down in S. 59A. Hence an auction 
purchaser under a money decree who pays off a prior 
mortgage is entitled to subrogation against a subse¬ 
quent mortgagee: (’24) 11 A.I.R. 1924 P.C. 36, Foil. 

[P 99d,r./] 

(b) Transfer of Property Act (1882 as amend¬ 
ed in 1929), S. 92 — Puisne mortgagee paying 
prior mortgage out ol his mortgage considera¬ 
tion is not entitled to subrogation. 

A puisne mortgagee who pays off a prior mortgage 
as part of the consideration for the puisne mortgage 
is using the mortgagor's money and not his own, so 
that he acquires no right for himself by his pay¬ 
ment : (*37) 24 A.I.R. 1937 All. 588 (F.B.), Foil .; 
(*41) 28 A.I.R. 1941 Bom. 153; ('36) 23 A.I.R. 193G 
, Cal. 42 and (‘36) 23 A.I.R. 1936 Mad. 171 (F.B.). 
Bel. on; (’32) 19 A.I.R. 1932 All. 489 (F.B.), Not 
foil. [P 99(7 ; P 100a] 

B. Moropanth — for Appellant. 

S. B. Jathar — for heirs of Respondent 1. 


MACKLIN J. — The question with which we 
are concerned in this second appeal is one of subro¬ 
gation. The property concerned in tho suit is a house 
which originally belonged to defendant 1. Ho mort¬ 
gaged it three times in all. The first movtgago was 
for Rs. 300 in May 1931, in favour of one Shan- 
tappa. The second was for Rs. 400 in favour of one 
Kalappa in September 1931. The third was to tho 
plaintiff in October 1933 for Rs. 650. The plaintiff’s 
mortgage mentioned the other two mortgages and 
provided that out of the consideration money Rs. 308 
should be spent by tho plaintiff in paying off tho 
, first mortgage. In January 1936, defendant 2 took 
out execution of a money decree which he had ob¬ 
tained against defendant 1 and bought tho property 
in suit for Rs. 800 subject to the second mortgage. 
He paid off the second mortgage, and Rs. 670-3-0 
(i. e., Rs. 800 les3 defendant 2’s expenses) was paid 
into Court. Tho plaintiff has now sued defendants 
1 and 2 to enforce his own mortgage, tho third of 
the series. He has been paid Rs. 670-3-0. and he 
now claims to be paid tho balance. It is admitted 
that the plaintiff did in fact pay off the first of the 
mortgagees. Defendant 2*s defence to the suit is that 
by reason of S. 92, T. P. Act, ho is subrogated to 
the second mortgagee whose mortgage he has paid 
off, and on that ground he claims to havo priority 
over the plaintiff's mortgage. As being a person 
having an interest in tho mortgaged propertv other 
than the mortgagor (seo S. 92 read with S. 91) ho is 
pnma facie entitled to subrogation. But his claim 
has been rejected by the lower appellate Court by 

reason of S. GOA, T. P. Act. That section is as 
follows : 

• '. , , U - nl< f s ? therwise expressly provided, reference 
in this chapter to mortgagors and mortgagees shall 
be deemed to include references to persons deriving 
title from them respectively.” 

The learned Judgo says that by S. GOA the term 
mortgagor includes a person deriving tho title from 
him, that defendant 2 by purchasing the right, title 
and interest of tho mortgagor defendant 1 simply 
s eppod into his shoes, and that he cannot therefore 
claim to be subrogated to the rights of tho second 
mortgagee whose mortgngo ho redeemed. But in 
reasoning m this way tho learned Judgo appears 

t0 tho words “unless otherwise expressly 

Jirovided occurring in 8. G9A. In providing that 

tbo follow ing persons are 
entitled to redeem and in including among those 


persous such persons as derive title from the mort¬ 
gagor, S. 91 clearly distinguishes between the mort- 0 
gagor and persons deriving title from the mortgagor. 
And in saying that any of the persons mentioned in 
S. 91 other than the mortgagor are entitled to sub¬ 
rogation, S. 92 obviously repeats the distinction and 
so provides an exception to the general rule laid down 
in S. 59A. To this extent S. 92 merely reaffirms the 
law as it stood in India before the enactment of 1929, 
and the Privy Council hud already hold that an 
auction purchaser under a money decree who paid 
off a prior mortgage was entitled to subrogation 
against a subsequent mortgagee : sec 51 I. A. 140.1 
I may also refer to Sir Dinshah Muila’s "Transfer 
of Propertv Act’\Edn. 2 where at p.523 the learned 
author says: 

"Although the word ‘mortgagor’ includes a pur¬ 
chaser of the equity of redemption (see S. 59A), yet 
the purchaser of an equity of redemption is not 
excluded from the right of subrogation. This is / 
because (1) he is under no covenant or personal 
liability to the mortgagee whose mortgage he dis¬ 
charges. and (2) the principle that the mortgagor 
cannot derogate from his grant has no application to 
him.** 

It follows that defendant 2 is protected against 
the third mortgagee by his having paid off the 
second of the mortgages. But, on behalf of the plain¬ 
tiff-respondent, it is argued that he in his turn 
is 6ubrogated to the first mortgagee, ho having 
admittedly paid off the first mortgage as arranged 
for in his own mortgage. It is said that as puisne 
mortgagee ho is ipso facto entitled to 6ubrogation, 
and referenco is made to a decision of the Full 
Bench of the Allahabad High Court in 54 All. 897.2 
The learned Judges who decided that case declined 
to accopt the argument that a mortgagee whose 
mortgage provides for paying off a prior mortgage as 9 
part of the consideration and pays it off accordingly 
does so as an agent of the mortgagor. They said 
that the whole question of subrogation hud been 
simplified by tho amendment of tho Act of 1929, 
under which wo have our present S. 92, and they 
took the view that a puisne mortgagee was entitled 
to subrogation merely by virtue of his being included 
in the list of persons entitled under S. 91 to redeem 
and on that account being included among the per¬ 
sons entitled under S. 92 to subrogation. But in a 
later caso of the same High Court, I.L K. (1937) All. 
880a bench of five Judges disagreed with tho 
reasoning in 54 All. 897-* and held that a puisne 
mortgagee who pays off a prior mortgage ns part of 
the consideration for the puisne mortgago is using 
tho mortgagor’s money and not his own. bo that he 
obviously acquires no right for himself by his pay¬ 
ment. That decision was referred to with approval by h 
our own High Court in 43 Bom.L.R. 225* at p. 230. 

In 59 Mad. 359 5 a Full Bench of tho Madras High 


* **[}} A I ; R - 1924 F.C. 36 : 79 I.C. 592 : 47 
Mad. 190: 51 I.A. 140 (P.C.), Malireddi Avyareddi 
v. Ciopalakrishnayya. 

2 ln 32 Li 9 AIR * 1932 A1! - 489 • 139 I.C. 107 : 54 
All. 897 : 1932 A.L.J. 627 (F.B.), Tola Ram v. 
Rain Lai. 

3 J 1937 Al1 - 589 : 171 I.O. 158 : 

LL.R. (1937) All. 880 : 1937 A.L.J. 659 (F.B), 
Him Singh v. Jai Singh. 

28 A.I.R. 1941 Bom. 163 : 194 I.O. 032 : 
43 Bom.L.R. 225, Yithaldas Bhngwandas v. Tuka- 
ram Yithoba. 

1938 Mad - 171 •' 160 1.0.137 : 
59 Mad. 359: 70 M.L.J. 1 (F.B.), Lakshmi Amum 
v. Sankara Narayan a Menon. 
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a Court reached the same result upon a different 
ground. It was held, upon a consideration of els. (1) 
and (3) of S. 92 together, that a puisne mortgagee 
in circumstances such ns these could not be intended 
to be included in cl. (1) since that clause referred 
only to persons holding pre-existing interests in the 
property, and that he could get no right of subroga¬ 
tion unless he held a registered agreement to that 
effect as provided in cl. (3). In 62 Cal. 677° a puisne 
mortgagee was held to be disentitled to subrogation 
from the very fact that his mortgage contained a 
covenant to pay off the prior mortgage ; and this 
decision was arrived at after reference to numerous 
authorities. But for our purposes, it is enough tosay 
that the plaintiff must be held to have been using 
the mortgagor's money when lie paid off the first 
mortgage, so that he gets no right of subrogation by 
his payment. 

, The appeal of defendant 2 therefore succeeds and 
0 the decree will have to be modified. The order of 
the Court below is for payment by the defendants to 
the plaintiff of Bs. 970, together with interest on 
Its. 650 at 18 per cent, per annum from the date of 
the suit and costs, and that on their failure to pay 
the plaintiff should apply for a final decree for the 
sale of the mortgagee! property. In view of our 
finding that defendant 2 is entitled to subrogation, 
the liberty given to the plaintiff to apply for sale 
must be made subject to the modification that he 
pays defendant 2 Its. 800, (which is the amount 
paid by defendant 2 in satisfaction of the second 
mortgage) together with interest at 6 per cent, from 
2nd June 1936, to the date of payment. That means 
the plaintiff will not be entitled to apply for a final 
decree for sole of the mortgaged property unless and 
until ho pays this amount. The order of costs in the 
trial Court will stand. But defendant 2 is entitled to 
bis costs in this Court and in the lower appellate 
Court from plaintiff-respondent 1. 

R. K. Decree mod i fied. 

6 . (’36) 23 A. I. B. 1936 Cal. 42 : 161 I. C. 48 : 
62 Cal. 677, Mukaram Mnnvnri v. Mabannnad 
Hosain. 

T. P. Act— 

(a) ('34) Mulla, Page 523 Note "Exception to the 
rule against subrogation of the mortgagor." 

(’36) Mitra, Page 528, N. 517A. 

(b) (’34) Mulla, Page 515 Note "Where puisne 
mortgagee redeems." 

(’3G) Mitra, Page 523, N. 516. 
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Baclinbai Manjrekar and another — 

Plaintiffs 

v. 

Ragliunath Ghanshyam Manjrekar — 

Defendant. 

Suit No. 338 of 1910, Decided on 7th October 
1941. 

Civil P. C. (1908), O. 21, R. 41 — Chamber 
Summons is not necessary — But Court should 
not, except in exceptional circumstances, pass 
order against party without notice. 

It is not necessary to take out a Chamber Summons 
in order to apply to the Judge in Chamber under 
O 21, B. 41. But except in very exceptional cireum- 
stanees the Court should never make an order with¬ 
out in the first instance giving a notice to the party 


against whom an order is sought: 17 Bom. 514 and 
(16) 3 A.I.R. 1916 Cal. 228, Rel. cm. [P 1016) 6 

Bliimji — for Plaintiffs. 

ORDER. — On 8th July 1911, the plaintiffs ob¬ 
tained a decree against the defendant for a sum of 
Rs. 10,791-10-0, costs and interest on judgment at 
6 per cent. Mr. Bbimji for the plaintiffs applies for 
an order under O. 21, R. 41, Civil P. C., 1908, for 
the oral examination of the defendant and his late 
accountant Purshottam Dattaram Shete.and for pro¬ 
duction of the books of account of the business of 
Ghanshyam Govind Tendolker and of Ganshynm 
Ragliunath Manjrekar for Sainvat years 1994, 1995, 
1996 and 1997 and for the production of the title 
deeds and securities relating to the defendant’s pro¬ 
perties and business in Portuguese Goa. Mr.Kirtikar, 
the First Assistant Master, points out to me that for 
the last six years there has been a practice of this 
Court that applications for an order under 0. 21, s 
R. 41, Civil P. C., should be made on a Chamber J 
Summons. Mr. Bbimji contests this position and 
argues, first, that there is no such practice, and, 
secondly, that if there is such a practice, it is not 
borne out by the decisions of our Court nor by the 
law nor by rules framed by our Court. 

Mr. Bbimji draws my attention to the decision in 
17 Bom. 514.1 In that case Messrs. Bhaishankar & 
Kanga obtained an order against their client Premji 
Trikumdas for payment of certain costs due to them. 
Thereafter, Mr. Bhaishankar Nanabliov, the senior 
partner of that firm, obtained an order ex parte 
under S. 267 of the then Code, which corresponds to 
our O. 21, R. 41, requiring Premji Trikumdas, his 
wife Premabai and one Jana Ooklia to be examined 
in respect of the property of the judgment-debtor 
and to produce papers and documents relating to bis 
property. Premabai then took out a Chamber Sum- g 
mons to set aside the order obtained by Bhaishankar, 
and that was the summons that came before the 
Court for decision. Starling J. dismissed the sum¬ 
mons, and from that decision an appeal was preferred 
to the appellate Court consisting of Sir Charles Sar¬ 
gent C. J., and Telang J. The Court of appeal refused 
to interfere with the decision of Starling J. It is to 
be noted that neither Starling J. nor the Court of 
appeal commented adversely upon the practice of 
ot tabling an order ex parte under S. 267 of the then 
Civil Procedure Code. On the contrary, that practice 
was taken for granted. In 43 Cal. 285- the procedure 
to be followed under O. 21, R. 41, was expressly con¬ 
sidered and Chaudburi J. following the decision in 
17 Bom. 514,1 j n id down that ns the Calcutta High 
Court had framed no special rules with reference to 
this matter, un order under O. 21, R. 41, could bo 
obtained ex parte. These are the only two decisions ^ 
of the Courts in India, and they both negative the 
practice of obtaining an order on a Chamber Sum¬ 
mons. 

In England under the corresponding rule ol the 
Supreme Court, O. 42, R. 32, the procedure laid 
down is that normally the application must be made 
by a summons returnable before a Master in cham¬ 
bers, though in special circumstances an order can 
be obtained ex parte. It is to be noted that our rule 
is much wider than the corresponding English rule. 

In England under O. 42, R. 32, only the judgment- 
debtor, or in the case of a corporation any officer 
thereof or any other person connected therewith, can 
be examined; whereas in India not only the judg¬ 
ment-debtor or an officer of a corporation but any 


)3) 17 Bom. 514, In re Premji Trikumdas. 

16) 3 A.I.R. 1916 Cnl.228: 31 1 .C. 287:43 Cal. 
, National Bank of India, Ltd. v. Ghuznavi. 
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other person under sub-el. (c) of 0. 21, R. 41. who is 
a in a position to give the requisite information or to 
produce the necessary documents, can he examined. 
It is curious therefore that while the scope of the rule 
in England is narrow, ordinarily a Chamber Sum¬ 
mons is insisted upon; while in India although the 
Court may summon before it a person who is not a 
party to the proceedings at all, yet an ex parte order 
to that effect can be made. It will be remembered 
that in 17 Bom. 514 1 an ex parte Older was actually 
obtained against Premabai, the wife of the judgment- 
debtor Premji Trikuindas, a total outsider to the suit 
in which the order for costs was obtained. 

Further, under R. 79 of our High Court Rules, 
the mode of proceeding in Chambers is by summons 
only when notice is required to be given, and Mr. 
Bhimji, I think, rightly contends that as 0.21, R. 41, 
does not require a notice to be given, it is not neCes- 
^ sary that he should adopt the mode of taking out a 
Chamber Summons. As regards the practice, my atten¬ 
tion has been drawn to an order made by Macklin J. 
in Suit No. 1263 of 1933, on 2nd June 1937, where 
he made an order ex parte on an application under 
0.21, R.41, and therefore Mr. Bhimji contends that 
the practice of our Court has not been so consistent 
or so inveterate as to amount to a rule of law. Under 
these circumstances I must hold that it is not neces¬ 
sary to take out a Chamber Summons in order to 
apply to the Judge in Chamber under 0. 21, R. 41. 
But I should like to say that except in very excep¬ 
tional circumstances the Court should never make 
an order without in the first instance giving a notice 
to the party against whom an order is sought. In 
this case the order is sought not only against the 
judgment-debtor but also against his late accountant 
Purshottam Dattaram Shetc, and I would, therefore, 
C direct that before I hear this application notice should 
be given both to the judgment-debtor and Purshottam 
Dattaram Shete of this application. 

K«S./R ,K. Order accordingly. 

C. P. C*_ 

(’40) Chitaley, 0. 21, R. 41, N. 2. 

(’41) Mulla, Page 607 Note “Object of tbe rale." 
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Chagla J. 

Ratanji Virpal £ Co. — Petitioners 

v. 

Dhirajlal Manilal — Respondents . 

, „ J: rbit in!i 0n No * 89 of 1941 > Dcci <led on 21st Nov- 
d ®nioer 1941. 

Arbitration Act (1940), Ss. 31, 14-Award not 
filed—No petition for setting it aside lies. 

nP t£S fli 6 Arbi ‘™ tion , Act ot 1940 it is not com- 

fill the settin 8 “We an award 

till the award has been filed. (p JQ 2 &] 

C. K. Daphtary — for Petitioners. 

Engineer — for Respondents. 

ORDER. — This is a petition to set osido an 

H “t ttnl 11 !! 1 Ujamsey and Sakalchand 
U. Shah on 18th October 1941. Mr. Engineer who 

{I£ a ”/° r ., the res P° ndenls takes a preliminary ob- 

C 0D the P®, 1 ' 1 ' 011 that 113 ‘be award made by 

these arbitrators has not been filed, the petition does 
£2Ljf;. Mr * Da .Phtary for the petitioners argues that 

0f Act J° 01 19 *°. i* wns compe. 
Jjn*j, Pa v y aubm ' ssion ta take proceedings 

u>art to hav e ‘he award set aside before the a wan] 


was actually filed under tbe Arbitration Act, and he 
contends that that light which a party had has not 0 
been taken away by the Consolidating Act of 1910. 
He further relies on the language of S. 31. sub-s. (3>, 
which provides that all applications regarding the 
conduct of arbitration proceedings or otherwise aris¬ 
ing out of such proceedings shall be made to the 
Court where the award has been, or may be, filed, 
uud to no other Court. Mr. Daphtary'5 contention 
is that he is making this application to set aside the 
award to the Court in which this award may be filed. 
Under this sub-section, according to him. it is not 
necessary that an award should have been filed. It 
is enough if the tribunal is the tribunal in which the 
award may be filed. But sub-s. (3) of S. 31 must be 
read in conjunction with sub-s. (2) of that section 
which provides that notwithstanding anything con¬ 
tained in any other law for the time being in force 
and save as otherwise provided in that Act, all ques¬ 
tions regarding the validity, effect or existence of an / 
award or an arbitration agreement between the par. 
ties to the agreement or persons claiming under them 
shall be decided by the Court in which the award 
under the agreement has been, or may be, filed, and 
by no other Court. It is clear that under sub-s. (2) 
the phrase "the Court in which the award under the 
agreement may be filed*’ has reference only to pro¬ 
ceedings in connexion with the arbitration agreement. 

If a question arises with regard to the validity, effect 
or existence of an arbitration agreement, then the 
question has got to be decided by the Court in which 
the award which may result from that arbitration 
agreement may bo filed. If the question is with 
regard to the award itself, then the question has got 
to be determined by tbe Court in which the award 
has been filed. Further, under the present Act no 
proceedings can be taken on the award till after it 
has been filed, and I fail to see how a party can 9 
possibly be prejudiced by the existence of an award 
which has not been filed iu Court. Under the old 
Arbitration Act it was competent to a party who ob¬ 
tained an award without filing it to filea suit thereon. 

Further, the award became enforceable as a decree 
as soon os it was filed. But under the present Act 
all proceedings with regard to the arbitration agree¬ 
ment or the award have to be taken as provided by 
the Act and before the tribunal radicated by the Act. 
Section 32 specifically provides that no suit shall lie 
on any ground whatsoever for a decision upon the 
existence, effect or validity of an arbitration agree¬ 
ment or award, nor shall any arbitration agreement 
or award be set aside, amended, modified or in any 
way affected otherwise than as provided in tho said 
Act, and under S. 17 of tbe Act the Court has to 
pronounce judgment according to the award nnd a 
decree follows. It is only this decree that can be h 
executed. Mr. Daphtary has argued that the mero 
existence of an award without its being filed may in 
certain circumstances create prejudice as far as tho 

party who ultimately wantod to challenge it is con¬ 
cerned. It may be that under tho award the party 
may bo directed to do certain things or cany out 
oertnin obligations and the party might want to 
know where exactly he stood with regard to that 
award In this very caso Mr. Daphtary has drawn 
my attention to the fact that tho award directs tho 
petitioners to render to the respondents two hundred 
tons of Java white sugar from tlio first steamer of 
cne oonforenco Line or from any steamer which first 
\ n Bon *bay. Mr. Daphtary says that he wants 
it to be determined whether the award was binding 
on turn or not and whether ho should discharge his 
obligations under that award. It would bo highly 
prejudicial to him if ho did not know his position 
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till such time as the residents call upon the arbi- 
trators to file the award and if he was compelled to 
take up proceedings to set aside the award only after 
the award had been filed. But in cases like this 
the Act provides the necessary procedure. Under 
S. 14. sub-s. (2), it was perfectly competent to Mr. 
Daphtary’s clients to call upon the arbitrators to file 
the award so that they could take the necessary pro¬ 
ceedings for having it set aside; or under the alter¬ 
native procedure prescribed in that sub-section the 
petitioners could have come to the Court and asked 
the Court to direct the arbitrators to file the award, 
and on that being done a petition could have been 
filed to set aside the award. But the petitioners 
chose a procedure which, I am afraid, is clearly 
wrong. Mr. Daphtary wants me to set aside an 
award which has not been filed. But what really 
clinches the matter is the amendment in the Limi¬ 
tation Act made by S. 49 (2) of the Act. In Sch. 1, 
” Limitation Act, 1908, for Art. 158 a new article has 
been substituted which reads as follows : 

“Under the Arbitration Act, 1940, to set aside an 
award or to get an award remitted for re-considera¬ 
tion, the period of limitation is thirty days from the 
date of service of the notice of filing of the award." 

Therefore, in amending the Limitation Act the 
Legislature contemplated that an application for set¬ 
ting aside an award could only be made after the 
date of service of the notice of filing of the award, 
and therefore the limitation of thirty days is fixed 
after that particular date. I therefore hold that it 
is not competent to file a petition for setting aside 
an award till the award has been filed and therefore 
this petition must fail. The petition must be dis¬ 
missed with costs. Counsel certified. 

K.S./R.K. Petition dismissed. 

c Limitation Act — 

(’41) Chitaley, Art. 158, N. 4 


* A. I. R. (29) 1942 Bombay 102 

Chagla J. 

In rc Rustamji A Ginivala. 

Suit No. 1708 of 1938, Decided on 29th September 
1941. 

(a) Legal practitioner — Attorney — Costs — 
Proper order. 

Tho proper order for attorneys to be obtained 
from Court as regards their costs is not a charging 
order but an order declaring their lien : (’27) 14 
A.I.R. 1927 Bom. 542, Foil. [P 102 h) 

•(b) Set-olf—Set-off in different proceedings 
d between same parties — Attorney's lien should 
not ordinarily be allowed to intercept sc t-oH 
Court has discretion — When attorney’s lien 
should be allowed to prevail stated. 

The Court has ample discretion to allow a set-ofl 
when costs have been awarded in the same proceed¬ 
ings and that discretion has in most cases been exer¬ 
cised in favour of the party claiming the set-oH, 
notwithstanding the attorney's hen and tins discre¬ 
tion is not in any way fettered where the attorney 
claims a lien for his costs on the amount awarded to 
his client under a decree in independent and sepa¬ 
rate proceedings. The test for the exerase of such 

discretion is that prima facie a set-ofl should bo 
allowed whether the costs awarded were in the same 
action or in different nnd separate proceedings me 
attorney's lien should only be allowed to prevail and 
intercept the set-ofl provided he establishes that the 
set-off would not be fair and just ns between the 


parties or if 6ome fraud or imposition had been prac¬ 
tised upon the solicitor by collusion between the 6 
parties. Primarily the solicitor must look to hia 
own client for his costs. There is no reason in prin¬ 
ciple or equity why, because a solicitor has not taken 
the precaution to take proper advances from his 
client, he should compel a party to pay his cost 3 
who has to recover from the other party more than 
he has to pay to him : (1916) 2 Ch. 168, Pel. on ; 
Indian and English case law ref. [P 103a,6 ; 

P 1046,cl 

N. A. Mody — for Plaintiff. 

K. M. Munshi — for Defendants. 

N. P. Engineer — for Applicants. 

ORDER. — The defendants filed a suit, being 
Suit No. 1751 of 1937, in this Court against tho 
plaiutiff for recovering a 6um of Rs. 18,149-8-9 and 
interest being the amount alleged to be due by the 
plaintiff at the foot of a current account. The plain- j 
tiff’s defence to that suit was that he had been doing ' 
business in partnership with the defendants, that 
the accounts of the said partnership had not been 
made up, that on proper making up of those ac¬ 
counts a substantial amount would be found payable 
to him by the defendants and that this particular 
amount claimed by the defendants was an item in 
tho partnership accounts. The plaintiff thereafter 
filed this suit for making up of partnership accounts 
in respect of the dealings between them to which he 
had referred in Suit No. 1751 of 1937. Both these 
6uits were referred to arbitration by consent decretal 
orders of reference dated 8th November 1938, res¬ 
pectively. The arbitrators named in the said consent 
decretal orders of reference made separate awards in 
both the suits on 30th April 1941. The arbitrators 
in Suit No. 1751 of 1937 made an award in favour 
of the defendants awarding to them Rs. 18,149-8-9, g 
interest and costs. The arbitrators in this suit by 
their award awarded to the plaintiff a sum of Rs. 500 
in respect of his claim in the profits of the partner¬ 
ship and Rs. 500 for costs of the suit. After the two 
awards had been filed, the defendants offered to give 
a set-off for Rs. 1000 awarded to the plaintiff against 
the amount awarded to the defendants in their suit. 
The plaintiff's attorneys however contended that 
they claimed a lien on the amount of Rs. 500 award- 
ed to their client for their costs and that the defen¬ 
dants were not entitled to have a set-off. Upon this 
the defendants obtained a decree on the award in 
their suit on 14th August 1941 for Rs. 22,047-8-0, 
a sum of Rs. 300 for costs and farther interest and 
Rs. 175 for the costs of the filing of the award and 
tho notice of motion taken out for obtaining the 
decree on the award. The plaintiff also obtained a 
decree on 19th August 1941 for the sum of Rs. 1000 
awarded under the nward in his suit nnd Bs. 125 
for the costs of the notice of motion. 

On 1st September 1941, the defendants attorneys 
Messrs. Rustamji & Ginwala, the applicants in this 
summons, obtained from Knnia J. a charging order 
on the sum of Rs. 625 being the amount payable by 
the defendants to the plaintiff for costs under the 
decree passed on 19tl, August 1941. I may state hero 
that, ns pointed out by Sir Amberson Marten O. J. 
in 29 Bom. L. R. 1196,1 the proper order for the 
attorneys to have obtained was not a charging order 
but an order declaring their lien on the said amount. 
The defendants then took out the present summons 
praying that full satisfaction be entered upon the 
decree dated 19th August 1941, passed in this suit. 

1 f’971 14 A I R 1927 Bom. 642 : 105 I.C. 383 : 
'siBom 855 :29 Bom.L.R. 1196, Tyabji Dayabhat 

& Co. v. Jetha Devji & Co. 
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Now it is clear that as between the parties the 
^ defendants having obtained a decree for a larger 
amount than the plaintiff, they are entitled to have 
the amount payable by them to the plaintiff under 
his decree set off against the amount payable by 
him to the defendants under their decree. The only 
Question then that arises in this summons is whether 
the attorneys of the plaintiff are entitled to intercept 
that set-off. It is to be noted that the set-off is 
claimed by the defendants, although the costs have 
been incurred in independent and separate proceed¬ 
ings. There is no doubt that the Court has ample 
discretion to allow a set-off when costs have been 
awarded in the same proceedings and that discre¬ 
tion has in most cases been exercised in favour of 
the party claiming the set-off notwithstanding the 
attorney's lien. The question is whether the Court’s 
discretion is in any way fettered where the attorney 
claims a lien for his costs on the amount awarded 
° to his client under a decree in independent and 
separate proceedings. As the matter is of considera¬ 
ble importance, I reserved orders on the summons 
bo that I could give a considered judgment. 

As far as our own Court is concerned, there is 
only one judgment of Blackwell J. in 32 Bom.L.R. 
1076, 2 where he considered the question of the 
attorney's lien in the case of independent and sepa¬ 
rate proceedings, and he allowed the lien to intercept 
the set-off. In that case, Messrs. Dorab & Co., the 
solicitors, claimed a lien for their costs on' the 
amount of costs awarded to their client as against 
the petitioning creditors who had made a petition 
to the Judge in Insolvency for the adjudication of 
their client insolvent, and the petition had been 
dismissed with costs. Subsequent to that, the client 
of Messrs. Dorab <fc Co., was adjudicated insolvent on 
c another petition. The petitioning creditors claimed 
to set off the costs payable by them to Messrs. Dorab 
& Cos. client against the debt due by him to 
them. In allowing the solicitor’s lien to prevail 
Blackwell J. relied on the proposition of law as 
stated in Cordery on Solicitors, Edn. 3, p. 376: 
nf°? v ! l,, l . not be / llow ed. to the prejudice 

to to* 8 I,en > where costs aro incurred 

m independent proceedings.” As I shall presently 

mnl El’ * f B , tfttCmen i 0f law hid down in 
much too wide terms. Blackwell J. also felt that 

the particular question before him was a matter of 

first impression as far as India was concerned and 

be seemed to have decided, as he did, apart from 

the particular facts which were proved before him 

on of la w, as enunciated in Cordery 

on Solicitors. In 34 Bom. L. R. 14293 the came 

lhto.fi dg ° had ft *** where there w ere cross- 
d claims between parties to the same suit and he 

allowed a set-off irrespective of tho solicitors* lien 
Bom.L.R. 1091* B Y WadilY YY 0n - In 41 

livrL 80 ”- XV 

V - Ebrahim F - J - : In 


awarded in the same suit. It is true that in this 
case B. J. Wadia J. expressed his opinion that the c 
Court had complete discretion to allow a set-off 
whether in the same action or different actions. But 
that opinion of the learned Judge was merely obiter, 
as, as I have already stated, on the facts before him 
he was called upon to decide whether the set-off 
should be allowed in the same action. There is one 
decision of the Calcutta High Court where the 
question of a set-off in different actions arose, and 
that was in 43 Cal. 932.S Jn that case Chaudhuri J. 
held that a solicitor's lien should not be allowed to 
intercept the set-off claimed. Tbisdecision is capable 
of being explained as having been decided on the 
particular facts found in that case, for Chaudhuri J. . 
in his judgtneut observes that the attorney in his * 
application for a declaration of lien did not say that 
there was no chance of recovering his costs from his 
clients and that this was the only property out of 
which his claim could be satisfied. In England the 
decisions have been very conflicting, and widely 
•divergent opinions have been held by learned Judges 
there and have been expressed in the most vigorous 
language. Sir George Jessel in (1879) 10 Ch.D. 6760 
stated as follows (p. 680): 

It appears to me that it would be a monstrous 
extension of the rights of a solicitor against the 
parties to an action to say that he should have the 
right to make the party who may have been suc¬ 
cessful in the ultimate result pay the losing party’s 
costs; and unless I found an authority so deciding, 

I should decline to accede to any such proposition.’’ 

Kay J. in (1889) 41 Ch. D. 6187 referred to the 
equity in favour of a solicitor as tho most extra¬ 
ordinary equity he ever heard of. On the other 
hand, Ciurns L. J. in (1867) 2 Ch. A. 808* thought 
that the debt or claim for costs was not tho debt or - 
claim of a client alone but upon the principles of a 9 
Court of equity it was a debt or claim which had 
been assigned or encumbered and that the persons 
entitled to it were not the client alone but the client 
and his solicitor, the claim of the solicitor being 
paramount tothatof his client. Further he observed 
that tho costs, though recoverable in the name of 
the client, and though ordered to be paid to the 
cl.ent by name, were paid to him, not for his own 
benefit, for he could not take the money and spend 
it, bht were to be paid to him subject to the lien of 
his solicitor and were therefore to bo held by him 
either in whole or in part, as a trustee for his soli¬ 
citor Lord Eldon in (1799) 2 Bos. & 1\ 28,0 while 
refusing tho attorney his lien, regretted that tho 
attorney could not claim the advantage of a more 
just principle. These conflicting observations were 
further accentuated by tho fact that tho different 
Couris in England before tho passing of the Judi- * 
cature Act adopted different practice as to tho 

Boneh OJ nnd h r ‘ i °* Chancery. King’s 

Bench and Exchequer, while permitting in their 

discretion a set-off for costs incurred in the same 

c^usc did not aJlow such a sot-off for costs awarded 

, if 09 ?’ T , he Court of Common Pleas, 
bowe\er, followed a different practice and allowed 

932 Y 21 4 &wVlJJ, Bt.pcJdnvNafh v! SalSn 

v LJ aS g . 380 : 40 L - T - 
60 L - T - 024 : 87 w - K - 

8 i\«n 86 £ 2 Ch- A - 808 : 36 k.J.Bk. 46 : 16 W.R 

o U n 0 ^Y° Cleland : Jn ro Davies. 

9. (1799) 2 Bos. & p. 28, Hall v. Oily. 
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a set-off even in distinct causes irrespective of the 
a attorney’s lien. After the passing of the Judicature 
Act. and the enactment of the rules of the Supreme 
Court, it was held that O. 65, R. 14. which applies 
to a set-off being allowed notwithstanding the 
attorney’s lien, only applied to proceedings in the 
same action. Rut where 0. 65, R. 14, did not apply, 
the different Divisions of the High Courts in Eng¬ 
land adopted different practice in accordance with 
the decisions given prior to the passing of the Judi¬ 
cature Act. But although up to a time the practice 
in the Courts of Chancery and the King’s Bench 
Division had been the same, namely, not to allow 
a set-off to the prejudice of the solicitor’s lien in 
different actions, still the King's Bench Division did 
in proper cases after a time begin to exercise its 
discretion to ignore the solicitor's lien and allow 
the set-ofl; but the Chancery Division remained 
adamant. Kay J. himself in (1389) 41 Ch. D. 518, 7 
b to which I have already referred, felt himself com¬ 
pelled, sitting as he did in the Chancery Division, to 
give effect to the most extraordinary equity he had- 
ever heard of. But these conflicting decisions have 
now been set at rest by the judgment in (1916)2 Ch. 
1G8. 10 Younger J., following the judgment in (1915) 
2 K. B. 147, 11 laid down that “Lord Eldon's views 
have now been displaced by those of Kay J., as to 
what is the best and most salutary rule of practice 
in this matter," and he held that notwithstanding 
the earlier decisions he had a discretion in the 
matter although the set-off was claimed in different 
actions, and the only question that remained for 
determination was how he ought to exercise that 
discretion; and the test that he applied for the exer¬ 
cise of his discretion was that prima facie a set-off 
should be allowed whether the costs awarded were 
in the same action or in different and separate pro- 
c ceedings. The attorney's lien should only be allowed 
to prevail and intercept the set-off provided he 
established that the set-off would not be fair and 
just as between the parties or if some fraud or 
imposition had been practised upon the solicitor by 
collusion between the parties. 


I think that is a fair and equitable rule for our 
Court to adopt. The discretion of the Court should 
he the same whether the set-off is claimed in the 
same or in different proceedings, and ordinarily as 
between the parties the set-off should be allowed. 
Primarily, I think the solicitor must look to his own 
client for his costs. I see no reason in principle or 
equity why, because a solicitor has not taken the 
precaution to hike proper advances from his client, 
he should compel a party to pay his costs who has 
to recover from the other party more than he has 
7 to pay to him. Of course, there may be circumstances 
d which may compel the Court to go to the rescue of 
the attorney. As pointed out by Younger J., it may 
not bo fair and just under certain circumstances to 
allow the set-off, or there might be a case where 
the parties by colluding between themselves had 
practised a fraud or imposition upon an innocent 
attorney. 

Mr. Engineer has argued that this suit was a 
partnership suit filed by the plaintiff, and the effect 
of the decree in favour of the plaintiff was that he 
was given his costs out of the partnership assets. 
He contended that I should apply the general rule 
in partnership actions that costs of the parties mus 
go out of the partnership assets in the first instance. 


10. (1916) 2 Ch. 163 : 85 L.J.Ch. 543 : 114 L. T. 
1159 : 60 S. J. 568, Puddephatt v. Leith (No. 2). 

11. (1915) 2 K.B. 117 : 81 L.J.K.B. 573 :112 L.T. 
573 : 59 S.J. 144:31 T.L.B. 103, Beid. v. Cupper. 


Mr. Engineer argued that the partnership assets 
were preserved by the labour of the attorney and 
therefore he was entitled to be paid his costs in any 
event for the work done by him for the preserva¬ 
tion of those assets. It is to be remembered that in 
the suit filed by the defendants, Suit No. 1751 of 
1937, the plaintiff had actually contended that the 
amount claimed by the defendants was an item in 
the partnership accounts. If his contention had 
prevailed, then it would have been a matter of 
accounts whether a decree should have been passed 
in favour of the defendants or the plaintiff. It is 
further to be remembered that it was open to the 
plaintiff instead of filing this suit to have counter¬ 
claimed in Suit No. 1751 of 1937, and it is beyond 
dispute that if a decree had been passed in favour 
of the plaintiff on the counterclaim, the costs of the 
counterclaim would have been set-off against the 
costs of the suit. In (1916) 2 Ch. 1G8 10 Younger J. 
also attached importance to the fact that the plain¬ 
tiff’s case in that action might have been raised by 
way of counterclaim in the King's Bench Division 
in the action brought by the defendant against the 
plaintiff. If that had been done, the set-off would 
have been allowed in the King's Bench action as a 
matter of course, and he felt that the result should 
not be affected by a mere accident of procedure. As 
regards the question of the preservation of the part¬ 
nership assets, what the arbitrators awarded in the 
award made in this suit was that the defendants 
were accountable to the partnership for the sum of 
Rs. 6800 and that the plaintiff was accountable to 
the partnership for the sum of Rs. 5000. On this 
they held that there was a surplus of Rs. 1800 in 
the hands of the defendants, and out of this surplus 
they directed that Rs. 500 should be paid to the 
plaintiff for his costs and Rs. 500 for his share in 
the profits. This was merely a result of the account¬ 
ing between the parties. There was no question of 
the arbitrators finding that there were any specific 
partnership assets out of the sale-proceeds of which 
these costs were made payable. Mr. Engineer's 
argument was on the assumption that there was a 
fund out of which these costs were to be paid and 
that the costs were in the nature of a charge on 
that fund. 

I, therefore, hold that the defendants are entitled 
to set off the amount payable by them under the 
decree dated 19th August 1941, in favour of the 
plaintiff and that they are also entitled to have full 
satisfaction entered up on that decree. I, therefore, 
make the summons absolute and order the apph- 
cants, Messrs. Rustamji & Ginwala, to pay to the 
defendants the costs of this summons. I mako no 
order as to the costs of the plaintiff. I oertify 
counsel. 

K S /R.K. Order accordingly • 


a) T’40) Chitaley, S. 35, N. 38 and 0. 8 R. 6, 
N. 16. 

(■41) Mulla, Page 627 Pt. (j). 

b) (’40) Chitaley, O. 8 1^-5, N^W^Pt' !*• 

•41) Mulla, C«3« 629 H (s). 
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A. I. R. (29) 1942 Bombay 105 

Beaumont C. J. and Sen J. 

Government 

v. 

The Century Spinning and 
Manufacturing Co., Ltd. 

Appeal No. 9 of 1941 : Land Acquisition refer¬ 
ence No. 8 of 1939, Decided on 16th October 1941, 

(a) Land Acquisition Act (1894), S. 23—Com¬ 
pensation inadequate — Onus of proof (Per 
Wadia J.). 

The burden of proof is ordinarily on the claim¬ 
ant to show that the award is inadequate and 
should not be accepted. [P 106 C 1) 

(b) Land Acquisition Act (1894), S. 23 — 
Market value — Determination of — Factors 
to be considered explained (Per Wadia J.). 

In order to determine the market value various 
factors have to bo taken into consideration, 
amongst others, the size and shape of tho land, 
the locality and its situation, the tenure of the pro¬ 
perty, the user, it3 potential value, that is, its 
value for future purposes, and tho rise or depres¬ 
sion in the value of land in the locality and even in 
its near vicinity. The Court also considers the evi- 
denceof what are called “Instances," that is to say, 
evidence of the prices at which lands in the locality 
or vicinity have been sold and purchased and lot 
about the time of the notification after making all 
due allowances for situation, and deducing from 
such sales and leases the price which the land in 
question .would probably fetch if ofTered to the 
public. (p 106 C 2] 

(c) Land Acquisition Act (1894), S. 23 — 
Market value — Determination of — Evidence 
of expert witnesses — Value of, explained (Per 
Wadia J.). 

In considering the fair market value of the land 
■under acquiaition, the evidence of expert witnesses 
is generally of assistance to the Court, but it has 
also its limitations. Every expert witness has his 
own set of conjectures of more or less weight ac¬ 
cording to his experience and personal sagacity 
with the result that the enquiry abounds with un¬ 
certainty and gives more than ordinary room for 
guess work. Further, the expert witness sometimes 
begins with a predetermined conclusion, and tries 
to adjust his figures, his answers and his conjec¬ 
tures to that conclusion. [P 107 C 1} 

(d) Land Acquisition Act (1894), S. 23 — 
Market value — Determination of — Instances 

Nature of instances required explained (Per 
Wadia J .). 

It^ is not always possible to obtain instances 
precisely parallel in all their circumstances to tho 
particular land acquired. There would be differ¬ 
ences, small or great, under varying conditions, 
“i precise aUowance should be mode for 
such differences is again not a matter which could 
bo reduced to any hard and fast rulo. At tho samo 
time it is necessary that the instances produced 
must relate to lands which on tho whole havo 
nearly the same conditions or quality and situation 
as the land acquired. Generally speaking, sales and 
leases long after the date of the notification are to 
bo discarded, if it is proved that the values have 
beenjaffeoted one way or the other by circumstances 
which have arisen after that date. [P 107 O 2; 

P 111 C 1] 

1942 B/14 & 15 


(e) Land Acquisition Act (1894), S. 23 — 
Land should be valued as a whole with all its 
advantages and drawbacks (Per Wadia J.). 

The land under acquisition should be valued as 
a whole. It should be valued by considering it with 
all its advantages and drawbacks from a commer¬ 
cial point of view : 2 Cal. 103 and 33 Bom. 483, 
Bel. on. [l> 110 C 2] 

(f) Land Acquisition Act (1894), S. 23 — 
Market value — Determination of — Value of 
potentialities is to be considered (Per Wadia J.) 

The market value of land is not to be ascertained 
merely by reference to the use to which it is being 
put at the time at which it has to be determined, 
namely, the date of the notification, but also by 
reference to its potentialities, that is, by reference 
to the u$e3 to which it is reasonably capable of 
being put in the future. The owner of the land is 
entitled to have the value of such potentialities as¬ 
certained even when the only possible purchaser of 
the potentialities is the authority purchasing under 
powers enabling compulsory acquisition : (’39) 26 
A.I.R. 1939 P.C. 98, Bel. on. [P 112 C 1) 

(g) Land Acquisition Act (1894), S. 23 — 
Compensation for injurious affection and sever¬ 
ance — Measure of, stated (Per Wadia J.). 

As to whether compensation for injurious affec¬ 
tion, and severance can he claimed tho test is 
whether the remaining land after the severance is 
as valuable as it was before the severance. The true 
measure of compensation when part of an entire 
area is taken is the depreciation in value of the re¬ 
maining area : (1889) 14 A.C. 153, Bel. onj 

[P 113 C 1,2] 

(h) Land Acquisition Act (1894), S. 23 — 
Market value—Determination of-^Normal pro¬ 
cedure is to value land including all interests 
and then to apportion that amongst different 
interests (Per Beaumont C. J. f axid Sen J.). 

The market value of the land means the market 
valuo of the concrete price of land to which tho 
notification applies, and not separate interests in it. 
The normal method contemplated by the Act is to 
take the market value of the land, and then to ap¬ 
portion that amongst the different interests. The 
Act does not lay down any hard and fast rule, and 
m special cases it may be desirable to adopt a dif¬ 
ferent method : 33 Bom. 483 and 10 Bom.L.R. 
657, Rcl. on. [p 114 q 2] 

(i) Land Acquisition Act (1894), S. 23~Land 
subject to casement — Compensation both to 
land owner and owner of easement should be 
given (Por Beaumont C . J., and Sai J .), 

Where Government is seeking to acquiro land 
which is subject to an easement, it has got to pay 
compensation to the land owner, that is, the owner 
of .the servient tenement, and it has also got to pay 
compensation to tho owner of the casement; and 
the value of tho easement bears no relation to tho 
value of tho servient tenement. If it happens that 
the casement is of no great value, then Government 
may acquiro both tho servient tenement and tho 
easement at a price which is less than tho market 
valuo of tho land free fron* tho easement, 

(j) Land Acquisition Act (1894), S. 23-Sec- 

tion is not exhaustive — Court can take other 
matters into consideration (Per Beaumont C. J 
and Sen J .). * 4 
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Section 23 is not in terms exhaustive. It only 
o &ay6 that in determining the amount of compensa. 
tion to be awarded for land acquired under the Act, 
the Court shall take certain matters into considera¬ 
tion; it does not direct that no other matter may 
be taken into account, and in special cases the Court 
may take other matters into consideration. 

[P 115 C 1] 

(k) Land Acquisition Act (1894), S. 23 — 
Lands subject to restrictive covenant — Com¬ 
pensation to be awarded stated (Per Beaumont 

C. J., and Sen J.). 

There is nothing in the Land Acquisition Act to 
suggest that any person interested is to be paid for 
anything except the interest which he possesses, 
and where the claimants only possess an interest in 
the land subject to restrictive covenants, they can 
only be paid compensation for such land. 

[P 115 Cl] 

(l) Land Acquisition Act (1894), S. 23—Free¬ 
hold piece of land and land leased for 959 years 
at nominal rent — Difference pointed out (Per 
Beaumont C. J., and Sen J.). 

The difference between a free-hold piece of land 
and a piece of land leased for 999 years at a nomi¬ 
nal rent and with no restrictive covenants, would 
be purely sentimental. But where there are restric¬ 
tive covenants, experience shows that as time pas¬ 
ses, and lands change hands, it becomes difficult to 
enforce covenants between freeholders, whilst it is 
not difficult to enforce covenants against lessees. 
Covenants are more detrimental in the caseof lease¬ 
holds than in the case of freeholds. (P 116 C 1] 

(m) Land Acquisition Act (1894), S. 23 — 
Land subject to lease under which lessee is 
entitled to remove building (Per Beaumont C. J . 

*5 and Sen J.). 

It cannot be said that in every esse in which the 
land acquired is subject to a lease for a short term, 
under which the lessee is entitled to remove his 
building, the market value of the land must be in¬ 
creased by the amount of expense to which the 
lessee would be put : (’39) 26 A.I.R. 1939 P. C. 98, 
Ex V l. tP US C 2] 

(n) Land Acquisition Act (1894), S. 23 — 
Compensation in respect of severance—Reduc¬ 
tion of frontage (Per Beaumont C.J. t and Sen J .). 

Compensation allowed on the basis that the land 
acquired has a certain frontage will not cover the 
whole of the damage occasioned to the remainder 
of the land by reduction of the frontage. When a 
large proportion of frontage is acquired and a rela¬ 
tively small amount of frontage is left with the 
d owner of the remaining land he is entitled to some 
compensation in respect of severance. [P 117 C 1] 

M. C. Setalvad (Advocate General) and N. P. 
Engineer — for Appellant. 

Sir Jamshedji Kanga , F.J.Coltman and K,M, 
Munshi — for Respondents (Claimants). 

B.J. WADI A J.—[After stating facts (Jor which 
see judgment of Beaumont C.J.) the judgment pro¬ 
ceeded.] The first question is, what is the fair 
amount of compensation which the claimants are 
entitled to? The burden of proof is ordinarily on 
the claimants to show that the award is inadequate 
and should not be accepted. It is provided by b. 16, 
'Land Acquisition Act, that in determining the 
amount of compensation to be awarded for land 
acquired under the Act the Court sha 1 take into 
consideration the market value of the land at the 
date of publication of the notification, and also 


inter alia the damage, if any, sustained by the per¬ 
son interested by reason of severing such land from 0 
his other land, and the damage, if any, sustained 
by him by reason of the acquisition injuriously 
affecting his other property, moveable or immov¬ 
able, in any other manner. Section 24 of the Act 
lays down the matters which the Court shall not 
take into consideration in determining the amount of 
compensation. The market value of the land under 
acquisition has to be determined as at the date ol 
publication of the notification, namely, 15th Janu¬ 
ary 193S. The term ‘ market value” has not been 
defined in the Act, but it is generally understood to 
be the price which an owner of land, willing and 
not obliged to sell, may reasonably expect to obtain 
from a willing purchaser, with whom he was bar¬ 
gaining for the sale of the land. It has been held 
that all interests in the land are to be valued as 
combining to sell it, as if the property was an 
unencumbered freehold. In 10 Bom. L. R. 657,1 / 
Jenkins C. J. laid down that for purposes of ascer¬ 
taining the market value of the land under S. 23 ol 
the Act (p.659). 6 "the Court must proceed upon the 
assumption that it is the particular piece of land 
in question that has to be valued including all 
interests in it.” 


Following this decision Batchelor J. in 33 Bom. 
483- observed as follows (p. 496): 

"For, though the market value of the land has 
to be ascertained on the assumption that all sepa¬ 
rate interests combine, that, I think, only means 
that the separate interests are taken to combine so 
as to give a complete title to the assumed purchaser 
and the acquiring body, not so as to impress upon 
the land a character which it did not bear or to 
give to it a value which it never had in the market; 
for it is still the ‘market value of the land’ which - 
has to be determined; and by that is meant, I J 
think, the price which would be obtainable in the 
market for that concrete parcel of land with its 
particular advantages and its particular drawbacks, 
both advantages and drawbacks being estimated 
rather with reference to commercial value than 
with reference to any abstract legal rights.” 


In order to determine the market value, various 
factors have to be taken into consideration, amongst 
others, the size and shape of the land, the locality 
and its situation, the tenure of the property, the 
nser, its potential value, that is, its value for future 
purposes, and the rise or depression in the value of 
land in the locality and even in its near vicinity. 
The Court also considers the evidence of what aro 
called “instances," that is to say, evidence of the 
prices at which lands in the locality or vicinity 
have been sold and purchased and let about the 
time of the notification after making all due allow¬ 
ances for situation, and deducing from such sales 
and leases the price which the land in question 
would probably fetch if offered to the public. There 
are no hard and fast rules laid down for determin¬ 
ing the price, and in 28 LA. 121 s their Lordships 
of the Privy Council observed os follows (p. 139): 

“It is quite true that in all valuations, judicial 
or other, there must be room for inferences and 
inclinations of opinion which, being more or les3 


h 


(’08) 10 Bom.L.R. 657, Collector of Belgaum v. 

Bhimrao. _ T n 

>. ('09) 33 Bom. 483: 3 I.C.757: 11 Bom.L.R. 6/4, 
Bombay Improvement Trust v. Jalbhoy. 

1. ('02) 26 Bom. 1 : 28 L A. 121 : 8 Sar. 1 (P. L.), 
Secretary of State for Foreign Affairs v. Charles- 
warth, Pilling A Co. 
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conjectural, are difficult to reduce to exact rcason- 
a ing or to explain to others.*’ 

An exact mathematical valuation of the land 
under acquisition is practically not possible, and 
the Court could on all the evidence laid beiore it 
arrive only at the approximate market value. It is 
pertinent in this connexion to state, as the Appeal 
Court observed in ‘24 Bom.L.R. 782* that (p. 785) : 

"After all the Government have very wide powers 
under the Land Acquisition Act to deprive a man 
of his property, and it is only fair that he should 
be recouped on a liberal scale; any endeavours to 
unduly depreciate the value of properties that have 
to be acquired in order that Government may ac¬ 
quire as cheaply as possible, should be condemned 
equally with the exaggerated valuations put forward 
by claimants." 


In considering the fair market value of the land 
, under acquisition the Court had the assistance of 
® an expert witness ou either side. Mr. Divccba was 
examined on behalf of the claimants, and Mr. N. D. 
Kanga, also au architectural engineer, was examined 
on behalf of Government. Before they were exa* 
mined the Court at the request of counsel for the 
parties saw the site of the lands under acquisition 
and some neighbouring plots which have been men¬ 
tioned in the evidence in the preseuce of the res- 
pectivecounscland the two architects and engineers. 
Of the two experts, Mr. Kanga no doubt has a wider 
and longer experience in valuing properties in Bom¬ 
bay. The evidence of expert witnesses is generally 
of assistance to the Court, but it has also its limi¬ 
tations. I think it is well known that in all these 
cases of valuation too much is often claimed and too 
little is offered as between the opposing parties. As 
the Privy Council pointed out in the same case 
which I have referred to before (p. 139) "every 
expert witness has his own set of conjectures of 
more or less weight according to his experience and 
personal sagacity with the result that the enquiry 
abounds with uncertainty and gives more than 
ordinary room for guess work." Further, the expert 
witness sometimes begins with a predetermined con¬ 
clusion, and tries to adjust his figures, his answers 
and hia conjectures to that conclusion. It is to my 
mind reversing the ordinary logical process of rea- 
soning to let the conclusion justify the premises 
nithcr than let the premises justify the conclusion. 
This characteristic was more noticeable in the evi¬ 
dence of Mr. Kanga than that of Mr. Divecha. With 
regard to several of Mr. Kanga’s statements it 
appeared to me that he was giving his answers with 
a mind predetermined one way only. Some of his 
explanations were unconvincing, and somo of his 
answers amounted merely to an t V se dixit . Accord- 
« mg to him the valuation of the Land Acquisition 
Officer was not only fair but generous, though he 

^ m ^ wit , h ttllthe statements in the 
award. Mr. Divecha s valuation was not quite froe 
from exaggerations in some places either, but he 
gave on the whole clearer and more satisfactory 
answers, and his evidence also on the whole con* 
tamed more opinion and less argument. 

Both the experts chiefly relied on the evidence 

nlanF^T 68 -' ? heS ° ln9tanoes ftre shown on the 
L m . brow “ ° r ln yellow oolonr. Neither 
side however bos relied onall otthem. Mr. Divecha 

ferrpd to S 0, 6 whieh ha9 been often re- 

Olavj £ f * he . <m * enco 1 113 the Glaxo plot or the 
Glaxo land, having been let for building the Glaxo 

4. (’ 2 2) 9 A.I.R. 1922 Bom. 399 : 08 I. C. 521 • 24 

BaveR- R ’ ?82 ’ Frenohtnan v< Assistant Collector, 


Factory, and also on instance No. 5. Both of these 
are coloured brown on the plan Ex. L. Mr. Kanga 
relied not only on instances No. 6 and No. 5, but 
also on instance No. 10 which has been marked 
yellow on the plan. All these three plots like almost 
all the land in this locality are leasehold, and belong 
to the Bombay Municipality. The locality to the 
further east of the land under acquisition is an in¬ 
dustrial locality. The locality itself in which the 
land under acquisition and the other plots are 
situate has undergone considerable development 
since about 193G. The value of lands on the Worli 
Sea Face, that is, to the west of the Worli Road, 
has also gone up since about. 1936. It was in the 
year 1930 that the municipality decided to reserve 
a part of the area of this locality, namely, to the 
north of the sixty feet road, for factory purposes, 
but the market remained dull till about 1936, as 
there was no demand for land for purposes of put¬ 
ting up factories. The land uuder acquisition was 
not meant for industrial purposes, whereas the 
Glaxo plot was so reserved. The Glaxo Factory in 
instance No. G, the Dyeing and Bleaching Factory 
in instance No. 10, and a Cycle Factory to the north 
of instance No. 10, have all been constructed within 
the last three years, after the date of the notifica¬ 
tion. A large building opposite the Cycle Factory 
U also under construction which according to Mr. 
Divecha will most probably be a factory also. Land 
in the neighbourhood of factories generally tends to 
become more valuable, because it creates a demand 
for residences for the workmen of the factories and 
for shops, and the people employed in factories in 
this particular locality are more likely to go to the 
shops on the sixty feet road than to any shops on 
the Worli Road. The potentiality of the Worli Road 
for shops and residential purposes is, according to 
Mr. Kanga, also a remote possibility. There are 
however many shops not far from the land under 
acquisition as shown in the plan Ex. Q. Those are 
mostly shops for the millhands working in the 
mills, and with the exception of two or three shops 
the rest were in existence at the date of tho noti¬ 
fication. The locality bids fair to develop into an 
industrial area within a few years. 

It is not always possible to obtain instances pre¬ 
cisely parallel in all their circumstances to the 
particular land acquired. There would be differences, 
small or great, under varying conditions, and what 
precise allowance should be made for such differen¬ 
ces is again not a matter which could be reduced to 
any hard and fast rule. At the same time it is ne¬ 
cessary that the instances produced must relate to 
lands which on the whole have nearly tho same 
conditions or quality and situation as the land ac¬ 
quired, and of these, iustance No. 6 is of greater 
importance than the others. Tho plot in instance 
No. G has an area of 10,000 square yards. It was 
agreed to be let out to Messrs. H. J. Foster <fc Co. 
on 24th March 1938, that is, within two months 
from the datoof the notification, for a 999 years’ 
building lease on a ground rent calculated at G per 
cent, on tho valuo of the land which was Rs. 14 per 
square yard, the premium valuo thus working out 
to a little over Rs. 13-2-0 per square yard. It is a 
corner plot with three frontages, one of three hun¬ 
dred and eighty feet on tho Worli Road, another of 
two hundred and eighty feet on the sixty feet road, 
and a third of two hundred and fifty feet on the 
forty fait road. It has a very sharpo slope from tho 
NVorli Road 9ido at tho back down to tho forty feot 
road that is from west to east. Tho difference in 
level between the western boundary and tho eastern 
boundary is about oight feet in a length of about 
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three hundred feet. There is very little, in fact 
a hardly any appreciable, slope from north to south. 

According to Mr. Divecha this plot of land was hoi- 
low in the middle. He first saw the plot sometime 
about the middle of 1938, when a part had been dug 
up, and he saw it later on during the acquisition 
proceedings at the request of the Land Acquisition 
Officer. The measurements were taken under his 
supervision by his then assistant, Mr. Kantilal 
Master, an engineer. 

According to Mr. Divecha the hollow was practi¬ 
cally over the whole plot. The area where the 
foundations were dug up appeared to him like a 
hollow, and so did the area which had not been dug 
up. There was no hollow in the plot along the sixty 
feet road to a depth of about five to ten feet, nor 
any hollow to the same depth along the Worli Road 
and the forty feet road. He said that it was hollow 
right up to the northern boundary, and the hollow 
r extended for twenty feet beyond that boundary into 
° the adjacent plot. Rain water, however, would not 
collect in the hollow, according to him, as it would 
be drained away in the north easterly direction. Ho 
admitted that the municipality usually made the 
surface of a plot smooth before letting it, but why 
it was not done in this case he could not explain. 

He could only surmise that this might have been 
by mutual agreement. His assistant Mr. Master took 
measurements on 11th October 1938 as his field 
books show. He plotted the sections as shown in 
the plan Ex. N. 1, but as building operations were 
in progress he could not see the level, and although 
he could not say by looking at the land at the time 
he took the measurements that there was a hollow, 
the sections show a hollow, so that the land would 
require filling in to make it uniformly level. 

On the other hand, Mr. Kanga could find no hol- 
c low in any part of that land by merely looking at 
Ex. N 1, assuming that the levels were correct. He 
said that the land only sloped from west to east. 

According to him there was not a single space 
where any filling was required. He never had how¬ 
ever any occasion to see the land except after the 
factory building had been put upon it. The building 
occupies a 6inall portion of the plot, not even a 
third, and is more on the southern side of it than 
towards the north. According to Mr. Divecha it 
would require a filling in of about two feet on an 
average to make the whole area level. It would, 
also, according to him, require additional cost to 
build on a land sloping from west to east with a 
difference between the two levels of about eight feet. 

The difference in the levels would, according to 
him, affect the value of the land. The building has 
been constructed with a uniform plinth that is four 
j feet below the level of the Worli Road and four feet 
a above the level of the 40 feet road, and therefore 
the cost would bo higher. As the plinth on the 
Worli Road side is below the level of the Worli 
Road, the drainage work on the land would also be 
more costly. He estimates tho value of filling in and 
construction including the drainage at about Rs. 2 
per square yard. He further stated that as the 
plinth level was four feet below the level of the 
Worli Road, the land and the building on it would 
be damp during the monsoon. That was, however, 
denied by Mr. Kanga. Mr. Kanga admitted that 
there was a steep slope from the Worli Road to the 
plinth level, and that a level surface four feet below 
one road and four feet above another would have to 
be filled in and to bo rammed and consolidated. Ho 
denied that it would cost more to build on asloping 
than on a level plot, and he also denied the exist- 
ence of any surface water drain on the plot. I he 


A. I. R. 

extra filling in under the building on the 40 feet 
road side would not have been necessary if the plot 0 
was level, but the cost of such extra filling accord¬ 
ing to him would be very little. He made no mea¬ 
surements to support bis answer, as he said that 
such extra cost would be insignificant. It is true 
that the claimants have not called the contractors, 
Messrs. Motichand & Co. who worked in connexion 
with the building of the Glaxo Factory, to prove 
the nature of the land, but I am satisfied on the 
evidence of Mr. Divecha as an eye-witness that 
there was a kind of hollow in the land, and I agree 
with him that it required filling in, and that the 
cost of construction on a sloping plot would be 
higher than what it would be if the plot was level. 

Mr. Divecha further stated that the value of the 
Glaxo land subject to the same covenants as are 
mentioned in conveyances A and D from the Im¬ 
provement Trust to the claimants which include 
the land under acquisition would be about Rs.3-8-0 f 
per square yard more than the premium value of 
Rs. 13-2-0 per square yard. It would therefore be 
necessary at this stage to examine the nature of 
the covenants contained in those conveyances and 
to compare them with the covenants in respect of 
the Glaxo plot. Under the conveyance of 22nd July 
1924, (Ex. A), the claimants covenanted to use the 
property for residential purposes, offices and such 
class of shops only as were not prohibited by the 
Board of Trustees of the Improvement Trust, and 
not to erect or permit to be erected on the property 
or any part thereof buildings or structures of more 
than a groundfloor and three upper storeys. The 
claimants also agreed to keep certain marginal open 
spaces around the property of not more than 10 
or 15 feet in width as provided in the conveyance. 

No building or structure was to be erected except 
in conformity with the plans previously submitted 9 
to and approved of by the Board, and in tho event 
of any default in observing the covenants the Board 
were to be entitled to enter upon the premises and 
to see that tho covenants and stipulations were 
performed and the breach made good at the expense 
of the claimants. Under the conveyance of 10th 
January 1928, (Ex. B), the claimants covenanted 
to use the property for shops, chawls, offices, resi¬ 
dences, godowns, and a Wireless Broadcasting 
Station, and not to erect or permit to be erected 
upon it any buildings or structures exceeding a 
ground and three upper floors in height. They, 
however, ogrecd to keep certain marginal open 
spaces of 10 or 15 feet in width as provided in the 
conveyance and not to erect buildings or structures 
except in accordance with the lay-out of the land 
previously approved of by tho Board,such building 
or structures to bo in strict accordance with plans h 
previously submitted to and approved of by the 
Baird. It was stated by Mr. Divecha that the mar- 
trinal spaces for the land under acquisition would 
under both the conveyances be about ton per cent, 
of the whole land nequired. There ,s . no j{“ n 8 n *° 
show in tho absence of any stipulation in tho con- 
veyances that the building area would bo restricted 
to 40 per cent, of tho total area, nor that the 
municipality would enforce the 40 per cent, rule_ in 
£?■£?. nor that such restriction was invariably 

and uniformly followed in all of the 

In tho case of instance No. 6, tne user 01 

SXd and two upper floors l^^nly' TlUtalS 
^also^J^"ffSe necessary municipal 
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license for the factory. The lay-out proposed as 
C shown in the plan part of Ex. O provided a twenty 
feet open space on all sides which admittedly occu¬ 
pied from about 23 to 25 per ceut. of the whole 
area of the plot. Under the proposed agreement for 
a lease between the parties, the lessees, H. J. Foster 
<fc Co. Ltd., were to erect buildings to he used for a 
factory, offices, laboratories and residences within 18 
months from the date of possession at the cost of 
Rs, 1,50,000 at the least. They were to agree uot to 
assign or transfer the premises demised or any part 
thereof for the whole of the term thereby granted 
without the previous consent in writing of the 
Municipal Commissioner. They were to pay to the 
corporation the share of cost of erecting party wails 
and to indemnify the corporation against claims 
against the corporation for interference by their 
buildings with the easements or amenities of 
neighbouring properties. There was also the power 
£ to re-enter and take possession of the plot for 
breach of any of the covenants to be performed by 
the lessees. The lease was to be in the form as pro¬ 
vided in the agreement, and the le?scc3 were to 
covenant not to use the open spaces for any purpose 
whatsoever other than a garden or open .space with¬ 
out the previous consent in writing of the Commis¬ 
sioner, also to keep the open spaces paved with 
stone and maintained as a garden, not to use the 
property or permit the same to be used for any 
business, trade, occupation or purpose whatsoever 
otherwise than as agreed without the previous con¬ 
sent in writing of the Commissioner, and not to 
make any excavation upon any part of the land nor 
to remove any sand, stone or gravel from the land. 
The lessees were also not to keep any advertise¬ 
ments or advertisement board or sign on any part 
of the demised premises or of the buildings to be 
c erected upon them. The lessees were further to 
agree to get the property insured, and in the event 
of the property or any part thereof being destroyed 
or damaged, to rebuild, reinstate and repair the 
same in accordance with the plans and specifica¬ 
tions approved of by tho Commissioner, and to con¬ 
tinue to pay the stipulated rent as if no such 
destruction or damage had happened. The leasees 
were to arrange for the drainage as directed by tho 
City Engineer, if the drainage arrangements were 
not completed by the time the building was ready 
for occupation. The attention of Mr. Kanga was 
drawn in cross-examination to theso restrictive 
covenants in respect of the Glaxo land, and he ad¬ 
mitted that they were onerous. He said that it was 
a disadvantage if a lessee was bound to maintain a 
garden on the open spaces in the plot all the year 
round. He said that it was not a disadvantage if a 
lesseo had to spend a lakh and fifty thousad rupees 
in eighteen months if it was a long leaso.the reason 
alleged being that no one would take land on a long 
lease unless he had made provision for tho outlay 
beforehand. He could not, however, say whether it 
was an advantage or a disadvantage if alesseccould 
spend what and when ho liked irrespective of the 
term of the lease. It was also, according to him, a 
disadvantage not to exhibit advertisements or not 
to be able to let or underlet without the consent of 
the landlord or to have a covenant for re-entry. But 
curiously enough ho thought that a difference of 
four to six annas per square yard between the land 
under acquisition and the Glaxo land would cover 
all the disadvantages referred to. 

According to Mr. Kanga, there is no appreciable 
difference between a restricted freehold and a lease¬ 
hold with onerous covenants. Tho difference be¬ 
tween freeholds and leaseholds for plots of about 


10,000 square yards would be four to six annas per 
square yard,though be admitted that he could give Q 
no concrete instance nor authority to support that 
statement. Even as an unrestricted freehold, tho 
Glaxo plot, ho said, would be worth four to six 
annas more per square yard. Not only was there no 
appreciable difference according to him between a 
restricted freehold and a leasehold, but in fact large 
leasehold plots had certain advantages over free¬ 
holds, and he gave reasons which were more in the 
nature of arguments than reasons and not always 
clear and intelligible. According to Mr. Divecba, 
on the other hand, freehold land generally realised 
twenty-five to thirty-three and one-third per cent, 
more per square yard than leaseholds with the usual 
municipal restrictions. The difference, however, 
could not always be uniform. There are freeholds 
with or without building restrictions, and the prico * 
of land would be twenty-five per cent, higher iu 
respect of properties having a freehold tenure but / 
subject to building restrictions and thirty per cent, 
higher in respect of unrestricted freeholds. The dif¬ 
ference in value between restricted freeholds with 
normal restrictions and an unrestricted freehold 
would be about five per cent. He cited instances of 
sales of freehold land and leases of leasehold land 
in the Shivaji Park Estate between Dadar and 
Matunga, ns that was the only municipal estate in 
the north of Bombay where such instances could bo 
found. Ho said that such instances were not ob¬ 
tainable in the Worli locality. The Advocate-General 
objected to instances from the Shivaji Park Estate 
as being irrelevant, but I allowed the evidence as it 
was contended that it would show generally the 
relative difference between the value of freeholds 
and leaseholds in the same locality. A plan of the 
Shivaji Park Estate on which freeholds were marked 
in red and leaseholds in blue pencil has been put in g 
as Ex. S. The instances from the Shivaji Park 
Estate are no doubt of small plots of about 500 to • 
600 square yards each, except in one case where one 
man took three contiguous plotsadmeasuring in tho 
aggregate 1427 square yards. But Mr. Divecba 
stated, though Mr. Kanga disagreed with him, that 
the difference of twenty-five to thirty-three and 
one-third per cent, between freeholds and leaseholds 
applied equally to large as well as small plots. Plot 
No. 220 on the plan Ex. S which was freehold 
fetched Rs. 20 per square yard, whereas the plot 
immediately opposite to it, No. 161, was leasehold, 
and fetched Rs. 16 per square yard. Plots Nos. 217, 

218 and 219 which are freehold fetched Rs. 16 per 
square yard, whereas the opposite plots Nos. 163 
and 165 whioh are leasehold fetched Rs. 12 per 
square yard. The Shivaji Park Estate is no doubt 
far distant from the locality of tho land under ac- ?. 
quisition, but it is well-known that freehold land 
is a trusteo investment, and that the investing 
public in Bombay would ordinarily pay a higher 
price for land of freehold tenure, oven though it 
was burdened with such building restrictions ns are 
mentioned in the conveyances A and B, than they 
would for leaseholds. I do not think it is correct to 
say that the lands under acquisition held on free¬ 
hold tenure but subject to building restrictions are 
not bettor or will not command a higher value than 
leaseholds of which the period is perpetual or for 
990 years subject to such restrictive coveoants as 
wore proposed to bo imposed upon the lessees of tho 
Glaxo plot. 

Mr. Divecba values tho Glaxo land, considering 
it n9 freehold, at Rs. 23-G-O per squaro yard less a 
rupee per square yard which he said he would allow 
on account of the superior situation of that plot. 



110 Bombay Government y. Century Spinning & Mafg. Co. 


A. I. R. 


This to my mind is an over-valuation. Mr. Kanga, 
on the other hand, attempts a valuation which is 
based, firstly, on a dissection of the lands under 
acquisition into twodifferent areas which have been 
marked by him in ink on Ex. L and form the plots 
STQR and PQTU. This he says he has done for the 
sake of comparison with Glaxo plot in instance 
No. 6 . The plot STQR would have a frontage of 
two-hundred and fifty feet on the forty feet road, 
and the Glaxo plot has a similar frontage on the 
same road. The area of STQR would be about 

10.600 square yards, and Mr. Kanga says that its 
value would be thirty-five per cent, less than the 
Glaxo plot. Mr. Divecha does not agree with him. 
At that rate Mr. Kanga works out the value at 
about Rs. 8-8-0 or at most Rs. 9 per square yard. 
The area of plot PQTU would be about 6000 square 
yards. It would have only one frontage on the forty 
feet road, and he values PQTU at Rs. 5 per square 

5 yard, that is, less than the value per square yard of 
theland in thea ljacent plot in instance No. 10, which 
I shall refer to later. Mr. Divecha values the larger 
plot STQR as two and a half times more valuable 
than the smaller plot PQTU, because the bigger 
plot would have a very large frontage compared to a 
smaller depth, and frontage is valuable in propor¬ 
tion to depth. The two plots together make up 

16.600 square yards which gives, according to Mr. 
Kanga, a total price of Rs. 1,25,400, or an all over 
rate of Rs. 7-8-0 per square yard, which is less 
than the all over rate of Rs. 8-3-0 allowed by the 
Land Acquisition Officer. Evidently, Mr. Kanga 
puts the price of the plot STQR at thirty-five per 
cent, less than the Glaxo land, because the Glaxo 
land has an additional frontage on the Worli Road. 
Its proximity to the Worli Road is no doubt an 
advantage. Frontage land, or land in immediate 

c contiguity to a highway, is of greater importance 
than the land behind. At the same time it may be 
mentioned that according to Mr. Kanga the poten¬ 
tiality of the Worli Road for shops and for resi¬ 
dential purposes is remote, for it is a through main 
artery from north to south and vice versa for fast 
moving traffic, and is not good for shops. The 
Glaxo land however is a compact plot, and has the 
additional proximity to the sixty feet road which 
is a thoroughfare leading up to the De Lisle Road. 
That road has a number of shops and the number 
is likely to increase in the near future. The Glaxo 
plot nevertheless is a leasehold with many onerous 
oovenants. 


Mr. Kanga’s valuation is, secondly, based on 
another dissection also, but this time it is a dis¬ 
section of the Glaxo plot itself, also for the sake of 
comparison. He would dissect it into a plot of 
frontage land one hundred and twenty feet deep 
admeasuring about 4000 square yards, or as he said 
later on, one hundred feet deep admeasuring about 
4200 square yards. He put 3 down the value of that 
frontage land at Rs. 20 per square yard. The re¬ 
maining portion of the land would be about 6000 
square yards which he values at a little over Rs. 8 
a square yard. A front plot with a one hundred feet 
depth however would be useless for factory purposes, 
and as shops and residences are a remote possibility, 
it would be useless for all practical purposes. I do 
not see how this arbitrary division even for the sake 
of comparison can assist the Court in arriving at a 
correct valuation of the land under acquisition. Mr. 
Kanga admitted that the division of the land under 
acquisition into plots A and B made by the Land 
Acquisition Officer was not correct. The figures or 
Rs. 9 per square vard and Rs. 5 per square yard 
according to his first dissection of the land under 


acquisition, and the value of Rs. 20 per square yard 
and Rs. 8 per square yard according to his second ^ 
dissection of the Glaxo land, are arbitrarily given, 
to fit in with a particular conclusion, and"l am 
unable to agree with the same. 


In my opinion the land under acquisition should 
be valued as a whole. It should be valued, as Garth 
C. J. pointed out in 2 Cal 1035 a t p. 103, as “laid out 
in the most lucrative and advantageous way in which 
the owners could dispose of it," or as Batchelor J. 
pointed out in 33 Bom. 433- at p. 496, by consider¬ 
ing it with all its advantages and drawbacks from 
a commercial point of view. Comparing the lands 
under acquisition with the Glaxo plot, admittedly 
the situation of the Glaxo plot is superior, but the 
land was a sloping land with a hollow in the middle 
and therefore difficult of construction and more 
costly too. The covenants in the lease agreed to for 
the Glaxo plot were admittedly more onerous, and 
the stricter and more onerous the covenants, the 
more depreciated is the value of the land. To men¬ 
tion only a few of them, the marginal spaces in the 
lease of the Glaxo plot were to be twenty feet in 
width to be left along the roads, whereas in the 
case of the lands under acquisition it is only fifteen 
feet at the most on the side of the road. The build¬ 
ings in the Glaxo plot are restricted to a height of a 
ground-floor and two upper floors and the outhouses 
to a height of a ground-floor only, whereas in the 
case of the lands under acquisition buildings in¬ 
cluding outhouses could be constructed to a height 
of a ground-floor and three upper floors. Moreover, 
the Glaxo plot was leasehold as compared to the 
freehold tenure of the lands under acquisition. It 
is by a comparison of advantages and drawbacks 
that a valuation approximating to a fair market 
value of the land under acquisition could be 
arrived at. There are also other factors to be taken 
into consideration, which I will consider later after 
I have dealt with instances No. 5 and No. 10. 


/ 
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Instance No. 5 is the plot marked No. 216 on the 
ilan Ex. L. It is a vacant plot of land admeasur- 
ng about 8000 square yards and is situated to the 
lorth of the land under acquisition, about 1200 
eet away on the forty feet road. Its one frontage is 
n a sharp awkward curve of forty feet road, and 
hat is a small frontage of one hundred and eighty 
eet for a area of 8000 square yards. On the rear 
ioundary of the plot, there is an open drainage 
haunel, and the frontage on the side of thechanncl 
s two hundred and sixty feet, that is, about eighty 
eet more than the frontage on the forty feet road, 
t was agreed to lease the plot in perpetuity on 
1th January 1938, at a nominal rent of Re. 1 per 
ear and on payment of the premium rate of Rs. 6 
ier squar yard which on a six per cent, basis works 
iut at Rs. 5-10-3 per square yard. The situation is 
admittedly inferior to that of the land under ac- 
luisition. The plot slopes to the storm water chan- 
iel on the rear. That channel does not appear to 
»e desirable for the user of the land ; and in any 
vent, I think it is too much to say, ns Mr. Kanga 
tated, that it is an amenity because it leaves so 
nuch open space. The user of the land is restricted 
o a building to be used for a factory such as 
extile, dyeing, bleaching, etc., and for residential 
urposes only. The lay-out proposed provided a 
wenty feet open space on all sides, and theofferot 
he lessee was further subject to the condition that 
he actual building area was not to exceed forty per 

>. (-76) 2 Cal. 103, In the matter of the Land 
Acquisition Act : Premchand Burral v. Collector 
of Calcutta. 
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cent, of the area of the whole plot. The building 
was not to exceed a ground and three upper floors 
in height, and the outhouses were to be of a 
ground-floor only. The lessee was to agree not to 
excavate upon the land, nor to pull down or alter 
buildings on the land without the previous consent 
in writing of the Commissioner. He was to pay a 
share in respect of the cost of party walls, aud to 
indemnify the Corporation against claims in res¬ 
pect of interference with the neighbouring pro¬ 
perties. The term in the agreement as to drianage 
was the same as in the case of the agreement in res¬ 
pect of the Glaxo land. The agreement also con¬ 
tained the power of re-entry. Valuing the land as 
an unrestricted freehold Mr, Divecha was of opi¬ 
nion that the value of the land under acquisition 
would be higher by Rs. 13 per square yard. This, 
1 think, is another over-valuation. Mr. Eanga 
valued the land at Rupees 6 per square yard as 
fc an unrestricted freehold. In my opinion it is not 
correct to say that the plot is inferior only in situa¬ 
tion to the land under acquisition. It is inferior 
also in several other respects besides the situation. 
The forty feet road is not a thoroughfare. It is 
merely a road built for the accommodation of the 
holders of the plots abutting on it in order to give 
access to the plots? On the other hand, the sixty 
feet road is a thoroughfare, and proximity to it is a 
distinct advantage. 

Instance No. 10 was not referred to by the par¬ 
ties in the land acquisition proceedings. Evidently 
it was taken up by the Land Acquisition Officer 
himself after the proceedings had been closed, as it 
is referred to in the award. The plot consists of an 
area of 11,674 square yards and was agreed to be 
let in perpetuity some time in December 1033. 
Generally speaking, sales and leases long after the 
C date of the notification are to be discarded, if it is 
proved that tbe values have been affected one way 
or the other by circumstances which have arisen 
after that date. But the Court’s attention has not 
been drawn to any particular change of circum¬ 
stances so as to discard this instanco altogether. 
The plot is a compact plot with a frontage of 320 
feet on the forty feet road and a return frontage of 
about 270 feet on another forty feet road which is 
ft cul-de-sac. The plot is contiguous to the land 
under acquisition and also to a large portion of the 
claimants’ other land. The lessee was to construct 
a building to be used for factories, workshops and 
offices and trade purposes as also for dyeing, bleach¬ 
es and printing factory and a portion for the resi¬ 
dence of the persons connected with the factory. The 
lessee was to beallowed to erect buildings of aground 
and one upper floor only, though ho has actually 
£ put up a building with two upper floors, which may 
have been by agreement. A compulsory open space of 
?0 feet all round the building had to bo left, and 
certain other conditions were agreed to by the lessee 
one of them being that tbe plot should be enclosed 
by a brick or stone wall not exceeding nine feet in 
height all along tho boundary lino of the plot. The 
open spaces were not to be built upon for any pur¬ 
pose whatsoever other than a B a garden or open 
space without the previous consent in writing of 
the Commissioner, but there was no covenant with 
regard to tbe maintenance of the garden. The les¬ 
see was not to excavate upon the land, nor to have 
advertisements put up, and was to pay the share of 
cost of erecting party walls and to indemnify tho 
Corporation as in the other leases. There was also 
the clauso for re entry. Tho rate per square yard on 
ft six per cent, basis works oat to Rs. 6-1-6 per 
(gu&re yard. The lessee of the plot in instance No. 5 


could construct a building of three upper floors, 
whereas the lessee of the plot in instance No, 10 * 
was restricted to one upper floor, I do not agree 
with Mr. Kanga that that would make no differ¬ 
ence, nor do l agree with him when he values the 
land in instance No. 5 at Rs. 6 per square yard, and 
the land in instance No. 10 at Rs. 6-6-0 per square 
yard, as unresticted freehold. The land in instance 
No. 10 is much inferior to the land under acquisi¬ 
tion by reason of its situation, its distance from the 
sixty feet road, and by reason of tbe fact that no 
shops, god owns or residences could be erected upon 
it, and also because the height of the building was 
restricted to a groundfloor and one upper floor and 
outhouses to a groundfloor. A comparative table of 
the covenants contained in the conveyances Exs. A 
and 13, and in the agreements for lease in respect 
of instances Nos. C, 5 and 10, was handed in to the 
Court for reference by the parties together. I have 
already referred to the important covenants and } 
compared them. 

There are other instances which have also been 
marked on the plan Ex. L, but I have dealt only 
with instances No. 6 and No. 5 and No. 10 as 
neither party has relied on any other. One other 
factor in determining the market value of the land 
under acquisition according to Mr. Divecha is the 
rise in the market value of the land in the locality, 
and by the locality he referred not only to land in 
the immediate vicinity of the land under acquisition 
but also to the land on the Worli Sea Face to the 
west of the hill lying between the sea face and the 
locality of the land in reference. The locality of 
the land in reference is on the verge of an indus¬ 
trial area, and is capable of improvement and deve¬ 
lopment as an industrial area itself. Apart from the 
cotton mills to the east of the Globe Mill passage 
there are tbe factories and the shops which have 0 
also been mentioned before; and the sixty feet road 
which joins Worli Road with De Lisle Road and is 
to be widened in the future to eighty feet is already 
a busy thoroughfare. It is true that the land on the 
Worli Sea Face consists of residential plots for a 
richer class of people. A plan of those plots has been 
put in os Ex. R on which the various plots have 
been marked, and ten of these plots have been re¬ 
ferred to in the evidence. The letters from the 
Municipal Commissioner and the resolutions sanc¬ 
tioning the leases have been put in as Exs, R 1 to 
R 10. These are all lease-hold plots for 999 years, 
and their area is mostly from 2000 to 3000 square 
yards each. Mr. Divecha stated on an examination 
of the prices of those plots that there has been a 
rise of nearly hundred per cent, in the value of the 
land on the W6rli Sea Face between 1933 and about 
January 1938. Thereafter, till about September 1939, h 
the rise according to him was about five per cent, 
only. The Land Acquisition Officer seems to bo of 
opinion that the values showed a rise of fifty per 
cent, during the couple of years preceding the date 
of his award. I do not think it can be doubted that 
thero was a distinct rise in tho value of the land on 
tho sea face, but though the distance from the 
land in reference is not very great, tho character of 
the Worli Sea Faco is different and tho leases of 
those plots cannot therefore bo of very great assist- 
ance (or tho purposes of valuation. I do not, how¬ 
ever, agree with Mr. Kanga that the rise in tho 
value of land on tho Worli Sea Faco has not the 
slightest bearing on the valuo of land in tho looality 
in question. In my opinion tho rise in the value of 
land on tho Worli Sea Face would have some reflex 
influence on prices of land in tbe locality in ques¬ 
tion, as the latter Ib a kind of subordinate # neigh- 
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bourhood. There will be more shops in the locality 
a with shopping facilities and also more residential 
quarters for men serving the owners of the Worli 
Sea Face plots. 

It has also been established by numerous authori¬ 
ties, the latest of which is 66 I. A. 101, 6 that the 
market value of land is not to be ascertained merely 
by reference to the u?e to which it is being put at 
the time at which it has to be determined, namely, 
the date of the notification, but also by reference to 
its potentialities, that is, by reference to the uses 
to which it is reasonably capable of being put in the 
future. The owner of the land is entitled to have 
the value of such potentialities ascertained even 
when the only possible purchaser of the potentiali¬ 
ties is the authority purchasing under powers en¬ 
abling compulsory acquisition. The land under 
acquisition was not at tbe date of the notification a 
, vacant plot or agricultural or waste land. On that 
part of it which has been marked A on the plan 
Ex. L there was already a broadcasting station 
and other buildings appurtenant thereto, and a 
large expenditure of about three lakhs had been 
incurred by the Government of India or their pre¬ 
decessors in respect of the buildings and equipment. 
It was held under a lease commencing from 1st 
April 1932, which would in the ordinary course 
have come to an end in April 1941, and it would be 
reasonable to conclude that Government would not 
like a utility service of this kind to be interrupted. 
The land under acquisition was found suitable for 
a broadcasting station, and it appears from the cor¬ 
respondence that as far back as March 1927, the 
Indian Broadcasting Company had an eye on the 
plot which is marked B for the extension of the 
station. The potentiality of the land was therefore 
not speculative. The fact that large sums have been 
c spent on the building and its equipment does not 
constitute any particular adaptability of the land 
for the purpose, but it would certainly have a spe¬ 
cial value for the Government. With so much 
money spent on the building, equipment and plant, 
any one who would have to undergo the expense of 
removal and bear the loss due to demolition, would 
be willing to pay more for the land than an ordi¬ 
nary purchaser. As was [jointed out by their Lord- 
ships of the Privy Council in 66 I. A. 104° at 
page 114 : 

“The disinclination of the vendor to part with 
his land and the urgent necessity of the purchaser 
to buy must aliko be disregarded .... But this 
does not mean that the fact that some particular 
purchaser might desire the land more than others 
is to be disregarded.” 

, The Broadcasting Company were thus potential 
d bidders for the plot B from 1927, and their succes¬ 
sors, the Government of India, must be considered 
to be in the 9amo position. Mr. Kanga stated that 
in his valuation of the land he had taken the fact 
of the Broadcasting station existing upon it into 
consideration, and that even if he had not, he 
would value the land at four annas more per square 
yard for the whole area. Mr. Kanga admitted that 
in arriving at the valuation thepricooriginally paid 
by the claimants for the land was irrelevant, yet ho 
added that he had taken the value of the land 
under the conveyance Ex. B which works out to a 
little less than Rs. 4 per square yard as ‘ a good 

6 . (*39) 26 A. I. R. 1939 P. C. 93 : 181 I. C. 230 : 

I. L. R. (1939) Mad. 532 : 66 I. A. 104 r I. L. R. 

(1939) Kar. 167 (P. C.), Vyricherla Norayana 
-Gajapatiraju v. Revenue Divisional Officer, > lzaga- 

patam. 


guide for arriving at the value of the land under 
acquisition.* 1 I do not think that the fact that d 
there was no demand for land in that locality 
between 1928 and 1936 makes the price paid in 
1928 relevant. In this connexion, it may be men¬ 
tioned that the value of the land comprised in the 
three disjointed plots conveyed to the claimants 
under the conveyance Ex. A in 1924 was more 
than Rs. 11 per square yard, and the ground rent 
of the land in the lease, Ex. C of 1928, works out 
to about Rs. 10 per square yard on a five per cent, 
basis. When asked whether he had disregarded the 
basis on which the rent in the lease Ex. C was 
agreed to between the parties, Mr. Kanga’s answer 
was ‘yes and no* which has no meaning. It was 
mentioned on behalf of the Government that six 
months before the date of the notification the 
claimants had made a demand for Rs. 1,93,000 for 
the entire land under acquisition. It seems, how¬ 
ever, that those were only negotiations. There was J 
no definite offer and no definite acceptance. 

In my opinion the land in instance No. 6 i3 
superior to the land in instance No. 10, which in 
its turn is superior to the land in instance No. 5. 
All these were leaseholds with different restrictive 
covenants which were admittedly more onerous 
than the building restrictions contained in the con¬ 
veyances to the claimants. The land under acquisi¬ 
tion should be valued as an unrestricted freehold, 
and, in my opinion, it is a little superior on the 
whole to the land in instance No. 6, and much 
superior to the land in instances Nos. 5 and 10. 
Taking the value of the land in instance No. 6 on a 
six per cent, basis at Rs. 13-2-0 per square yard, I 
would add Re. 1-1-0 per square yard for the cost of 
filling the land and for construction of the building 
which makes Rs. 14-3-0 per square yard. I would 
add another twenty.five per cent, to it, taking into 9 
consideration the tenure of the land under acquisi¬ 
tion, the nature of the covenants, and reflex influ¬ 
ence of the rise in the land values in its near 
vicinity. I value these together, as it is difficult to 
evaluate each factor separately. Adding twenty-five 
per cent, which means Rs. 3-9-0 more per square 
yard, the total comes to Rs. 17-12-0 per square 
yard. I would add four annas more per square yard 
because of the existence of the Broadcasting Station 
upon a portion of the land. That gives Rs. 18 per 
square yard. I would, however, make an allowance 
of Rs. 3-8-0 per square yard because of the superior 
situation of the land in instance No. 6 with the 
three frontages, one of them being on the Worli 
Road. That works out to a valuation of Rs. 14-8-0 
per square yard for the total area. It was in my 
opinion, a mistake to assess the value of the land 
by dividing it into two plots and valuing each plot ft 
separately. The two together form a compact, well 
shaped, regular corner plot with an excellent fron¬ 
tage on the sixty feet road and also a frontage on 
the forty feet road. The land ought to be valued as 
a whole, and I value it at Rs. 14-8-0 per square 
yard. The claimants would be entitled to the^statu- 
tory increase of fifteen per cent, under S. 23 (2). 

With regard to the question of compensation for 
injurious affection and severance, it is common 
ground that the remaining plot admeasured 1<M™ 
square yards. It would have a frontage of one hun¬ 
dred and thirty-two feet on the sixty feet road, and 
none on the forty feet road. The claimants there¬ 
fore say that the remaining land has been injuri¬ 
ously affected, and has been depreciated in value by 
raison of its severance from the whole area of 
which it formed a part. The claimants have awor. 
dingly put in a claim under these two heads at 
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Bs. 3 per square yard of which according to Mr. 
a Divecba eight annus per square yard is for injurious 
affection and Rs. 2-8-0 for severance. Mr. Kangu 
stated that nothing should he paid to the claimants 
under these two heads, because the damage, if any, 
must have been included in the valuation of the 
Land Acquisition Officer at a little over Rs. 8-3-0 
per square yard and was so included in his own 
valuation at Rs. 7-8-0 per square yard, and that 
any payment now would mean payment to the 
claimants twice over. lie stated that the Land 
Acquisition Officer was wrong in allowing Rs. 1950 
for the reasons given by him in his award, as that 
amount had already been rejected in the compen¬ 
sation awarded by him. When it was pointed out to 
him in cross-examination that his answer that the 
claimants should not be paid twice over implied 
that they were entitled to such payment once, he 
quickly retracted and said that he had not included 
any damage for injurious affection and severance in 
his valuation. It is difficult to estimate the damage 
under the two heads separately, for the distinction 
between injurious affection and severance is thin. 
I think the test is whether the remaining land 
after the severance is as valuable as it was before 
the severance. Mr. Divecha pointed out that the 
line which divided the land under acquisition from 
the remaining land was oblique instead of being at 
right angles to the sixty feet road and was put in 
such a way that the front portion of the land left 
with the claimants was much narrower than the 
back land. He also stated that the remaining land 
had got a very inconvenient shape, that its frontage 
on the forty feet road had been taken away, and all 
benefits of access from the forty feet road had there- 
• fore been lost to it. According to him the land 
oould not be developed economically, that is, with 
0 advantage to the owner. Theentire area could have 
been better developed by having an access from the 
. sixty feet road passing out through the forty feet 
road, and the development according to him would 
have been better if the remaining land had remain¬ 
ed joint with the land under acquisition. Mr.Kanga, 
on the other hand, said that the remaining land 
was L shaped, that it was a good shaped plot and 
attractive for development or sale, but not so at- 
tractive as a compact plot, and that it could be 
developed by building a factory upon it to which 
access could be had by making a forty feet road out 
of the frontage of 132 feet. Such a road would be a 
cul-de-sac, but he said it would still bo a convenient 
access to tho factory. A through road from the 
sixty feet road passing out at tho side of the forty 
feet road would not, he said, make the site more 
valuable, because it would entail a sacrifice of 2000 
d square yards for tho road. He was of opinion that 
the remaining land did not suffer any damage by 
reason of injurious'affection or severance. 

In my opinion, the fact that the remaining land 
with a frontage of one hundred and thirty-two feet 
on the sixty feet road and none on the forty feet 
rood as it previously had with a depth of 455 feet 
has an awkward shape, and the fact that it is carved 
out of a compact total area of 34,885 square yards 
and severed from the land under acquisition, does 
detract from its market value as a building site 
capable of profitable development by the owner. The 
fact that the additional land on which the present 
existing chawls of tho claimants* company stand 
would, under the lease of 3rd October 1928, Ex. 1 
be conveyed to them as freehold at the end of the 
wnn does not in my opinion make any material 
difference at present. That is leasehold property 
and tho claimants cannot bo the owners thereof 


until at the termination of the period in 1955. I 
think tbeclaioiantsareentitled to rearenable damages 
for the injurious affection and severance taking 
them together. The lands under acquisition and the 
remaining laud having been owned by the same 
person and being near to each other were so situated 
that the possession and control of each would givo 
an enhanced value to all of them, so that, as pointed 
out by Halsbury, liailsbam Ldn., Yol. 6, para. 4t5 
at p. 48, it one piece was compulsorily taken, the 
owner would, as a general rule, be entitled to com¬ 
pensation for damage for severance and injurious 
affection to the remainder : see also (18S9) 14 A.C. 
153' at p. 1C7. The true measure of compensation 
when part of an entire area is taken is the deprecia¬ 
tion in value of the remaining area. I think that on 
a consideration of all these circumstances together, it 
is a fair estimate to take the depreciation in value 
of the remaining land at Re. 1-4-0 per square yard.! 

The total claim of the claimants thus comes to / 
the aggregate sum of 16,585 sqare yards at Rupees 
14-S-U j>er square yard, plus the statutory fifteen per 
cent., less Rupees 100 already paid to the Bombay 
Municipality, plus 18,299 square yards at Re. 1-4-0 
per square yard. Under S. 28, Land Acquisition 
Act, the claimants are entitled to interest, not at 
the rate of six percent.as mentioned in the section, 
but now at the rate of four per cent, per annum, on 
the excess of compensation awarded by the Court in 
respect of 16,585 square yards at Rs. 14-8-0 per 
square yard over the compensation already awarded 
by the Collector and paid to the claimants, calcu¬ 
lated with the statutory fifteen per cent., from tho 
date the Collector took possession, namely, 19th 
June 1939, up to the date of payment. The claim¬ 
ants are also entitled to interest at four per cent, 
per annum on the excess amount of compensation 
for 18,299 square yards at Re. 1-4-0 per square yard g 
over and above the sum of Rs. 1950 already award¬ 
ed and paid to the claimants. Such interest also to 
run from the same date namely, 19th June 1939 till 
the date of payment. I have heard counsel on the 
question of costs, and have been referred to S. 27 (2), 
Land Acquisition Act. In my opinion, the claim put 
forward by the claimants was not extravagant, nor 
can they be said to have been negligent in putting 
their case before tho Collector. I see no reason in 
this case to depart from the ordinary rule that costs 
follow the event,and I order the Government to pay 
the claimants’ costs of the reference, costs to bo 
taxed as on a long cause scale. Interest to run on 
costs at six per cent, per annum from this date till 
payment. (The Government appealed from this and 
the following judgment was delivered.) 

BEAUMONT C. J.—This is an appeal from a 
decision of B. J. Wadia J. awarding compensation h 
on a reference under the Land Acquisition Act re¬ 
ferred to him under S. 18 of the Act. The land to 
bo acquired has an area of 16,585 square yards, and 
it has a frontage of 473 feet to a sixty feet road, 
and a frontage of 518 feet to a forty feet road. It 
was conveyed to the claimants by two conveyances, 
one made in 1924 and tho other in 1928, by tho 
Bombay Improvement Trust, who have now been 
succeeded by the Bombay Municipality. The land 
was conveyed as freehold, but subject under both 
conveyances to certain restrictive covenants. In tho 
first conveyance the user was confined to residential 
purposes, offices and such class of shops only as 
were not prohibited by tho grantors: and under tho 


7. (1889) 14 A.C. 153 : 58 L.J.Q.B. 594 : 61 L,T. 
1 : 38 W.R 209 : 53 J.P. 756, Cowper Essex v, 
Local Board for Acton. 
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later conveyance, which included the larger part of 
a the land, the user was restricted to shops, chawls, 
offices, residences, godowns and a Wireless Broad¬ 
casting Station. Under neither grant was there any 
power to use as a factory. The building was res¬ 
tricted to ground-iloor and three upper floors, and 
certain spaces were to be left unbuilt upon. In 
1928 a lease was granted to the predecessors of the 
Government of India for a Broadcasting Station of 
plot A, which is shown on plan No. 5, which is the 
main plan showing the site in question and instan¬ 
ces of other sales, and an option was granted over 
plot B, the remainder of the land to be acquired, 
and the capitalized value on the basis of which the 
lease and option were granted was Rs. 10 per square 
yard. But, of course, it has to be remembered that 
that has little application to the value of the free¬ 
hold. A man may well be prepared to pay rent on a 
short lease based on a particular capital value, with- 
b out being prepared to pay that capital value if ho 
were buying the freehold. The lease expires in 1942. 

A notification under S. 4, Land Acquisition Act, 
was given on 15th January 1938. The Land Acqui¬ 
sition Officer divided the land to be acquired into 
plot A, which is included in the lease, and plot B 
over which the option was given by the lease. He 
valued plot A at Its. 10 per square yard and plot B 
at Rs. 6-8-0 per square yard, the average being 
Rs. 8-8-0 per square yard. He allowed nothing for 
severance, but allowed a small sum for injurious 
affection. He also awarded a nominal sum of Rs. 100 
to the municipality in respect of their interest in 
the restrictive covenants. On a reference to this 
Court the learned Judge treated the whole plot as 
one, and fixed the market value at Rs. 14-8-0 per 
square yard. He made his award on the footing 
that the claimants possessed an unrestricted free- 
C hold interest. He also gave Re. 1-4-0 per square 
yard for damage for severance and injurious affec¬ 
tion. I agree with the learned Judge in thinking 
that there is no good reason for dividing this piece 
of land into two plots. It is all one compact area, 
and both plots have a frontage on the sixty feet 
road; and, in my opinion, there is no good reason 
for valuing plot A on a much higher basis than 
plot IJ. I think one ought to value the whole plot 
together. But on the question whether the plot 
should be valued, and compensation fixed, on the 
basis that it is not subject to any restrictions, al¬ 
though in fact it is so subject, I am quite unable to 
agree with the learned Judge’s view. 

Sir Jamshedji Kanga has argued at great length 
and with an enthusiasm, worthy, I venture to think 
of a better cause, that his clients are entitled to be 
paid compensation under the Act for something 
j which they do not possess, have never possessed, 
and are unable to sell. The argument is this. It is 
said that under S. 23, Land Acquisition Act, the 
Court has to fix the market value of the land, that 
is, of all interests in the land, and to base the total 
compensation on that value, and then to apportion 
that compensation between parties who have estab¬ 
lished their claim to be interested in the land. 
There are in this case only two parties, the claim¬ 
ants and the municipality. The municipality were 
awarded by the Land Acquisition Officer Rs. 100 m 
respect of the value of the benefit of these restric¬ 
tive covenants, and they have not appealed. There¬ 
fore the argument is, the whole balance of the 
compensation must go to the claimants, because 
there is nobody else, and if the Court increases the 
compensation, either they get the whole amount or 
possibly the municipality may be entitled to their 
proportion of the increase: but as their proportion 


is only one in 1665, the concession is not of any 
great value. It seems to me that the fallacy in the 
argument lies in the assumption that the value of 
an easement or restrictive covenant to the person 
entitled thereto i3 the same as the amount by 
which the existence of that casement or covenant 
depreciates the value of the land subject thereto. 

No doubt, the general rule under the Land Ac¬ 
quisition Act is that the market value of the land 
must be taken into consideration. What S.23 of the 
Act says is that in determining the amount of com¬ 
pensation to be awarded for land acquired under the 
Act, the Court shall take into consideration six 
matters, the first of which is the market value of 
the land at the date of the publication of the notifi¬ 
cation under S. 4. I think the market value of the 
land means the market value of the concrete piece] 
of land to which the notification applies, and not 
separate interests in it. The question whether the 
correct procedure under the Act is to value the land 1 S 
including all interests therein, and then apportion 
the amount between the several interests, or to 
value the interests and ascertain the total by addi¬ 
tion, was discussed in 33 Bom. 483, 2 and Batche¬ 
lor J. said that the method contemplated by the 
Land Acquisition Act for assessing compensation 
is that of ascertaining first the market value of the 
land as if all separate interests combined tosell,and 
then of apportioning that value among the persons 
interested. On the other hand, Heaton J. expressed 
the view that the method of ascertaining compensa¬ 
tion by valuing each interest in the land separately 
was not excluded by the Act. I agree that the nor 
mal method contemplated by the Act is to take the 
market value of the land, and then to apportion 
that amongst the different interests; but I alsoagree] 
with Heaton J. that the Act does not lay down any 
hard and fast rule, and that in special cases it may 
be desirable to adopt a different method. 

There seems to be a dearth of authority as to 
acquisition of laud subject to an easement, and for 
the moment I will deal with this case, as if it was 
one of easement, and not of covenant. Under S. 3, 
Land Acquisition Act, ‘'land” is defined as includ¬ 
ing benefits to arise out of land, and “person inte¬ 
rested" as including all persons claiming an interest 
in compensation to be made on account of the ac¬ 
quisition of land under the Act, and a person is to 
be deemed to be interested in land if he is interest¬ 
ed in an easement affecting the land. Where Gov-, 
ernment is seeking to acquire land, which is subject^ 
to an easement, in my opinion, it has got to pajJ 
compensation to the land owner, that is, the owner 
of the servient tenement, and it has also got to pay 
compensation to the owner of the easement; and it 
is obvious that the value of the easement bears no f\ 
relation to the value of the servient tenement. One 
may suppose a case of a factory enjoying a right of 
way to a railway siding, where the right of way is 
of incalculable value to the owner of the factory, 
and it is nonetheless valuable because the right of 
way runs over a piece of waste land which has no 
great market value. Or take the converse case. You 
may have a right of way going right across a piece 
of land so as seriously to affect its development asa 
building site, and depreciation in the value of the 
servient tenement due to that easement may be 
much more than the value of the easement to tbo 
owner of the dominant tenement. 'Whether you 
treat compensation to be paid to the owner of the 
easement as coining under the fourth head in S. 
as damage sustained by the person interested by 
reason of the acquisition injunous.y affecting his 
other property, or whether you treat the acquisition 


1942 Government y. Century Spinning & Mafg. Co. (Beaumont C.J J Bombay llo 


of an easement as not being one of the matters 
a expressly to be taken into account under S. 23 seems 
to me to be immaterial. Section 23 is not in terms 
exhaustive. It only says that in determining the 
amount of compensation to be awarded for land 
acquired under the Act, the Court shall take certain 
matters into consideration; it does not direct that 
no other matter may be taken into account, and in 
special cases I have no doubt that the Court may 
take other matters into consideration. If the owner 
of au easement claims compensation for the acqui¬ 
sition of his easement, it seems to mo perfectly 
clear that under tbo Act he is entitled to compensa¬ 
tion, and that compensation will be the value of 
the easement to him. If it happens that the ease¬ 
ment is of no great value, then Government may 
acquire both tko servient tenement and the ease¬ 
ment at a price which is less than the market 
value of the land free from the easement, which is 
b substantially the case here. But all that means is 
that the value of the whole is greater than the 
combined value of the parts, and the increased 
value arising from the union of interests necessarily 
belongs to Government in whose hands the union 
takes place. 

Now, in this particular case, we are dealing with 
restrictive covenants which are not an easement, 
but have many features analogous to an easement. 
The Land Acquisition Officer assumed for the pur¬ 
poses of this case that the municipality, ns the per¬ 
son entitled to the benefit of the covenants, was a 
party interested within the meaning of the Act, but 
he considered that their interest was not seriously 
affected, and, as I have said, he awarded them only 
a nominal sum of R6. 100. From that part of the 
award, there is no appeal, and we are not, therefore, 
concerned to consider whether the Municipality 
$ were entitled to make any claim, or, if they were, 
whether the amount awarded to them is inadequate. 
But it is perfectly plain to my mind that restric¬ 
tions of the nature impose upon the land to be 
acquired by the conveyances of 1924 and 1928 must 
prejudicially afiect the value of the land. It is quite 
impossible to 6ay that the existence of those cove¬ 
nants, although they may be of no benefit to tho 
municipality, depreciates the laud by only a nominal 
sum. The argument of the claimants would really 
produce this amazing result that, if a man had 
acquired land at a low price, because it was subject 
to a covenant not to build upon it, nevertheless if 
the land was acquired under the Land Acquisition 
Act, he would be entitled to claim the market value, 
although that market value be based on its value as 
, a building site. Such a proposition is preposterous. 

Thoro is nothing in the Land Acquisition Act to 
4 suggest that any person interested is to be paid for 
k an ything except the interest which ho possesses 
and as tho claimants in this case only possess an 
interest in the land subject to restrictive covenants, 
they can only be paid compensation for such land, 
1 he learned Judge deducted from the sum awarded 
to the claimants the Rs. 100 paid to the municipa- 
lity, and that seems to me to show a misconception 
of the true position. 

The Land Acquisition Officer based his valuation 
on a considerable number of instances of sales in 
•the neighbourhood ; but before the learned Judge 
and in this Court, it was admitted that only three 
instances had any relevance, — instances Nos. 5, 6 
and 10. Tho learned Judge discussed instances 
Noe. 5 and 10, but came to the conclusion that the 
only instance on which ho could properly base his 
valuation was instance No. 6. All these instances 
* mft y were not of sales, but of leases by the 


municipality for 999 years subject to restrictions 
more or less onerous. In the case of instance No. 6 a 
the capital value on which the lease was based was 
Rs. 13 2-0 per square yard, and the learned Judge 
took that ns the basis of his award. He then made 
certain additions, which I will discuss presently, and 
made a deduction in respect of superior position, and 
by those mc:ms he arrived at a valuation of Rs. 14-8-0 
per square yard for the land to be acquired, to 
which, of course, the statutory fifteen per cent, has 
to be added. I think that all the additions and sub¬ 
tractions made by the learned Judge, ns he would 
probably ad mil, were largely speculative, but that 
criticism may be made upon almost all awards 
under the Act, including that which we are 
making. But, in my judgment, it is not correct to 
take instance No. 6 as the basis of the award, and 
for this reason, that instance No. 6, on which the 
Glaxo factory has been erected, and which contains 
10,000 square yards, has frontages not only on the f 
sixty feet road and the forty feet road on which 
the land to be acquired has frontages, but also on 
the one hundred feet road, which is the VYorli 
main road. 

Now, the Worli Road is not only a main road, 
but it is common knowledge that it is the main 
artery by which all motor traffic, or, at any rate, 
fast motor traffic, leaves Bombay, because the road 
connects up with the road to Tkana, which divides 
into the road which goes to Poona and South India 
and the road which goes to Nosik and North India. 

A factory erected on that road is bound to possess 
considerable value from the advertisement point of 
view, because motorists passing by that road will 
see the name of the factory, and may carry that 
name in their memories. If I had to make a guess, 
without tho assistance of any evidence, I should 
say that a site to be used for commercial purposes g 
on a main road of that character would be worth 
something like twice as much as a site not on tho 
main road. When one looks at instances Nos. 5 and 
10 , it seems to me that that guess is a fairly accu- 
rate one because one finds that instance No. 10, 
which is a conveniently shaped piece of land abutt¬ 
ing on the north side of land to be acquired and 
having a frontage to tbo forty feet road and also to S 
another forty feet road, at the back, with an area 
of 11,674 square yards, was leased on a capital 
basis of Rs. 6-1-6 per squaro yard, that is, less than 
half the rate at which the Glaxo Factory was 
leased. Instance No. 5 is not such a good example. 

It is situate also on the forty feet road ; but it is 
of an inconvenient shape, and was leased at a rate 
of Its. 5-10-3 per square yard. I do not tkiuk that 
that instance helps very much ; but I think that 
instance No. 10 does help, and I think that in- * 
stance, taken in conjunction with instance No. 6 * 
shows that a large value is attributable to frontage 
on tho main Worli road. Taking these instances, 
and assuming the tenure of and the covenants 
a fleeting, the land to be acquired to bo the same as 
in these instances, I should be disposed to put the 
value of the land to be acquired at Rs. 8-8-0 per 
square yard, that is, increasing tho value of inst¬ 
ance No. 10 by rather over Rs. 2 on account of the 
frontage to tho 60 feet road, on which the land to 
be acquired abuts. But then one also has to con¬ 
sider that instance No. 10 is, liko instance No. 6, 
leasehold land for 999 years, and I think that 
increased value must be allowed on account of the 
land to be acquired being of freehold tenure. 

The expert called by the claimants advanced the 
opinion, based on some instances of sales of small 
plots at Dadar, that freeholds will always fetch 
♦ 
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25 per cent, more than leaseholds ; but it is quite 
a impossible, in my opinion, to generalize in that 
jway. The difference between a freehold piece of 
land, and a piece of land leased for 999 years at a 
nominal rent, and with no restrictive covenants, 
would be purely sentimental. But where you have 
restrictive covenants, experience shows that as time 
passes, and lands change hands, it becomes diffi¬ 
cult to enforce covenants between freeholds, whilst 
it is not difficult to enforce covenants against 
lessees. I think covenants are more detrimental in 
the case of leaseholds than in the case of freeholds, 
and I think also that, on the whole, the covenants 
are rather more severe in the case of these two 
leasehold properties than in the case of the land 
to be acquired. In one point the covenants are 
more severe in the case of the land to be acquired, 
because there is no right to build factories, and the 
evidence is that factories are springing up in this 
b locality ; but, as against that, in instance No. 10 
only one floor is allowed above the groundffoor.and 
in instance No. C only two upper floors are allowed, 
and the spaces to be left open are rather greater in 
the case of the leasehold properties. Giving the 
matter the best consideration I can, I would take 
the valuo based on the instances at Rs. 8-8-0, and 
I would add Rs. 2 for the advantage of freehold 
tenure and the less onerous covenants. That reaches 
a figure of Rs. 10-8-0 per square yard, which i3 
Rs. 2 more than the average allowed by the Land 
Acquisifion Officer, and is rather more than the 
basis on which the leases of the lands were granted. 

There are two matters in respect of which B. J. 
Wadia J. gave compensation, to which I must refer. 
He added, I may say, 25 per cent, to the Rs. 13-2-0, 
the rate for the Glaxo Factory, in respect of the 
covenants and the tenure of the land, and what he 
C called “the reflex influence of the rise in the land 
values in its near vicinity.** In point of fact inst¬ 
ance No. 6 took place about a month later, and 
instance No. 10 about 11 months later than the 
notification, and, therefore, if the reflex valuo due 
to rise in land is to be taken into account, the evi¬ 
dence being that land was rising in value, I should 
have thought a reduction ought to be made, and 
' not an addition. However, I have given my view9 
as to the matters covered by this 25 per cent. Then 
the learned Judge allowed Re. 1-1-0 per square yard 
for the cost of filling the land and construction of 
the building, because the evidence showed that the 
land forming instance No. 6 was not a levelled site, 
and had a hollow in the middle, and it was assumed 
that it would cost Re. 1-1-0 to level the site. But 
there is no evidence to justify that. It was admitted 
by the claimants* expert that normally the Bombay 
d Municipality level a site before selling, and if they 
did not level this site, it was probably by arrange¬ 
ment with the lessee. If the claimants wanted to 
establish any claim in this connexion, they should 
have called someone connected with the Glaxo Fac¬ 
tory to produce figures, and show how much they 
had to spend by reason of the unlevelled nature of 
the surface. We cannot assume that they had to 
spend money merely because their expert said that 
a levelled surface fetches a higher price normally 
than an unlevelled surface. It is a question on 
which evidence could have been, but has not been, 

called. # 

Then the learned Judge also added four annas 
per square yard to the basic rate of instance No. 6 
because of the existence of the Broadcasting Station 
on a portion of the land to be acquired. W hat it 
really comes to is that he was prepared to allow 
four annas per square yard to the claimants be¬ 


cause of the existence of the Broadcasting Station 
erected by the Government of India, which prime. c 
facie seems an entirely unwarranted allowance. The 
Broadcasting buildings belong to the Government 
of India, and not to the claimants, who spent 
nothing whatever upon them; but the suggestion i 3 
that as the Government of India, if they did not 
acquire the freehold, would at the expiration of 
their lease be put to a fairly heavy expense in 
removing their buildings and materials, therefore, 
they must be regarded as likely to offer for the land 
more, by the amount of this expenditure, than any¬ 
one else, and that is an addition which can be made 
to the market value of the land. The argument is 
based on a dictum of the Privy Council in 66 I. A. 
104, 6 removed from its context. Their Lordships, 
after pointing out that the value of the land is not 
to be estimated as its value to the purchaser, 
observed (page 114) ; “But this does not mean that 
the fact thatsome particular purchaser might desire j 
the land more than others is to be disregarded.’* 

It is on that dictum that the learned Judge has 
added this four annas per square yard, because he 
says that he cannot disregard the probable or possi¬ 
ble desires of the lessees. But the Privy Council in 
that case were dealing with the potential value of 
the lands to be acquired, and they held that the 
fact that the potential value was likely to affect 
only a single purchaser, who might be the person 
acquiring the land under the Act, did not prevent 
that potential value from being taken into account 
in fixing the market value. But, in this case, there 
is no question of any potential value of the land. 
There are no amenities of this land which make it 
specially suitable as a Broadcasting Station. What 
the claimants arc seeking to take into account is a 
possible difficulty in which the lessees might find 
themselves; that they will either have to buy the g 
freehold, or to pay for the removal of their build¬ 
ing. The argument would seem to involve that in 
every case in which the land acquired is subject to 
a lea*e for a short term, under which the lessee is 
entitled to remove His building, the market value 
of the land must be increased by the amount of the 
expense to which the lessee would be put. In my 
opinion, there is no justification whatever, for 
any such claim. We cannot assume that if this 
land had come into the market, the Government 
of India would have bought it in order to save 
the expense of removal. I think, therefore, that 
none of the special amounts, which the learned 
Judge allowed, can be admitted. Then the only 
other question is as to severance or injurious affec¬ 
tion. 1 think it would be probably more accurate to 
cay “severance** in this case. The Land Acquisi¬ 
tion Officer allowed nothing for severance and * 
only a small sum for injurious affection. The leai n- 
ed Judge allowed Re. 1-4-0 per square yard under ^ 
those two heads. 

Now, when one looks at the map, it shows that 
the portion of the land left with the claimants is 
going to be a difficult piece of land to deal with. 
The area, which remains with the claimants, is 
rather more than half the total area which 
possess; that is to say, the area left with them h 
rather more than the area acquired. But the land 
acquired includes the whole frontage to the ony 
feet road, and about three-fourths of the totalfron¬ 
tage to the sixty feet road. So that the claimant, 
arc left with an area of over 18,000 square.yards 
and a frontage of only about 130 feet to the sixty 
feet road, and none to the forty feet road. It 3 
obvious that the land, which is left with them, 
not worth as much as it would be if it could 
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dealt with as part of the whole site. But the Land 
& Acquisition Officer pointed out that the amount at 
which compensation is assessed is largely based on 
the value of the frontage to the sixty feet road and 
the forty feet ro.id, and he considered that if you 
pay compensation by way of severance, btciusc the 
frontage is reduced, you are really paying twice 
over for frontage. The learned Judge has not taken 
that argument into consideration, and there is no 
doubt some force in it. But at the same time it docs 
inot follow that compensation allowed on the basis 
that the land acquired has a certain frontage will 
cover the whole of the damage occasioned to the 
remainder of the land by reduction of the frontage. 
Suppose, for example, Government were acquiring 
the rest of the frontage, that is to say, the whole 
frontage to the sixty feet road, so that the land not 
acquired had no frontage at all, it is obvious that 
the loss in value to the land retained would be 
moro than would be allowed for the frontage acquir¬ 
ed. I think, having regard to the large proportion 
of frontage being acquired in this case, and the 
relatively small amount of frontage which is left 
with the claimants, that they arc entitled to some 
compensation in respect of severance. I would 
deduct four annas from the amount allowed by the 
learned Judge in respect of the argument advanced 
above, and would allow Rc. 1 per square yard as 
compensation for severance. In the result therefore 
the valuation of Its. 14-8-0 will be reduced to rupees 
10-8-0 per square yard. That, of course, will be 
subject to the statutory increase of fifteen per cent.; 
and the damage by severance will be reduced from 
Re. 1-4-0 to Ite. 1 per square yard. 

SEN J—I agree. I am also of opinion that the 
claimants arc not entitled to the full market value, 
in the sense of the value ol the land as an uoen- 
C cumbered freehold, minus the amount awarded to 
the municipality. What they hold is the land sub¬ 
ject to certain restricted covenants, and there can 
be no doubt that if they had purchased the land 
free from those covenants they would have had to 
pay more than what they actually did. There is no 
reason why they should,get the value for some¬ 
thing which they did not possess. As under S. 16, 
Land Acquisition Act, the land on acquisition vests 
•absolutely in Government free from all encum¬ 
brances, there is no doubt that what the expression 
“market value” in S. 23 means ia the value of the 
land os an unencumbered freehold inclusive of all 
interests in it, as held in 33 Bora. 483- which 
follows the earlier decision in 10 Bom.L.R. 657.1 
But I do not think that the Courtis bound in every 
case to proceed to embark on a theoretical inquiry 
as to what price the land would fetch iu the market 
if it were offered for sale free from all encumbrances 
or restrictive covenants. In certain cases it may be 
a more convenient method, first, to valuo each of 
the existing interests separately, and then to find 
out the total value by adding such values together 
As hold by Heaton J. in 33 Bom. 483-2 this method 
docs not appear to be excluded by the decision in 
10 Bom.L.R. 657, 1 and it may in suitable cases 
provide a legitimate means of arriving at tho 
market value. 

In the present case tho only parties whoso inter¬ 
ests are involved are the claimants and the Bombay 
Municipality, who have succeeded to the Bombay 
Improvement Trust in whose interest the restrictive 
covenants wore inserted in the conveyances of 1924 
and 1928. Tho Bombay Municipality have been 
content to accept a compensation of Rs. 100 for the 
loss of their interests. That does not appear to be 
a good ground why the claimants should claim the 


full market value of the land on the basis of its 
being an unencumbered freehold less this sum of ^ 
Rs. 100. The difference between the value of the 
land as an unencumbered freehold and it-- value as 
subject to the present covenants would in tho pre¬ 
sent case certainly be over a hundred rupee?. It is 
difficult to say that the value to the covenantee or 
a dominant owner of the benefit of a covenant or 
an casement would in every case be equal to the 
difference between the market value of the land 
without the covenant or easement and its value 
subject to the latter. It seems to me that in the 
present case the market value can be effectively 
determined by adding together the market value of 
what the claimants hold, i. e., the laftd subject to 
the present restrictive covenants, and what has been 
awarded to the municipality in respect of their 
claim. To seek to determine the market value on 


the basis that the land is an unrestricted freehold 
would be a more theoretical and speculative pro¬ 
cedure; and in the present case it does not seem to 
me that such a procedure is necessary. 

To arrive at the market value of what the claim¬ 
ants are parting with, wc may take as our guide, 
first, the leases of 1928 and 1933, taking into con¬ 
sideration the possible rise in the land values be¬ 
tween those years and the date of the notification, 
and, secondly, the instances Nos. 5, band 10, taking 
into consideration the differences in tenure, the 
covenants, and situation, inclusive of advantages and 
disadvantages such as frontage and the width and 
nature of the adjoining roads. There is no evidence 
as to any change in the land values between the 
date of the notification under S. 4, viz. 15th Janu¬ 
ary 1938 and the dates of the leases in the instances 
Nos. 5, 6 and 10, which are January, March and 
December of 1938, respectively. The prices paid for 
the lauds under acquisition in 1924 and 1928 do 
not appear to be a satisfactory guide in the present 
case, because the price paid in 1924 was based on 
the price paid in 1919 which was in tho boom 
period, and the price paid in 1923 was less than 
Rs. 4 per square yard when the prices had fallen 
abnormally. 

Taking first the caso of the two leases, it is to be 
remembered that they are short-term leases, and. 
therefore, would not be such a good guide as a long¬ 
term lease would have been. Tho lease of 1928 with 
respect to plot No. A was for five years from March 
1927 and tho rent fixed was about Rs. 5000 a year, 
with an option to the lessees to extend the period of 
tho lease by a further period of ten years. Thi 9 
figure works out on a five per cent, basis to Rs. 10 
per square yard as the value of the land. In the 
lease of 1933 the period of the lease was two years 
from 1st April 1932 with an option to oxteud the 
period of tho lease by a further period of seven 
years, tho rent being Rs. 4500 a year, corresponding 
to tho value of Rs. 9 per square yard. There was a 
covenant in both these leases that the adjacent 
plot B would bo also available to the lessees on the 
same terms; and that would 6how that no distinc¬ 
tion was drawn between the plots A and B ns re¬ 
gards their value. Tho reduction made inthesecond 
lease does not appear to have been duo to any de¬ 
pression in tho market, but appears to have been 
mado at tho request of tho Broadcasting Company. 
Since 1933 there appears to have been a rise in the 
land valuos. According to the Land Acquisition 
Officer, the rise was about 50 per cent., whilo 
Mr. Divecha, tho expert examined by tho claimants 
has contended that the rise was as largo as 100 per 
cent. But the parties to the leases must be supposed 
to haTO been aware at least in 1033 ol the trend of 
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the prices, and as the rent under a short-term lease 
a would not ordinarily be lower than rent under a 
long-term lease, I should think that if the Court 
had to rely on these leases alone without any in¬ 
stance being available, it would not be justified in 
assessing the value of the land to be acquired at a 
higher figure than JRs. 10-W-0 per square yard, i. e., 
allowing for a rise of five per cent, over tbe figure 
deducible from a lease that might remain in force 
up to the year 1941. 

Taking now the instances, it seems to me that 
instance No. 10 is a far more suitable guide than 
instance No. G on which the learned Judge has 
based his calculations and arguments, instance 
No. 5 not being of any great relevancy in the pre¬ 
sent case. Instance No. 6 has a very special situa¬ 
tion value due to the fact that it has three frontages 
and stands on an important road one hundred feet 
wide, which no doubt gives to the occupants, the 
b owners of the Glaxo Factory, a very good publicity 
value for which they may be expected to have paid 
a handsome additional price. That this is so, is 
shown by the fact that whereas there is very little 
difference between the amounts (mid for instances 
Nos. 5 and 6, both being in the neighbourhood of 
Rs. G, the price calculated on the basis of the lease 
with respect to instance No. 6 comes to over Rs. 13. 
In instance No. 10 tbe covenants are on the whole 
certainly appreciably more onerous than those ap¬ 
plying to the land under acquisition. In the first 
place, about 23 per cent, of the area of instance 
No. 10 has to be kept open, i.e., to be left free from 
buildings, whereas in the land under acquisition 
the area required to be kept free from buildings is 
not more than ten per cent. Another important 
point to be noticed is that whereas in the case of 
the land under acquisition the claimants have been 
c allowed to build the ground floor and three upper 
floors, in the case of instance No. 10 not more than 
one upper floor besides the ground-floor can be 
built, and the outhouses are limited to one floor 
only. Tbe number of restrictions imposed on the 
lessee in the case of instance No. 10 is far more 
than in the case of the land under acquisition. The 
situation of instance No. 10, again, is appreciably 
and very obviously inferior to that of the land under 
acquisition. It has one frontage on a forty feet road 
and another on a road, which is a cul-de-sac ,of the 
width of forty feet, whereas the land under acquisi¬ 
tion has a long frontage on a sixty feet wide road 
and another frontage on a forty feet road and is, 
besides, a corner plot. Some appreciable difference 
in value must also be attributed to the fact that the 
land under acquisition is a freehold, whereas in¬ 
stance No. 10 is a leasehold. What the difference in 
^ this respect would be, especially where the person 
acquiring or purchasing the land is not acquiring it 
for residential purposes, can at best bo a matter of 
speculation. On careful consideration, it seems to 
me that it would be safe to take the aggregate of 
the advantages enjoyed by the land under acquisi¬ 
tion over instance No. 10 at something like sevety- 
five per cent, of what was paid for the latter. 
Adding seventy-five per cent., to R9 6-1-6 (the rate 
per square yard deducible from the lease of instance 
No. 10), one arrives at the figure of Rs. 10-10-74 
per square yard, a figure which is a very close ap¬ 
proximation to Rs. 10 8-0, which, in my opinion, 
would be fairly deducible from the rents appearing 
in the leases of 19*8 and 1933. I, therefore, agree 
that the value of the interests of the claimants in 
the land under acquisition may be taken at Rs. 
10 .8-0 per square yard. 

With regard to the addition of four annas per 
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square yard because of the existence of the broad¬ 
casting station upon a portion of the land, the e 
learned Judge has relied on G6 I. A. 104,6 and has 
taken into consideration the fact that the Broad¬ 
casting Company has already erected buildings and 
spent over three lakhs of rupees on the land and 
that, therefore, Government would not like to 
remove the broadcasting station to another piece of 
land; the land under acquisition has thus, in his 
opinion, acquired a special value to Government, 
who have succeeded to the Broadcasting Company! 
Accordingly, as Government might desire the land 
more than other possible purchasers, it would be 
legitimate, in his opinion, to add annas four per 
square yard on this account. It seems to me, how¬ 
ever, that there is little evidence to suggest that in 
the present case if there were friendly negotiations 
between the parties for the acquisition of this piece 
of land, the claimants would not be content with 
the ordinary market value of the land. We have J 
seen that in 1933 at the request of Government the 
rent was reduced from Rs. 5000 to Rs. 4500 a year. 
Besides, in the present case there appears to be 
nothing in the potentiality of the land as such that 
can be said to be of special value to the acquiring 
body. Whatever special value the site may be said 
to have acquired in the eyes of Government would 
be due to the fact that plants and buildings have 
been erected, i.e., to factors which are no part of, 
and are not indissolubly linked with, the land 
belonging to tbe claimants. It, therefore, seems to 
me doubtful whether the decision in 66 I. A. 104° 
applies to the facts of the present case. As to the 
severance and injurious affection, I agree that there 
is no good reason for taking the value of these two 
items, in respect of the 18,299 square yards left 
with tbe claimants, at-more than Re. 1 per square 
yard. There is no doubt that the piece of the land 9 
left with the claimants has suffered in its market 
value on account of the fact that its frontage has 
been considerably reduced, that it has been con¬ 
verted into an awkward shape and that compared 
with the frontage it has a large depth. I, therefore, 
agree to the order proposed by my Lord the Chief 
Justice. 

PER CURIAM.—The learned Judge gave the 
costs of the hearing against Government holding • 
that the claim of the claimants was not extravagant 
within S. 27 (2), Land Acquisition Act. Although 
their claim was based on rather an extravagant 
basis, I am not prepared to differ from the order 
which the learned Judge made ns to costs. The 
Government have substantially succeeded in the 
appeal, and we allow the appeal with C03t, and dis- , 
miss the cross-objections with costs,on a long cause 
scale. Interest on costs at six per cent. Wo certify ft 
that this case does not involve any question arising 
under the Government of India Act. 

K.S./R.K. Order accordingly. 
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Chagla J. 

In re Balubhai Kallianchand. 

Notice of Motion in Insolvency No. 79 of 1940, 
Decided on 27th November 1941. 

(a) Presidency Towns Insolvency Act (l 999 !. 
S. 7—Stranger to insolvency—Question oi title 
— Insolvency Court when will exercise juris¬ 
diction—Question whether minor is member ot 
joint Hindu family and Oliicial Assignee cou d 
alienate his share in joint property held should 
not be decided by Insolvency Court. 
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The Insolvency Court will refuse to exercise juris- 
0 diction as against a stranger to the insolvency, un¬ 
less he submits to its jurisdiction, when the O flic ini 
Assignee claims only the same right as the insolvent 
would have had, and will only exercise jurisdiction 
when the Official Assignee claims by a higher title. 
It is not right for the Insolvency Court to drag 
etrangers before it and compel them to submit to 
determination of questions of title as between them¬ 
selves and the Official Assignee. They are entitled, 
if they so desire to have those questions agitated in 
the ordinary tribunal. Consequently, the Insolvency 
Court will refuse to exercise jurisdiction when the 
questions involved between the minor stranger and 
the Official Assignee as representing the insolvent 
karta of a joint Hindu family arc whether the 
minor was a member of the joint Hindu family and 
if so whether the firm was a contractual firm or a 
joint family firm and whether the Official Assignee 
b could alienate the minor's share as representing the 
karta of the joint family. [P 120 C 1] 

(b) Presidency Towns Insolvency Act (1909), 
S. 7, Proviso—Applicability—Effect of. 

The proviso to S. 7 only applies where there is 
an examination under S.3G of the Act. When there 
is no such examination the discretion of the Court 
is entirely unfettered by the provisions of the Pro¬ 
viso to Section 7. [P 120 C 1) 

The effect of S. 7 Proviso is that when a person 
who is examined under S. 3G denies the claim of 
the Official Assignee with regard to any property in 
his possession, the Official Assigneo can proceed 
against him only by way of suit unless be submits 
to the jurisdiction of the Insolvency Court. 

(P 120 C 1] 

(c) Hindu law—Joint family—Father—Insol- 
c vency of—Official Assignee can sell right, title 

and interest ol sons in joint property for father's 
debts. 

Where the father in a joint Hindu family is 
adjudicated insolvent, the sons would be liable to 
discharge his debts—unless they were of an immoral 
character — as a pious obligation and the Official 
Assignee standing in the shoes of their father can 
Bell the right, title and interest of the sons in tho 
joint family property. [P 120 C 2] 

Af. C. Setalvad , Advocate-General — 

for Applicant, 

K. M . Munshi— for Guardian ad litem of minor 
Gulabchand Amarcband. 

ORDER. — On 18th March 1940 the insolvents 
were adjudicated insolvents by this Court on the 
petition of Messrs. Gobindmal Dhajanchand, cre- 
ditors. It seems that Kallianchaud and Sobhag- 
chand were two brothers, and in or about the year 
1880 started business as commission agents and 
jewellery merchants in the name of Kallianchand 
Sobhagchand. In 1900 Sobhagcband died, and 
Kallianchand carried on the business. Kallianchand 
had two sons, Amarcband and Balubhai. Kallian¬ 
chand died in 1915 and his sons carried on tho 
business. Amarcband died in 1932 leaving behind 
him three sons, Uttamchand, Sbantichand and 
Gulabchand. Tho firm of Kallianchand Sobhag¬ 
chand had dealings with Gordhandas Ranchoddas 
Bhagat and deposited # , to secure the indebtedness of 
tho firm, the title deeds of the properties situato at 
Surat, Poona and Borivli by way of equitable mort¬ 
gage. Tho Official Assigneo has admitted the claim 
of Gordhandas Ranchoddas Bhagat against the firm. 
The insolvents are Balubhai, tho son of Kallian¬ 
chand, and Uttamchand Amarcband and Sbanti- 
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chand Amarcband, the two sons of Amarcband. 
This notice of motion is taken out by (he Official 0 
Assignee against three minor .^ons of Balubhai, viz,, 
Motichand, Kusumchand and Bapubhai, one minor 
son of UUntnehand, Chandrasen, two minor sons 
of Sbnnticbnnd, Navincband and Baba, and Gulab¬ 
chand, a minor sou of Amarcband Kalliauehand, 
who died as I have stated in 1932, It is the con¬ 
tention of the Official Assignee that Balubhai 
Kallianchand, Uttamchand Amarcband, Shanti- 
eband Amarcband and their respective minor sons, 
and Gulabchand Amarcband constitute a joint and 
undivided Hindu family and Balubhai is the karta 
of this family. It is further the contention of the 
Official Assignee that the firm of Kallianchand 
Sobhagchand was a joint family firm. If the Official 
Assignee's contentions were correct, Balubhai as the 
karta would have the right to sell the rigbt, title 
and interest of the minor coparceners of the joint 
family for the debts of the joint family firm, and f 
the Official Assignee by this notice of motion wishes 
me to give him the power to exercise the rights of 
Balubhai to sell the right, title and interest of the 
minors in the properties at Surat, Poona and Borivli 
mortgaged to Gordhandas Ranchoddas Bhagat in 
the manner and for the purpose I have already 
indicated. 

This notice of motion is opposed by Gulabchand 
Amarcband, the minor son of Amarcband Kallian¬ 
chand. He alleges that the firm of Kallianchand 
Sobhagchand was not a joint family firm and that 
after the death of Kallianchand in 1915, his sons 
Amarcband and Balubhai carried on business in 
partnership in the name of Kallianchand Sobhag¬ 
chand. After tho death of Amarchand in 1932, 
Balubhai, Uttamchand and Sbantichand continued 
to carry on business in partnership in the same 
name. After the Partnership Act came into force, ® 
the firm of Kallianchand Sobhagchand was regis¬ 
tered as a partnership firm under the provisions 
of that Act showing Balubhai, Uttamchand and 
Sbantichand as partners. The minor Gulabchand 
therefore contends that his share in these proper¬ 
ties is not liable for the debts incurred by his two 
brothers and his uncle for the purposes of the busi¬ 
ness of their partnership firm. Tho minor’s guar¬ 
dian ad litem had made an affidavit in reply to this 
notice of motion on 6th October 1941. He made a 
further affidavit in surrejoinder on 13th October 
1941. In this affidavit he contended that on the 
death of Kallianchand in 1915 there was a partition 
of the joint family, and Balubhai and Amarchand, 
the two sons, divided the property in equal shares 
He, therefore, contends that Gulabchand is not a 
member of & joint family of which Balubhai is the 
karta. The Advocate General on behalf of the Offi- k 
cial Assignee has drawn my attention to various 
statements made by Balubhai where he has admitted 
that the firm of Kallianchand Sobhagchand was a 
joint family firm and that the joint family consisted 
both of his own branch and tho branch of his 
deceased brother Amarchand. Ho has further drawn 
my attention to certain proceedings in which the 
fir® Kallianchand Sobhagchand was a party as 
a joint family firm. He also points out that tho 
allegation with regard to partition as between Balu¬ 
bhai and Amarcband is an after-thought and has 
been made at a very late stage in these proceedings. 

Whatever the truth of the matter may be, it is 
dear that on these affidavits various issues ariso 
for determination: ( 1 ) whether thoro was a partition 
in 1915 between Balubhai and Amarchand, and 
whether the branches of Balubhai and Amarchand 
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constitute today a joint and undivided Hindu family; 
n (2) even it the two branches constitute a joint and 
undivided Hindu family, whether the firm of 
Kallianchand Sobhagchand was a joint family firm 
or a contractual partnership firm consisting of the 
insolvents as partners. It is clear that I cannot 
decide these issues on affidavits, and the only ques¬ 
tion that arises on this notice of motion is whether 
I should try these issues in insolvency or whether I 
should refer the Official Assignee to take appropriate 
.proceedings in the ordinary tribunal. The Advocate 
Kieneral presses me to try these issues in insolvency 
and relies on the provisions of S. 7, Presidency 
Towns Insolvency Act, 1909. He contends that I 
have wide powers given to me under that section 
and that I should exercise my discretion in favour 
of the Official Assignee. On the other hand, Mr. 
Munshi contends that the questions for determina¬ 
tion do not arise out of insolvency, and following 
the principles laid down by the English Court of 
Bankruptcy and the practice followed by our High 
Court and the High Court of Calcutta, I should not 
decide the question of title as between the Official 
Assignee and a stranger to the insolvency. 

There is no doubt that the minor is a stranger to 
the insolvency. There is also no doubt that the 
Official Assignee is not claiming against him by a 
title which is paramount and superior to that of the 
insolvents. The right, if any, which Balubhai as 
the karta had was in him before his adjudication. 
The right has not resulted because of the superven¬ 
tion of the insolvency. The English Court of 
Bankruptcy has consistently refused to exercise 
jurisdiction as against a stranger to the insolvency, 
unless he submits to its jurisdiction, when the 
Official Assignee claims only the same right as the 
insolvent would have had, and has only exercised 
jurisdiction when the Official Assignee has claimed 
by a higher title. The same view of the jurisdiction 
of the insolvency Court has not been taken by all 
the High Courts in India. The High Court of 
Madras has tried questions of title as between the 
insolvent and a stranger even though he was not 
claiming by a paramount title if in its opinion it 
was for the benefit of the general body of creditors. 
Our High Court and the High Court of Calcutta 
have been more disposed to adopt the view of the 
English Courts. In 1927 the Presidency Towns In¬ 
solvency Act was amended by adding a proviso to 
S. 7 of the Act. The proviso is to this effect : 

•'Provided that, unless all the parties otherwise 
agree, the power hereby given shall, for the purpose 
of deciding any matter arising under S.36, be exer¬ 
cised only in the manner and to the extent provided 
in that section.” 

The effect of the amendment is that when a per¬ 
son who is examined under S. 36 denies the claim 
of the Official Assignee with regard to any property 
in his possession, the Official Assignee (*n proceed 
against him only by way of suit unless he submits 
to the jurisdiction of the Insolvency Court. But. as 
will be seen, the new proviso only ft PP* ,es 
there is an examination under S. 36. Mr. Muns 
in the course of his arguments has relied on this 
proviso. But in this case there has been no exami¬ 
nation of the minor under S. 36 and the provuo 
therefore clearly cannot apply. There being; no> such 
examination, my discretion is entirely unfettered 
bv the provisions of the new amendment. But, as 
pointed out by Sir Dinsbah Mulla ,n bis learned 
treatise on the law of insolvency. . could not have 
I Mien intended by the Legislature that i there was 
an examination under S.36, questions of title should 


not be decided by the Insolvency Court against 
strangers unless they submit to its jurisdiction but 0 
that such questions could be decided if the Official 
Assignee came to the Court under S. 7 without first 
going through tue procedure laid down by S. 36. In 
the opinion of Sir Dinsbah Mulla the amendment 
is not very happily drafted. But I must take the 
law as it stands and leave the Legislature to bring 
it in conformity with its own intentions. Having 
therefore the discretion to exercise the jurisdiction 
of this Court to try the issues raised on this notice 
of motion, the question is whether I should do so. 
The issues raised are very important involving, as 
they do, the question of the status of the minor, as 
to whether he is a member of a joint family consis¬ 
ting of the two branches of Balubhai and Amar- 
eband. I do not think it is right for the Insolvency 
Court to drag strangers before it and compel them 
to submit to determination of questions of title as 
between themselves and the Official Assignee. They / 
are entitled, if they so desire, to have these ques¬ 
tions agitated in the ordinary tribunal. I think that 
the practice followed by our High Court and the 
High Court of Calcutta, as pointed out by Sir Din¬ 
sbah Mulla, is sound, and I see no reason to depart 
from that practice. I will therefore not decide these 
questions arising between the Official Assignee and 
the minor on this notice of motion. 


There is no opposition to this notice of motion by 
the other minors, namely, the minor sons of Balu¬ 
bhai and Shantichand and the minor son of Uttam- 
chand. Their fathers being insolvents, apart from 
any other question, they would be liable to discharge 
their debts, unless they were of an immoral charac¬ 
ter, as a pious obligation, and the Official Assignee 
standing in the shoes of their fathers can sell the 
right, title and interest of the sons in the properties 
mortgaged by the insolvents as stated before. My 
order on the notice of motion therefore will be that 
the applicant as the assignee of the estate and effects 
of the insolvents be authorized to exercise all the 
powers of a Hindu father in respect of the properties 
described in Ex. A to the affidavit of Rasiklal Magan 
lal Sonawalla dated 21st August 1941, and that he 
he authorized to sell the properties so as to include 
therein the right, title and interest of the minor 
sons of the insolvents and that he he further autho¬ 
rized to execute a conveyance of the properties in 
favour of respective purchasers and convey and 
transfer the properties including the share, right, 
title and interest of the minor sons of the insol¬ 
vents. The notice of motion, to the extent that it is 
directed against the minor Gnlabchand Amarcband 
must fail. The Official Assignee must pay the costs 
of Gulabchand Amarcband of this notice of motion. 
Costs fixed at Rs. 225. Costs of the Official Assignee 
to come out of the sale proceeds of the mortgaged 
properties. 


G.N./R.K. 


Order accordingly . 
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FULL BENCH 

Beaumont C. J., N. J. Wadia and 
Wassoodew JJ. 

Emperor 

v. 

Mahadeo Tatya. 

First Criminal Sessions of 1941 : Ca^e No. 31, 
Decided on 3rd December 1941. 

(a) Penal Code (I860), S. 376 — Sentence — 
Sentence of transportation for life is very 
excessive. 

The sentence of transportation is indefensible for 
an offence of rape. The ordinary sentence for rape 
varies from three years to five years. In a very bad 
case seveu years is sometimes given. Even if the 
^ accused happens to be police constable, sentence of 
transportation is excessive, more especially where it 
is a case of a police constable not being on duty at 
the time when the offence is alleged to have been 
committed and not a case of ft police constable 
taking advantage of his official position to rape a 
woman placed in his charge. [P 122 C 1) 

• (b) Criminal P. C. (1898), S. 239 — Rape by 
one of accused and subsequent cheating by 
another accused of girl held could be tried to¬ 
gether. 

If a woman is taken to a room and raped, and 
then on the way back from the room to her home 
she is cheated out of her ornaments, the two charges 
cannot be tried together merely because they took 
place within a short time of each other; but where 
it is quite impossible to separate the two offences 
0 of rape and cheating which nre inextricably mixed 
up together, the two charges can be tried together. 

[P 122 C 1] 

Accused 2 took a girl to accused l's room where 
the latter raped the girl. Accused 2 escorted her 
away from the room at the request of accused 1 and 
cheated her of her ornaments. It was whilst the 
offence of cheating was being investigated that the 
complainant first alleged the offence of rapo and 
therefore the twooffenccs were investigated together: 

Held that if tho two offences were tried sepa¬ 
rately, it would be necessary in each offence to lead 
evidence relating to the other offence, which would 
be from some pointsof view undesirable, but unavoid¬ 
able, and therefore the two charges could be tried 
together. [p 122 C 2] 

(c) Criminal trial — First information report 
d — Accused should be given copy when com¬ 
plainant is being examined. 

In fairness, counsel for the accused ought to be 
supplied with a copy of the first information when 
tho complainant is giving her evidence as the first 
information would supply strong material for cross- 
examination on several points. [P 122 C 2] 

(d) Criminal trial — Rape case — Corrobora¬ 
tion of evidence of complainant is necessary— 
Nature of corroboration required, explained — 
If there i6 no corroboration, Judge should 
direct jury to return verdict of not guilty. 

It is a very well settled rule of practice in India 
following the English rule, that in rape cases tho 
evidence of the complainant must bo corroborated. 
A oharge of rape is a very easy charge to make and 
a very difficult one to refute, and in common fair¬ 
ness to accused persons, the Courts insist on corro- 
1942 B/10 & 17 


boration of the complainant's story. The nature of 
the corroboration must necessarily depend on the 
facts of each particular case. .Sometimes rape is 
clearly proved or admitted, and the only question 
i.s whether the accused committed the offence. At 
other times the association of the accused and the 
complainant is admitted, and the question is whe¬ 
ther rape was committed. Where rape is denied, 
the sort of corroboration one looks for is medical 
evidence showing injury to the private parts of the 
complainant, injury to other parts of her body, 
which may have been occasioned in a struggle, 
seminal stains ou her clothes or the clothes of the 
accused, or on the places where the offence is alleged 
to have been committed; and in nil cases import¬ 
ance is attached to the subsequent conduct of the 
complainant. Whether she makes a charge promptly 
or not is always relevant. Subsequent conduct, by 
itself, although important, is not enough, because 
a witness cannot corroborate himself. In such cases 
the -Tudge is bound to tell the jury that it is a rule 
of the Court, not to act ou the evidence of the com¬ 
plainant without some corroboration, and where 
thero is no corroboration to direct them that their 
proper course is to return a verdict of not guilty. 

[P 122 C 2; P 123 C 1] 

S. D. Vimadalal— for Accused 1. 
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S.G. Vclinlccr and M.M, Dcsai instructed byN.K, 
Pctigaraf Public Prosecutor)— for the Crown. 

BEAUMONT C. J. — This case arises on a 
certificate given by the Advocate-General under 
cl. 26 of the Letters Patent. There were two accused. 
Accused 1 was charged with rape, and accused 2 
was charged with abetment of rape and also with 
cheating. The general ground-work of the prosecu¬ 
tion story is not in dispute. The complainant Baloo- 
h&i is a girl of about fifteen years of age, married, 
and accustomed to sexual intercourse with her bus- 0 
band for three months before the offence. On 31st 
July 1940 she was selling ghee near the sea.shore 
at Mahalaxmi. Accused 1, who was a police con¬ 
stable, was on fixed point duty at the junction of 
Pcddcr Road and Warden Road; and according to 
him, bis sister with whom ho lived in Kamatipora 
was returning to Bombay the next day from her 
nativo place, and lie wanted to buy some ghee, so 
he asked Baloobai the price of her/ghee, and it was 
arranged that she should sell him some ghee at the 
rate of twelve annas, and he asked her to take the 
ghee round to his room. She said that she did not 
know the way to his room, and he then told ac¬ 
cused 2, who was an umbrella repairer who worked 
close to the place where accused 1 was stationed, to 
take tho complainant round to tho room in Kamati- 
pura. That was done. Baloobai entered tho room at 
Kamatipura, and, according to her, accused 1 arriv- h 
ed there subsequently, told the other people in the 
room to leave, and then fastened tho doors and 
ravished her. Ho then asked accused 2 to tako her 
to Mahalaxmi railway station. On the way there 
accused 2, by a device, deprived her of her orna¬ 
ments and her pot of ghee and soales, and made off 
with them. Baloobai started to weep and after 
sometime a police constable came along and asked 
her what was the matter. She said sho had been 
robbed. So he took her round to the Agripada police- 
station, where a report was made to Sub-Inspeotor 
Reuben who was in oharge. Sub Inspector Reuben 
sent two constables-ono of them being 3730—with 
her to enquire into the alleged offcnco. Whilst they 
wore going towards Mahalaxmi, the complainant sat 
down two or threo times, and when askod why sho 
was sitting down she complained that a police jama. 
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dar had raped her. Police Constable 3730thereupon 
a rang up Sub.Inspector Reuben and asked for direc¬ 
tions, and Sub-Inspector Reuben told him to ascer¬ 
tain who the alleged jumadar was. The complainant 
pointed out the place where the jamadar had been 
on duty, and from that it was tasy to ascertain 
that the jamadar in question was accused 1. The 
complainant was then taken tack to the police 
station, and then for the first time, her complaint 
of rape was recorded That is Ex. 6. Later that 
night accused 1 was arrested. Accused 2 wqs also 
found, having imprudently returned to his former 
beat with the stolen ornaments upon him. In due 
course both the accused were prosecuted. The jury 
brought in a verdict against accused 1 of guilty of 
rape by a majority of eight to one. They acquitted 
accuf-ed 2 of abetment of rape, but returned a una¬ 
nimous verdict of guilty against him of cheating. The 
learned Judge sentenced accused 1 to transportation 
l for life and 30 stripes, and he sentenced accused 2 
to five years* rigorous imprisonment. On the day 
after that sentence had been passed the learned 
Judge had the case placed in the list again, because 
he had discovered that it was illegal to pass a sen¬ 
tence of whipping in conjunction with one of trans¬ 
portation for life, and therefore he set aside the 
sentence of whipping. 

I may say at once that to our minds thesentence 
of transportation is indefensible foran offeDceof this 
nature. The ordinary sentence for rape varies from 
three years to five years. In a very bad case seven 
years is sometimes given. But I have never myself 
known a sentence of transportation for life, — and 
Mr. Velinkor says that in his fifty years experience 
at the criminal bar he has never heard of such a 
sentence—in a rape case. The learned Judge took 
the view that the case was a particularly grave one 
c because the accused was a police constable. No 
doubt the complainant may have been induced to 
go to the accused's room more readily because she 
knew he was a police constable, but he was not on 
duty at the time when the ofJence is alleged to have 
been committed. It is not a case of a police consta¬ 
ble taking advantage of his official position to rape 
a woman placed in his charge. It is certainly not a 
case so grave as that reported in 35 Bom. L. R. 
474,1 where the complainant had been allowed to 
spend the night in Sub-lnspector’s office, because 
she had no home to go to. and two police constables 
took the opportunity to rape her. In that case the 
sentence passed was four years. Had we considered 
the conviction justified, we should certainly have 
very materially reduced the sentence. 

The Advocate-General has based his certificate 
not only on the excessive sentence; he suggests that 
^ there nppears misjoinder of charges, illegal exclu¬ 
sion of evidence, and non-direction in relation to 
the question of corroboration. So far as joinder of 
charges is concerned, I should entirely agree that 
if a woman is taken to a room and raped, and then 
on the way back from the room to her home she is 
cheated out of her ornaments, the twoebargescould 
not be tried together merely because they took place 
within a short time of each other. But S. 239 (d), 
Criminal P. C., provides that persons accused of 
different offences committed in the course of the 
came transaction may be charged and tried together. 
Now here it seems to us quite impossible to sepa¬ 
rate the two offences of rape and cheating. They 
are inextricably mixed up together. It was accused 2 

1. (*33) 20 A. I. R- 1933 Bom. 26G : 1*14 I. C.985 : 

34 Cr.L.J. 870: 57 Bom. 400: 35 Bom. L.R. 4/4, 
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who took the girl to accused l*s room, where it is 
alleged that the rape took place. Accused 2 escorted 
her away from the room at the request of accused 1 
and cheated her of her ornaments. It was whilst 
the offence of cheating was being investigated that 
the complainant first alleged the offence of rape, 
and therefore the two offences were investigated 
together. If the two offences had been tried sepa¬ 
rately, it would have been necessary in each offence 
to lead evidence relating to the other offence, which 
would have been from some joints of view* undesir¬ 
able, but umnoidable, and it seems to us that the 
learned Judge was right in allowing the twoebarges 
to be tried together. 

The allegation that evidence was improperly ex¬ 
cluded rests on this, that counsel for the accused is 
said to have been refused a copy of the first infor¬ 
mation whilst the complainant was giving her evi¬ 
dence, and after the first information was put in 
by a police officer, the learned Judge refused to i 
allow the complainant to be recalled and cross- 
examined upon it. It is difficult to ascertain from 
the record whether anything like a formal request 
was made to the learned Judge to direct a copy of 
the first information to be supplied to counsel for 
the accused, but in our opinion, there can be no 
doubt that in fairness counsel for the accused ought 
to have been supplied with a copy of the first in 
formation when the complainant was giving her 
evidence. The first information would have sup¬ 
plied strong material for cross-examination on seve¬ 
ral points. As an illustration, I may point out that 
in the witness-box the complainant says that 
accused 2 took her to the room of accused 1, and 
she says, "I went and sat in the room. After a 
short time accused 1 came.** Now, if she had been 
pressed in cross-examination for details she would 
probably have explained how she got into the room, 
in which there was a servant, how she persuaded 
the servant to allow her to go into the room, and 
where she sat, and so forth ; and having, as she 
probably would lave done, committed herself in 
that way, it would then have been very relevant to 
point out that in her first information she says that 
"accused 2 then seated me outside the house on the 
road, and awaited the arrival of the constable. I 
remained there for nearly two hours, after which 
the constable arrived there in plain clothes.” Con¬ 
tradictions of that sort may very seriously discredit 
a witness, and counsel for the accused ought to 
have been given the material to cross-examine her. 

However the more serious ground on which the 
conviction is challenged is upon the question of 
corrobomtion. It is a very well settled rule of prac-| 
tice in this country, following the English rule, 
that in rape cases the evidence of the complainant 
must be corroborated. It has been pointed out many 
times that a charge of rape is a very easy charge to 
make and a very difficult one to refute, and in 
common fairness to accused persons, the Courts 
insist on corrobomtion of tbc complainant s story. 
The nature of the corroboration must necessarily 
depend on tbe facts of each particular case. Some- 
times rape is clearly proved or admitted, and the 
only question is whether tho accused committed 
tbe offence. At other times, as in this case, tbe| 
association of tbe accused and tbe complainant is 
admitted, and tbe question is whether rape wm 
committed. Where rape is denied, the> sor^of cor- 
roboration one looks for is medical evidence show 
inn injury to the private parts of the complainant^ 
injury to other parts of her body, which may hatd 
been occasioned in a struggle, seminal stains on [ beri 
clothes or the clothes of the accused, or on the placesj 
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iwhere the offence is alleged to have been commit- 
a ted ; and in all cases improtance is attached to the 
subsequent conduct of the complainant. Whether 
she makes a charge promptly or not is always re¬ 
levant. Now, in this case there is no corroboration 
of the actual offence ol rape. No doubt a great deal 
of the complainant’s story as to what happened be¬ 
fore she readied the accused’s room and as to 
what happened afterwards is corroborated, but 
whether, when she was in the accused’s room, 
ehc merely negotiated tlie sale of ghee, ns the 
accused says, or whether he raped her, as she says, 
depends entirely on her evidence. She was examined 
by the Police Surgeon the next day, and again two 
days later, and no signs of rape were discovered. 
No injuries were discovered ou her private parts, 
or any part of her person. Her skirt and bed spread 
on the cot in the accused’s room were sent to the 
Chemical Analyser, and no seminal stains were 
l found upon them. Therefore, wc really have no cor¬ 
roboration, apart from her own subsequent con¬ 
duct ; and subsequent conduct, by itself, although 
important, is not enough, because, as has been said, 
a witnesscannot corroborate himself. Moreover, her 
subsequent conduct was not altogether convincing. 
She did not, on leaving tho accused's room, make 
any complaint. She admitted herself, in cross-exa. 
ruination, that if she had not been subsequently 
robbed she would not have made a complaint ; she 
would have gone home to her husband. 

It was only her indignation aroused by the rob¬ 
bery which induced her to make this chargo 
Against accused l. When sho met tho policeman in 
the first instance she did not make any charge of 
rape, and when sho was taken to the police-station 
she made no charge of rape. It was only after that, 
when she was sent out with tho police constables, 
c that she purported to find a difficulty in walking, 
and then came out with the story of rape. That 
seems to me not a very convincing story. She had 
already walked from Kainatipura to Mahalaimiand 
then to tho police station, and then back to Maha- 
laxmi, with apparently no inconvenience. Tho next 
morning, about twelve hours after this, she was 
examined by tho doctor, and no signs of injury or 
inflammation in her genitals were discoverable, and 
1 find that evidence rather difficult to reconcile 
with her sudden inability to walk during the previ¬ 
ous night. It is possible that she started to sit 
down on the road beeauso she wanted the police 
constable to raise a question ns to what was tho 
matter with her in order to justify her in making 
a charge ngamsfc accused 1 , nod it U conceivable 
that her indignation against him had been aroused 
by tho loss of her ornaments, for which sho thought 
d he was primarily responsible in having sent her out 
with accused 2. 

I do not feel altogether assured that this is a true 
case against accused 1 , but whether it bo true or 

“V" aed ,*«»* tbe learned Judgo did not 
sufficient 1 ? direct the jury on tbo h-iuo of corroborn- 
tion. In our opinion, in a caso such as this tho 

thf 8 (Lurt b °" D<1 ° t0 ' th ° jury lhat il is « rule of 
the Court m oases of rape, not to act on the evi- 

" C „°' lh ' complainant without eomo corrobora¬ 
tion, and where there is no corroboration, as in this 
case, to direct them that their proper couree is to 

™‘ urn *.| VOr ; ,,ct of , ?°‘ We have not got a 

“ J M ° tho , , carne, l Judge's charge, but on the notes 
counsel mnde and from tho statement the learn¬ 
ed Judge has mado to us, thero is no doubt that ho 

r,l n °t 8 °u nearl ? 113 far M that ‘ Ro stored to tho 
w , b, . oh corroboration, and pointed out 

accurately enough that it is not a statutory rule and 


that the verdict of a jury based od the uncorrobo¬ 
rated testimony of the complainant would not be t 
bad in law. But he certainly did not tell the jury 
that it was their duty not to act on the uncorrobo¬ 
rated testimony of the complainant in view of tho 
experience of the Courts that such evidence is not 
sufficiently reliable. That is the rule both in this 
country and in England. I do not know that I am 
prepared to go as far as the Calcutta High Court 
went in 3$ C W.N. 52- in saying that the corrobo¬ 
ration of tbe complainant’s evidence in a rape caso 
must be dealt with on the same footing as the cor¬ 
roboration of nn accomplice's evidence. Subsequent 
conduct of the complainant in a rape case is a typo 
of corroboration which has no application in the 
case of an accomplice. It is of course, obvious as 
pointed out by the Calcutta High Court in 4-4 
C.W.N. 830, 8 that a prosecutrix in rape cases is not 
an accomplice. If she was, the offence would not bo 
rape unless she was under fourteen years of age. j 
But in our view the Calcutta High Court has not 
thrown any doubt on tho general rule that the evi¬ 
dence of the prosecutrix in a rape case must bo 
corroborated. 

On that ground alone we think the conviction of 
accused 1 must be set aside. Whether the refusal 
to direct the supply of a copy of the first informa¬ 
tion to counsel for the accused would have been 
sufficient to justify us in setting aside the convic¬ 
tion. it is not necessary to consider, but such copy 
ought to have been supplied or the complainant re¬ 
called. In the case of accused 2, there is really no 
defenco whatever. He was found in possession of 
tho stolen articles, and there is no good for inter¬ 
fering with his conviction and sentence. But wo 
must set aside tho conviction of accused 1 and 
direct that he bo acquitted and discharged. 

K.S./R.K. Order accordingly . 

2. (’331 20 A.I.R. 1933 Cal. 833 : 147 I.C. 999 : 6*2 
Cal. 534:35 Cr.L.J. 508 : 38 C.W.N. 62, Surendra 
Nath Das v. Emperor. 

3. (’40) 27 A.I.R. 1940 Cal. 461 : 191 I.C. 48 : 

I L.R. (1940) 2 Cal. 180 : 44 C.W.N. 830, 
Harendra Prosod v. Emporor. 

Penal Code — 

(a) (’36) Rataulal, Page 903, Nolo "Punish, 
ment." 

(’36) Gour, Tago 1237 N. 4305. 

Cr. P. C. — 

(b) (’41) Chitaley, S/239, N. 6, Pts. 5-6. 

1*41) Mitra, Pages 857-858, N. 778. 

(c) (’41) Chitaley, S. 154, N. 13. 

('41) Mitra, Pago 467, N. 483 A, 

(d> J*41) Chitaley, S. 297, N. 9, sub-heading (H). , 

( 41) Mitra, Pages 1033 to 1036, N. 915 (29) * 

Penal Code — ' 7 

(’3G) Ratanlal Page 902, Pt. 11. 

(*36) Gour, Page 123G, Pt. 4. 
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Divatia J. 

Sadashiv Ramchandra Nadgouda and 
others — Defendants — Appellants 

v. 


amrurao ijovtna Sabnts and another 
— Plaintiffs — Respoyidents. 

Appea! No 60 of 1938, Decided on 29th August 
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Inam — Jat inam sheri land — Sale o i right, 
title and interest of inamdar — Even inamdar's 
right to recover assessment from tenants passes 
to purchaser. 

When the whole right, title and interest of an 
inamdar in the jat inam sheri land is brought to 
sale, it includes not only his right as occupant in 
the land hut also his right as inamdar to recover 
assessment from the tenants. The distinction be¬ 
tween his rights as inamdar and as occupant with 
respect to the same land is only a notional distinc¬ 
tion and is not a distinction in fact. (P 125 C 1] 

A. G. Desax — for Appellants. 

E, A. -Jahagirdar — for Respondents. 

JUDGMENT.—This appeal is preferred by the 
defendant in a suit by the plaintiffs for a declara¬ 
tion that they were entitled to recover assessment 
of the suit lands from the defendant. The facts 
b leading to this case are shortly as follows: The 
suit lands are jat inam sheri lands and one Nara- 
yan Vishram was their owner. He mortgaged them 
on 16th June 1875 to one Govind by which all the 
rights which he had in the mortgaged lands were 
given in security. The mortgagor was to pay the 
judi to the Government in the first instance, and if 
it was not paid, the mortgagee had to do so. There¬ 
after, there were three other mortgages of the same 
property in 1888, 1889 and 1893 to the same mort¬ 
gagee and after his death, his widow, in October 
1914 obtained a decree on all the mortgages and 
applied to execute it. In May 1915 a proclama¬ 
tion of sale of the mortgaged property was issu¬ 
ed, and it was stated therein that the right, title 
and interest of the defendant, i.e., the inamdar, in 
the property was to be sold. In the next month the 
mortgagee purchased the property with the permis- 
c sion of the Court, and in 1923 she got possession in 
execution. Thereafter the mortgagor inamdar sought 
ft to recover assessment of the lands in possession of 
the mortgagee on the ground that his right as 
inamdar to recover assessment of the inam lands 
had not been sold to the mortgagee, but what was 
sold was only his right as occupant. A distinction 
was sought to be made between the two capacities 
of the inamdar, i. e., inasmuch as the inamdar was 
himself in possession of the land and was getting it 
cultivated by his tenants, he was the occupant of 
the land, and inasmuch as he was an inamdar, he 
had a right to recover the assessment of the lands 
in the village including this particular land. That 
contention was negatived by the Collector who held 
that in the mortgage deed as well as in the decree 
and the proclamation of sale what was mortgaged 
as well as ordered to be sold was the whole of his 
J interest as inamdar and not merely as occupant. 
The Collector was of the opinion that there was 
nothing in the wording of the decree or the procla¬ 
mation of sale to suggest that the right, title and 
interest put to sale was restricted to the inamdar s 
occupancy interest in the land or that it exc.uchd 
his interest in the royal share of the revenue. The 
inamdar's application was therefore rejected. It was 
on account of this order that this suit was brought 
by the inamdar and his son for a declaration that 
they have a right to recover the assessment from 
the defendant on the ground that the right to levy 
the assessment had not been sold in the auction. 

The trial Court held that the whole of the right, 
title and interest of the inamdar had been brought 
to sale together with all the rights and powers re¬ 
garding the management of the income which the 
inamdar would legally exercise for his benefit a> 
stated in the proclamation of sale, and tha. descrip¬ 


tion carried with it the full inam rights which were 
put to sale and purchased by the mortgagee. On c 
behalf of the plaintiffs, reliance was sought to be 
placed upon two unreported decisions of this Court 
in which it was observed that the law does not re¬ 
cognise two distinct kinds of liability with regard 
to sheri inam land, namely, the liability to pay to 
Government and the liability to pay to theinamdar; 
that the liability was one and indivisible, and 
therefore, if the whole or a part of the assessment, 
i. e., judi, was paid to the Government, that liabi¬ 
lity could not be sold. Those two decisions were dis¬ 
tinguished by the learned trial Judge on the ground 
that there the inamdars themselves werepayingtke 
whole assessment to the Government as the inam 
had been resumed by the Government and at the 
date when the auction-sale took place, they were 
not full-fledged inamdars and were paying not 
merely the judi but the full assessment on the land. 

On appeal by the plaintiffs, however, the learned / 
District Judge has reversed that decision, and has 
held, relying mainly upon those two decisions, that 
the right, title and interest of the inamdar in his 
capacity as inamdar to levy assessment on the land 
had not been sold and what has passed was only 
his right as an occupant of the land. The learned 
District Judge refers to the argument of the defen¬ 
dant-mortgagee, namely, that when the Govern¬ 
ment alienates part of the revenues in an inam 
village to the inamdar, the inamdar gets a right to 
recover proportionate assessment from all the land 
in the village including sheri inam land, which 
again can be said to be an interest of the inamdar 
in the land, and that this interest can be sold. The 
learned Judge concedes that there is something to 
be said for that view, but he rejects that argument 
because he felt bound by the two decisions of this 
Court. 0 

It is, therefore, necessary to see what exactly has 
been decided in those two cases. The second of the 
two decisions simply purports to follow the first one 
as it was in respect of the same kind of land in the 
same village. The facts in the first case were that 
in 1859 theGovernment had resumed the inam and 
in 1864 the right, title and interest of the inamdar 
and his sons were put up by the Court for salo and 
purchased by one Ratnappa. In 1882, the inam was 
restored to the inamdar. In 1895 and 1902 the 
purchaser sold the land in two parts to the defen¬ 
dants. The question was whether the defendants 
had acquired all the inamdar's rights. In 1864 
when the sale took place full assessment was being 
paid by the inamdar to the Government. So that 
(IS inamdar he was not paying it to himself, and no 
such separate right of paying to himself existed and 
could be sold. The decision of Madgavkar J. who 
decided the appeal, is based upon the finding that 
at the time when the sale took place, the inamdar 
himself was paying assessment to the Government 
on account of the resumption of the inam, and 
therefore, what could be sold would be only his right, 
title and interest as the occupant of the land and 
not as inamdar, because his capacity as 
was not in existence when the sale took place. H - 
ever, the learned Judge makes certain general 
observations which, in my opinion, were 
sary for the purpose of the decision in that ca.e. 

His observations are as follows : 

“Ordinarily land in this Presidency is the subjeot 
of a right to occupy on the part of oc cupa ? 
tenant with a liability to pay assessment. In the 
case of inam lands this assessment is pud not to 
Gorernmcn’ but to the inamdar, who in hi= turn 
p. ""”r°'ou ol it usually 1/Sth as judi toGoycr.. 
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ment. In the case of sheri inn in land, tbc liability 
rt to pay assessment 3ti)l remains, but tbc inamdar in 
his capacity as occupancy tenant levies it on him¬ 
self and retains 7/8th as inamdar:** 

He then stated that the law did not recognise two 
kinds of liability, namely, liability to pay to Gov¬ 
ernment and liability to pay to the inamdar. Tbc 
learned District Judge in tbc present case seems to 
have been pressed by those observations to bold that 
although the inamdar continued to be the inamdar 
at the date when the auction-sale took place, still 
as lie was paying judi, viz., one-eighth of the 
assessment to the Government and the remaining 
seven-eighths he was keeping in his capacity as 
inamdar, and as these two kinds oi liability were 
indivisible, the liability to pay the assessment to 
himself cannot be sold in execution proceedings at 
all. In my opinion, this view of the learned Judge 
does not necessarily follow from the observations 
b of Madgavkar J. But even if it does, those general 
observations were obiter as they were not necessary 
for the purpose of the decision. In fact Madgav- 
kar .1. himself says that in the case before him on 
account of resumption of the iuarn the inamdar was 
paying assessment to the Government, aud that 
beiog so, there is no doubt that what could be sold 
in execution would be only his right as occupancy 
tenant, and not his right as inamdar. In the pre¬ 
sent case at the time of tho sale proclamation and 
the auction the inamdar still continued to tie the 
inamdar of the land and only paid judi to tho 
Government. It cannot be said that the right which 
he had as inamdar in tho land was inalienable and 
could not be sold in execution of a decree. I have 
not been able to find any authority for the proposi- 
* tion that such a right would be inalienable, nor 
has Mr. Jahagirdar for the respondent been able to 
C cite any. In my opinion, when tkewhole right, titlo 
and interest of an inamdar in tho land is brought 
to sale, it includes not only his right as occupant 
in the land but also his right as inamdar to recover 
assessment from tho tenants. The distinction be¬ 
tween his rights as inamdar and as occupant with 
respect to the same land is only a notional distinc¬ 
tion and ia not a distinction in fact. Besides, the 
circumstance that tho judi amounts to one-eighth 
,of the assessment cannot, in my opinion, mean that 
the inamdar pays a part of tho assessment to tho 
Government and the rest of it to himself and that 
tho liability for those two payments cannot besepa- 
rated. I know of no authority which says that the 
entire interest of tho inamdar in the inami land 
cannot bo sold in execution. The trial Court and 
the Collector in the first instance were right in 
holding that the full right of the inamdar which 
rZ was mortgaged as well as brought to sale in tho 
auction included not only the inamdar*s right as 
occupant but also his right ns inamdar in tho land. 

n °£ l i ni0n \ therefore . the appeal should bo 
allowed. The order of the lower appellate Court is 
reversed and the decree of tbc trial Court is restored 
with costs throughout, 

R,K> _ Appeal allowed. 
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Beaumont C. J. and N. J. Wadia J. 
Amritlal Mohanlal Jhaveri 
v. 

The Special Land Acquisition Officer, 
Ahmedabad. 

Application in Cross-objections Stamp No. 553 of 
1941, in F. A. No. 251 of 1940, Decided on 19th 
November 1941, praying for refund of court-fee. 


Bombay High Court Rules (Appellate Side), 

R. 143—Cross-objections beyond time — Court c 
not excusing delay—-Court-fee can be refunded. 

The cross-objections were out of time and the 
Registrar refused to register them under Rule 9. 
Thereupon the applicant made an application totlic* 
Court under R. 71 to excuse the delay and that ap¬ 
plication was rejected !>y the Court. The applicant 
therefore applied under R. 143 for the refund of 
the court-fee: 

Held that the registration was refused by the 
Registrar because the cross-object ions were out of 
time. The Court subsequently declined to excuse the 
delay and the effect of that was merely to uphold 
the refusal of the Registrar to register the cross- 
objections. The case therefore fell within the plain 
terms of R. 143 and a refund should be directed. 

CP 12-3 C 2] 

R. .1. Jahagirdar , Government Pleader — f 

for Applicant (Respondent), 

BEAUMONT C. J.~ This is an application to 
refund a sum of Rs. 1025 paid by the applicant as 
court.fee on certain cross-objections which were 
filed in January 1941 in First Appeal No. 251 of 
1940. The cross-objections were out of time and ac¬ 
cordingly the Registrar refused to register them 
under R. 9 of tho Appellate Side Rules. Thereupon 
the applicant made an application to tho Court 
under R.71 to excuse the delay and that application 
was rejected by the Court. The applicant therefore 
applied under R. 143 for the refund of the court-fee. 
That rule provides that whenever registration of 
any appeal, memorandum of cross-objections or ap¬ 
plication is for any reason refused by tho Registrar, 
a refund certificate shall on application be granted 
to the party or his advocate entitling him to receive 
back the value of tho court-fee stamps cancelled in 0 
the office in respect of such appeal, memorandum 
of cross-objections or application and the copies 
therewith filed. The application originally camo 
before Divatia J., who thought that R. 143 did not 
apply because the registration had not been refused 
by the Registrar, but that it was the Court which 
had refused to excuse the delay, and thereby made 
the registration of tho cross-objections impossible. 
However on the application of the learned advocate, 
who appeared for tho applicant, tho learned Judgo 
referred tbc matter to a Bench. I think tho view 
taken by the learned Judge cannot be supported. 
The registration was refused by tho Registrar, and 
properly refused, because the cross-objections were 
out of timo. The Court subsequently declined to 
excuse tho delay aud tho effect of that was merely! 
to uphold the refusal of tho Registrar to register the* 
cross-objections. In my opinion the case falls within 1 h 
the plain terras of R. 143, and we must therefore' 
direct a refund. 

N. J. WADIA J. _ I agree. 

Refund directed . 
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Blackwell J. 

Gajanan Laxman Lima ye 
v. 

Bhalchandra Keshav Limayc. 

Suit No. 1720 of 1939, Decided on 18-8-1941. 
(a) Civil P. C. (1908), S. 92 - Suit by trustee 
aga nst co-trustee alleging breach oi trust— 
Relief contemplated by S. 92 asked Consent 
of Advocate-General absent—Suit is not main¬ 
tainable. 



126 Bombay Gajanan Laxman v. Bhalchandra Keshav ( Blac)cwell J .) A. I. R. 


For a suit by a trustee alleging breaches of the 
trust and asking for some of the reliefs contem¬ 
plated by section 92, the consent of the Advocate- 
General is necessary, and in the absence of such 
consent the suit is not maintainable. (P 128 C 2] 

One B settled all his properties moveable and 
immovable upon trust by a deed of settlement. 
Under the deed B was to be the sole trustee during 
his lifetime and after his death the plaintiff and the 
defendants who were the nephews of B were to be 
the trustees of the deed. In the deed, there were 
provisions for purposes of a charitable or religious 
nature. The settlement also made provision for the 
payment of various sums of money to different 
members of the settlor’s family, and the plaintiff 
and the defendants as trustees were to be absolutely 
entitled as tenants-ia-common to the remainder of 
the settlor's property left undisposed of. After B's 
. death, the trustees for some time managed the pro- 
1 perty according to the provisions of the settlement 
deed. The plaintiff then brought a 6uit against the 
defendants alleging that he had entrusted the 
management of the property to defendant l as he 
was unwell and getting old, and praying, inter alia, 
that the trust might be administered by and under 
the directions of the Court that accounts might be 
taken, that defendant 1 might be ordered to pay to 
the plaintiff, or the trust estate, the amount of rents 
and profits of the property appropriated by him 
and payable by him on the taking of such accounts 
and that the property might be sold and the plain¬ 
tiff might be paid a claim in respect of a debt 
which was due to him from the trust estate : 

Held that the plaintiff having alleged a breach 
of trust created for public purposes of a charitable 
or religious uature the case clearly fell within the 
c express words of S. 92 and having asked for some 
of the reliefs contemplated in sub-heads (a) to (h) 
he was not entitled to bring that suit without the 
consent of the Advocate-General, or without joining 
along with himself some other persons having an 
interest in the trust: ( 31) 18 A.I.R. 1931 Bom. 33, 
Ref.: (’1C) 3 A.l R. 1916 Bom. 281; (’22) 9 A. I. R. 
1922 Mad. 17 (F.B.) and (’39) 26 A.I.R. 1939 Rang. 
254, Distxng. (P 128 c 2 1 

(b) Civil P. C. (1908), Ss. 35 and 92-Suit by 
trustee not complying with S. 92 — He is not 
entitled to costs out of trust estate. 

If a trustee brings a suit which he is not entitled 
to bring according to S. 92 without complying with 
its term 3 . ho must bear the ordinary consequences 
for the failure of such a suit, and the fact that he 
is a trustee bringing a suit against co-trustees can¬ 
not be allowed to outweigh the ordinary rule that 
" a man who brings a suit in a form not permitted to 
him, which suit must therefore necessarily fail, 
must bear tho consequences. He cannot claim costs 
out of trust estate. [P * 2 * ^ 2 J 

C. K. Daphtarii and M. M. Desai —for Plaintiff. 

K. T. Desai and K. A. Somjcc— for Defendants. 

JUDGM ENT—This is a suit brought by a trustee 
under a deed of settlement which admittedly is a 
trust created, among other things, for public pur¬ 
poses of a charitable or religious nature. The plain¬ 
tiff asks, nrnong other things, that the deed may be 
con>trtied and the trust administered by and under 
the directions of the Court, that accounts may be 
taken, that defendant 1 may be ordered to piy 
to the plaintiff, or tho trust estate, the amount 
found duo and payable by him on the taking of such 
accounts and that the property may be sold and 


that the plaintiff may be paid a claim in respect of 
a debt which he alleges is due to him from the * 
trust estate. A large number of issues were raised. 
The first raises the point whether the consent of - 
the Advocate-General under S. 92,Civil P. C., 1908, 
was necessary for the institution of the suit, and if 
so, whether in the absence of such consent the suit 
is maintainable. With the consent of the parties, I 
decided to try that as a preliminary issue. The 
facts necessary for the determination of this issue 
are to be found in the plaint and in the deed of 
settlement and may be shortly stated. 

One Bapu N a ray a a Limaye settled all his proper¬ 
ties moveable and immovable upon trust by a deed 
of settlement dated 14th April 1921, which was put 
in as Ex. (A). Under the deed Bapu was to bo the 
sole trustee during his lifetime aud after his death 
the plaintiff and the defendants were to be the 
trustees of the deed. Bapu was a partner in the firm 
of Messrs. Vishnu Ballal & Co. The plaintiff was f 
also a partner in that firm. Bapu had borrowed 
various sums of money amounting in all at the 
date of the deed of settlement to Rs. 85,000. Some 
of these amounts he had expended upon the build- 
iug of a temple, referred to in the deed of settle¬ 
ment, which had been founded by one Balkrishna 
Keshavset Gopalkar, and others of these amounts 
he had expended upon carrying out repairs and 
additions to an immovable property at Cbikhal wadi, 
also referred to in the deed of settlement. By the 
deed of settlement, he made various provisions in 
respect of the temple. For instance, he directed the 
trustees to continue the present worshipper during 
his good behaviour and to pay out of the income 
Rs. 180 at the monthly rate of Rs. 15 for the ex¬ 
penses of the daily worship. He also directed other 
sums to be paid from time to time in connexion 
with the worship of the temple. He directed the g 
trustees to expend Rs. 50 per year for the expenses 
of the trustees visiting the temple to see that the 
worship was properly carried out. He furtherdirect- 
ed that Rs. 125 per year should be paid to Bal¬ 
krishna the founder of tho temple and after his 
death to his wife. Then he provided that after the 
death of both the trustees might fill in the office of 
superintendent or keep it vacant as they pleased 
and directed that if they kept it vacant they might 
apply Rs. 125 per year for the purposes of the 
temple. These, in substance, were tho provisions 
for purposes of ft charitable or religious nature. 
Next the settlement made provision for tho payment 
of various sums of money to different members of 
the settlor's family. Power was reserved to the 
settlor to revoke during his life-time all gifts by 
will or codicil except the gifts for the temple and 
for the salaries of the worshipper and tho superin- h 


endent. 

Under para. 14 of the settlement tho trustees 
? ere to pay off the debt due by tho settlor to the 
irm of Vishnu Ballal & Co. from the balance of tho 
ncome of the properties. It was further provided 
hat in case tho firm refused to wait and called for 
heir debt the plaintiff was. at the settlor’s request 
luring his life-time or after his death when the 
lebt was called for, and should be entitled, even if 
lot called for, to pay off tho same from his own 
noneys, which were payable to him by the said 
irm,'it being stated that he had agreed with the 
settlor so to do. In case the plaintiff did jiay oil the 
imount due he was entitled to be reimbursed with 
merest at six per cent, per annum from the income 
A the settlor's property as if he was in the sam 
position as tho firm itself ns regards the debt. By 
para. 16 of the deed tho plaintiff and the defendants 
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as trustees were to bo absolutely entitled as tcnants- 
5 in-common to the remainder of tbe settlor’s pro¬ 
perty left undisposed of, defendant 2 to the extent 
of Rs. 10,000. defendant 1 to the extent of Rupees 
30,000, and the plaintiff to the extent of the re¬ 
mainder. Hut it was provided that they were not 
to be entitled to receive the income or divide the 
properties until thev had liquidated the debt to the 
firm or to the plaintiff as the case might be and 
had paid off the dispositions previously mentioned 
in the settlement. After poyiog the debt and after 
the dispositions were satisfied by payments to or 
extinction of life interests by deaths of the bene¬ 
ficiaries and after setting aside sufficient to yield 
the income for the gifts of the temple and the office¬ 
holders, it was provided that the trustees might 
keep the estate intact and enjoy the income thereof, 
or sell and divide thesarae. But liberty was reserved 
to the plaintiff to keep the whole estate for himself 
after liquidating the debt to the firm and paying 
defendants 1 and 2, who even after receipt of such 
payments were to remain a3 trustees, and after 
setting apart tho 6ums mentioned for satisfying the 
gifts to the temple and the other gifts mentioned. 

I will now refer briefly to the relevant portions 
of the plaint as the construction of tbe contents 
thereof will determine the question whether this 
case falls, or not, under S.92, Civil P. C. In para. 4 
it is admitted that some of the sums settled were 
to be utilised for purposes of charity. Then after a 
reference to the borrowings from the firm and to 
the provisions of cl. 14 of tho deed, which 1 have 
referred to in some detail, it is alleged in para, 7 
that the total amount borrowed by the settlor from 
the firm by October 1921, came to Rs. 98.046-13-2, 
and that the plaintiff paid off that debt with 
moneys payable to him by the firm and became 
‘ c entitled to be reimbursed that sum with interest at 
six per cent, per annum from the income of the 
properties as if he were in tbe same position as tho 
firm itself. Paragraph 8 alleges that Bapu died on 
or about 26th April 1922. Then it is alleged in 
para. 10 that after Bapu’s death the trustees 
managed the propertiesand tbe net rent9 and profits 
realised were utilised in paying Rs. 150 to defen¬ 
dant 1 and Rs. 50 to defendant 2, and the balance 
was credited towards the indebtedness of the settlor 
to the plaintiff till 14th November 1936 when the 
plaintiff entrusted the management of the property 
to defendant 1 as he was keeping unwell and unable 
to look after his affairs and was getting old. Para¬ 
graph 11 alleges that thereafter defendant 1 has 
managed the said property exclusively, has not 
made any payment to the plaintiff in respect of tho 
amount due and payable by the settlor to him, that 
he has not kept proper accounts and has appro¬ 
priated all tho rents and realisations of tbe said 
property to himself. Thus, there is an allegation of 
a breach by these trustees of their duty to devote 
part of tho funds towards public purposes of a 
charitable or religious nature. This paragraph then 
alleges that defendant l has refused to show the 
accounts to tho plaintiff and has refused to allow 
the plaintiff to take part in tho management of tho 
said properties. 

Paragraph 12 refers to cl. 16 of the settlement 
the terms of which I have already referred to. In 
para. 13 it is alleged that defendants 1 and 2 have 
-taken certain sums out of tho income of tho pro¬ 
perty wrongly and that the trust estate is entitled 
to be reimbursed those sums out of the beneficial 
interest of the defendants in the sums of Rs. 30,000 
and Rg. 10,000 respectively and that the plaintiff 
or the trust estate is entitled to recover from tho 


defendants personally the amounts of the over¬ 
payments. Paragraph 14 alleges that the debt of the * 
settlor to tbe plaintiff amouQts to Rs. 1,31,641-13-8. 

In para. 15 the plaiutiff submits that be is entitled 
to recover that amount out of the income of tbe 
properties of tbe settlor in priority to all the gift3 
provided by the deed of settlement. This allegation 
amounts to a claim by the plaintiff to take priority 
even over the gifts for public purposes of a charit¬ 
able or religious nature. By the same paragraph 
the plaintiff claims that he is entitled to get the 
property sold and recover the debt due to him in 
full, and that on a proper construction of the deed 
if the sale proceeds are insufficient to pay him in 
full the debt due to tho plaintiff and the other gifts 
mentioned therein the gifts in favour of the defen¬ 
dants should abate proportionately. 

In para. 16 the plaintiff repeats his previous 
allegation that defendant 1 is in exclusive manage¬ 
ment of the properties and is utilising tho rents / 
and profits of the property for his personal use and 
is excluding the plaintiff and defendant 2 from the 
management. The plaintiff coinplains that his debt 
is not paid, and states that he desires that the trust 
created by the deed of settlement including the 
trust for tbe satisfaction of the plaintiff’s debt 
should be administered by and under the directions 
of this Honourable Court. The plaint ends with the 
various prayers to which I havealready drawn atten- 
tion, and a prayer that for the purposes previously 
mentioned enquiries be made, directions given and 
accounts taken, and other prayers which it is not 
necessary to refer to. Section 92 (I), Civil P. C., 
provides that in the case of any alleged breach of 
any express or constructive trust created for publio 
purposes of a charitable or religious nature, or 
whore the direction of tbe Court is deemed necessary 
for the administration of any such trust, the Advo- 9 
cate-General, or two or more persons having an 
interest in the trust and having obtained the consent 
in writing of tho Advocato-General, may institute a 
suit to obtain a decree of the kind mentioned in 
sub-cls. (a) to (h) of the section. For the present 
purposes, it is only necessary to refer to(d) direoting 
accounts and enquiries, (e) declaring what propor¬ 
tion of the trust property or of tho interest therein 
shall be allocated to any particular object of the 
trust, and (f) authorising the whole or any part of 
the trust property to bo let, sold, mortgaged or ex¬ 
changed. By sub-s. (2), it is laid down that save as 
provided by the Religious Endowments Act, 1863, 
no suit claiming any of the reliofs specified in sub- 
6. (1) shall be instituted in respeot of any suoh trust 
as is therein referred to except in conformity with 
the provisions of that sub-section. 

The case in 32 Bom.L R. 14351 laid down that k 
to bring S. 92, Civil P. C., into operation there 
must bo a suit alleging (a) a breach of some express 
or constructive trust created for publio purposes of 
a charitable or a religious nature, or (b) that some 
direction of the Court is necessary for the adminis¬ 
tration of any such trust. Tbe cose decided that if 
either of these conditions is fulfilled and a suit is 
filed asking for any of the specific reliofs mentioned 
id the sub-heads (a) to (h), then the case falls within 
sub-s. (1) of S. 92. There are on the other hand 
cases where a trustee has brought a suit for accounts 
against other trustees of a trust created for publio 
purposos of a charitable or religious nature, and 
has complainod that ho is not allowed to tako part 
m the administration of the trust, and has asked 


!• (*31) 18 A.I.R. 1931 Bom. 
Bom.L.R. 1435, Narsldas v. 


33 : 128 I.O. 891 : 32 
Ravishankar. 
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for an injunction against bis co-tiustees to restrain 
c them from preventing him from taking part in the 
administration of the trust, where the Courts have 
held that such allegations raise merely a private 
dispute between the trustees inter se and that such 
cases do not fall within the purview of S. 92 of the 
Code. A typical case of this kind is *10 Bom. 439.- 

Ivlr. Daphtary for the plaintiff did not profess 
that this was a simple case of a trustee asking for 
accounts against his co-trustees of a character such 
as I have mentioned. His submission was that this 
settlement was of a composite character. He con¬ 
ceded that the plaintiff was a beneficiary under the 
trust and that he was suing for the purpose of en¬ 
forcing his rights as a beneficiary. He submitted, 
however, that this settlement should be looked at 
from two points of view, as a settlement partly for 
a public purpose of a charitable or religious nature 
and partly for purely private purposes. He referred 
b to a number of authorities in which it has been 
pointed out that a suit brought with the leave of 
the Advocate-General under S. 92 is a representa¬ 
tive suit in which the plaintiffs claim on behalf of 
the public generally for relief in respect of breaches 
of trust created for public purposes of a charitable 
or religious nature. Mr. Daphtary submitted that 
in the present suit the plaintiff was really seeking 
to enforce as a beneficiary a private right conferred 
upon him under the deed of settlement, and that 
even though he was asking for other reliefs some of 
which fell within sub-heads (a) to (h) of S. 92 that 
was immaterial, and he contended that the plain¬ 
tiff was entitled to seek to enforce his private right 
without infringing the requirements of S. 92. In 
support of his argument, Mr. Daphtary referred to 
45 Mad. 113,* a Full Bench decision of the Madras 
High Court, and 1939 R.L.R. 140,* where Braund 
c J. held that although the disposition of the trust 
in that case was a compound one, being partly 
within and partly outside S. 92, Civil P. C., the 
breaches alleged were with regard to the primary or 
non-public trust and the plaintiff’s interest in the 
suit was confined only to such trust, and the case 
therefore did not fall within S. 92 of the Code. 

I do not agree with Mr. Daphtary that this case 
is one in which the plaintiff is merely seeking to 
enforce his private rights under the deed of settle¬ 
ment against his co-trustocs. It is alleged in 
paras. 11 and 10 that defendant 1 has appropriated 
all the rents and profits of the property to himself. 
This amounts to an allegation that defendant 1 has 
committed a breach of a trust admittedly created 
for public purposes of a charitable or religious 
nature. This allegation, in my opinion, takes this 
case outside the class of authorities of which 
d 45 Mad. 113* and 1939 B. L. It. 1*10» are typical 
instances. The plaintiff having alleged a breach of 
trust created for public purposes of a charitable or 
Ireligious nature the case, in my opinion, clearly fall* 
within the express words of S. 92. No doubt the 
plaintiff brought this suit really for the purpose of 
enforcing payment of the debt due by the settlor to 
the firm which the plaintiff himself paid. It may 
be that he could so have framed his suit against 
defendants 1 and 2 as not to bring himself within 


the ambit of S. 92. In my opinion, however, he has 
not done so. As a trustee he is not only interested G 
in seeing that there are no breaches of trust created 
for public purposes of a charitable or religious 
nature, but he is bound to take proper steps to pre¬ 
vent such breaches. Having regard to the wording 
of S. 92 as he has filed a suit alleging such breaches 
and has asked for some of the reliefs contemplated 
in sub-heads (a) to (h), viz., for accounts and in¬ 
quiries, that it may be decided what proportion of 
the trust property is to be devoted to various 
objects, and that the property may be sold for the 
purpose of giving effect to the terms of the settle¬ 
ment, in my opinion, he does bring himself within 
the provisions of S. 92, and is not entitled to bring 
that suit without the consent of the Advocate- 
General, or without joining along with himself 
some other person having an interest in the trust. 
Having regard to the express words of S. 92, it is 
in my opinion, idle to contend that this is merely a / 
suit by a beneficiary for the purpose of enforcing a 
private right of his own. It is a suit by a trustee 
alleging breaches of the trust and asking for some 
of the reliefs contemplated by S. 92. I therefore 
answer the first issue by saying that the consent 
of the Advocate-General is necessary, and that in 
the absence of such consent this suit is not main¬ 


tainable. 

As regards costs, Mr. Daphtary submitted that 
the plaintiff ought to have his costs out of the trust 
estate. I am unable to accede to this submission. 
The plaintiff must be deemed to know the provisions 
of S. 92. If a trustee brings a suit which he is not 
entitled to bring according to S. 92 without com¬ 
plying with its terms, in my opinion, he must bear 
the ordinary consequences for the failure of such a 
suit, and I ought not to allow the fact that he is a 
trustee bringing a suit against co-trustees to out¬ 
weigh the ordinary rule that a man who brings a 
suit in a form not permitted to him, which suit 
must therefore necessarily fail, must bear the con¬ 
sequences. Accordingly, I dismiss this suit with 
costs. On 22nd July 1940, Kania J. reserved the 
costs of a summons taken out by the plaintiff for 
adding the Official Assignee as a party defendant to 
the suit. Mr. K. T. Desai asks for the costs of this 
summons. Mr. M. M. Desai for the plaintiff con¬ 
cedes that as the whole suit has failed the defen¬ 
dants must be entitled to the costs of this summons. 
Accordingly, I direct that the defendants should 
have the costs of this summons, viz., Hs. 135. 


0 


B. K. 


Suit dismissed. 


C P. C._ 

(a) (’*40) Chitalej, S. 92. N. 25 Pt. 1. 

(•41) Mulla, Page 343 Pt. (w). 

(b) (’40) Chitaley. S. 35. N. 16 and S.92 N. 14. 
(’41) Mulla, Page 152 Note "out of what pro- 
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(a) Mabomedan law—Dower—Remission of, 
° can be by voluntary act only. 

A Mabomedan widow can no doubt remit her 
dower claim at the funeral of her husband by the 
recital of the religious formula, but such remission 
must be a voluntary act on the part of the widow 
that is to say she must be proved to realise what 
she was doing and the consequences thereof on her 
interest: ( 20) 7 A. I. It. 1020 Cal. 463, Foil . 

[P 120 C 2] 

(b) Mahomedan law—Debt—Widow—Dinner 
to community—Expenses of, when permissible. 

If a dinner to the community on the death of a 
Mahomedan is prescribed by custom reasonable ex¬ 
penses under that head by the widow are admissible. 

[P 129 C 2] 

(c) Mahomedan law—Dower—Widow’s right 
of retention—Possession by consent not neces- 

l sary. 

A Mahomedan widow is entitled to retain posses¬ 
sion of her husband’s property till payment of her 
dower. It is not necessary that the possession of 
the widow should be with the consent of her hus¬ 
band’s heirs: (’25) 12 A.I.R. 102-3 P.C. 63; 14 M.l.A. 
377 (P.C.); (’33) 20 A.I.R. 1933 All. 329 and (’20)7 
A.I.R. 1020 Mad. C66(F.R.), Bel. oh;(’ 21I 11 A.I.R. 
1924 Cal. 503, Dissent (*16) 3 A. I. R. 1916 P. C. 
46, Ezpl. [P 130 C I] 

D. C. Ilao — for Appellant lin 90) and for 
Respondent (in 211). 

P. r. Nijsurc and F. S. Bakhale fin 211 1 — 

for Appellant. 

P. V. Nijsurc (in 091 — for Respondent. 

BROOMFIELD J. — These are cross-appcals 
f from a preliminary decree made by the First Class 
Subordinate Judge at Ahmcdnagur in a suit for par- 
c tition and administration. The parties arc Maho- 
medans. The estate to bo divided, which consists of 
• houses, cash and some moveable property, belonged 
to Hafizulla Lalmiya who died intestate at Ahmed- 
nagar in 1034. The estate is in the possession of his 
widow Halimunnisa defendant 1. The plaintiff 
claims that he and his brother defendant 2 are the 
sons of Hafizulla’s father’s brother Dadamiya and 
are, therefore, entitled to three-fourths between 
them as residuaries, defendant 1 being entitled to 
the remaining one-fourth. It is not disputed that 
these would be the shares if plaintiff and defen¬ 
dant 2 are related to Hafizulla ns they contended. 
Defendant 1 however has denied that they are re¬ 
lated in that way or in any way to Hafizulla. Sho 
has also contended that in any case before plaintiff 
l and defendant 2 can recover their shares she is 
entitled to bo paid Rs. 5000 for her deferred dower 
d and a sum of Rs. 5000 in respect of various pay¬ 
ments alleged to have been made by her on behalf 
i of tho estate. Plaintiff disputed this expenditure, 
and as to the dower he alleged that it was only 
Rs. 500 and also that it was remitted by defen¬ 
dant 1 at her husband's funeral. 

The decree made by the trial Court declares the 
shares and states that defendant 1 is to have a 
charge for Its. 5000 duo to her for dower and for 
Rs. 475 for medical charges, funeral expenses, etc. 
Defendant 1 13 to be allowed to keep the furniture 
and utensils, the value of whioh is Rs. 500, and the 
order for costs is that defendant 1 is to bear her 
own and pay thoso of the plaintiff. Plaintiff, I may 
say, brought the suit as a pauper. A provision ha 3 
also been made for the appointment of a Commis¬ 
sioner for the partition and for realising certain 
cash certificates, and thoro is a further order ap¬ 
pended to the decree declaring plaintiff and defen¬ 


dant 2 each to be entitled to Rs. 10 a month os 
mesne profits. Against this decree both plaintiff and '■* 
defendant 1 have appealed. (His Lordship first 
dealt with tho plaintiff's appeal and holding that 
the dower of defendant 1 was Rs. 5000, and that 
there was no effectual remission of it by h«*r at the 
funeral of her husband, and proceeded.) It appears 
that legally the dower may be remitted in this way 
merely by the recital of a formula, but it must be 
the voluntary act of the widow. The Court must be 
satisfied that she realised what she was doing and 
the consequences of it. It has been so h-dd in a very 
similar case, 47 Cal. 537.1 In the course of the 
judgment the Court observed (p. 545) : 

“It is also conceded by the learned vakil for the 
respondent that free assent must be established. 
That is a question irrespective of Mahomedan law. 

We think she, (i. c., the widow in that case) was 
prompted by others and was not a tree agent at the 
time. She was not in a position to exercise free and j 
deliberate judgmeut and influence was exercised 
which she was not in a position to overcome .... 
Under the-e circumstances we are unable to uphold 
the alleged relinquishment as valid.” 

The learned trial Judge has followed this ruling, 
and in our opinion he was right in holding that 
there has been no effective release of her dower by 
defendant 1. The plaintiff’s appeal therefore fails. 
(While dealing with defendant l's appeal, his Lord- 
ship held that the relationship of plaintiff and 
defendant 2 to Hafizulla as alleged was proved, and 
proceeded.) Mr. Nijsure’s argument was mainly 
directed to showing that the trial Court has unduly 
cut down defendant l’s claims in respect of fuueral 
expenses and other expenditure. There is first an 
item of Rs. 1000claimed by defendant 1 as expenses 
connected with the funeral. The trial Judge has 
found on the evidence that Rs. 1000 were probably ^ 
spent. Rut ho was of opinion that in a suit of this 
kind only funeral expenses strictly so-called can be 
allowed, and he therefore disallowed the amounts 
claimed for a large dinner given to the community. 
Vouchers have been put in showing an expenditure 
of over Rs.-iOO for this purpose. The only authority 
on the point seems to bo a case not in the autho¬ 
rised reports which is referred to by Sir Dinshah 
Mulla in his Principles of Mahomedan Law in 
para. 20. It was held in that case that funeral and 
death-bed charges do not include money spent on 
ceremonies for securing tho peace of the soul of tho 
deceased. However, Mr. Tyabji in his commentary 
on Mahomedan Law doubts the correctness of this 
decision. We think that if a dinner to the commu¬ 
nity is prescribed by custom, reasonable expenses 
under that bead arc adinissiblo. The sum of Rs. 250 
which the trial Judge has allowed for all theso ex- J* 
ponses seems to us to bo too little and we allow 
Rs. 500. 

The next point urged by Mr. Nijsurc is that 
defendant 1 ought to be allowed interest on the 
amount of her dower. This claim to interest has 
been recognized by tho Privy Council in 43 I. A. 
294.- In that case tho mesne profits claimed bv tho 
heirs wero disallowed because they were not in 
excess of interest at six per cent, on the widow’s 
dower. \Y e think the same course may properly bo 
followed here. The mesne profits allowed to plain- 

1. (’20) 7 A.I.R. 1920 Cal. 463: 56 I. C. 3: 47 Cal. 

537 : 31 C. L. J. 14 : 24 C. W. N. 335, Kiiran- 

nessa Khanum v. Khajo Mahomed Sakroo. 

2. 016) 3 A.I.R. 1916 P. C. 46 : 36 I. C. 87 ; 38 

A", ® 81 * « I- A. 29-1 (P. C ), Haroira Bibi v. 

Zubalda Bibi. 
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tiff and defendant 2 are Rs. 20 a month, i. e., 
3 Rs. 240 a year, and that is not in excess of reason¬ 
able interest on the amount of defendant l*sdower. 
As I have mentioned, the trial Court ordered de¬ 
fendant 1 to pay the plaintiff’s costs. The reason 
he has Riven is that the plaintiff had been un¬ 
necessarily harassed by defendant 1. In this respect 
we think there is little to choose between the par¬ 
ties. Plaintiff's attempt to deprive defendant 1 of 
her proper dower was no less unjustified than 
defendant l’s denial of his relationship. The pro¬ 
per order as to costs in the suit is in our opinion 
that parties should bear tbeir own costs. Then 
lastly there is a question as to the form of the 
decree It has been argued for defendant 1 that in¬ 
stead of the charge which has been allowed by the 
trial Court defendant 1 should be held entitled to 
retain possession till payment of the claimant’s 
proportionate share of her dower and the funeral 
b expenses, etc. This involves a point of law which 
is not altogether without difficulty. Mr. Rao for 
the plaintiff has contended that the widow only 
has this right of retaining possession till payment 
if she is in possession by consent of the heirs. In 
an old case 14 M. I. A. 377, 3 their Lordships of the 
Privy Council said this (p. 384) : 

“ . . . . the appellant, (that was the widow in 
that case], having obtained actual and lawful pos¬ 
session of the estate under a claim to bold them as 
iheir for her dower, their Lordships are of opinion, 
dhat she is entitled to retain that possession until 
her dower is satisfied, and the respondents cannot 
recover the possession of their shares unless that 
satisfaction has taken place. 

It is not necessary to say, whether this right of 
the widow in possession is a lien in the strict sense 
of the term, although no doubt the right i9 so 
c stated in a judgment of the High Court in a cftse in 
10 W. R. 368. 1 * Whatever the right may le called, 
it appears to be founded on the power of the widow, 
as a creditor for her dower, to hold the property of 
her husband, of which she has lawfully, and with¬ 
out force or fraud, obtained possession, until her 
debt is satisfied, with the liability to account to 
those entitled to the property, subject to the claim 
for the profits received." 

Nothing wds said in that case about the consent 
of the husband or of the heirs being necessary. In 
13 I. A. 294'- the widow was admittedly in posses¬ 
sion with the consent of the heirs and the only 
point which bad to be decided was whether she was 
entitled to interest. But in the course of their judg¬ 
ment their Lordships said (p. 301) : 

". . . . the dower ranks as a debt, and the wife is 
entitled, along with other creditors, to have it 
d 6 atis6ed on the death of the husband out of his 
estate. Her right, however, is no greater than that 
of anv other unsecured creditor, except that if she 
lawfully, with the express or implied consent of the 
husband, or his other heirs, obtains possession of 
the whole or part of his estate, to satisfy her claim 
with the rents and issues accruing therefrom, she 
is entitled to retain such pos-ession until it is satis¬ 
fied. This is called the widow’s lien for dower,. 

This is the passage on which Mr Rao relies. 
Roth the Allahabad High Court in 65 All. 139* and 


3. (’70-72) 14 M. I. A. 377 : 17 W. R. 113 s 10 
Beng. L. R. 45 : 2 Suther 631 : 3 Sar 39 (P. C), 
Mt. Bebee Bachun v. Sheikh Hamid Hossein. 

4. (’68) 10 W. R. 368 : 3 Beng. L. R. A. C. 28n, 

Ahmed Hossein v. Mt. Kbodeja. 

<5. (’33) 20 A I.R. 1933 All. 329: 55 All. 139 : 1933 

A. L. J. 483, Zamin Ali v. Aziz-un-mssa. 


the Madras High Court in 43 Mad 214, 6 a Full 
Bench case, have held that the dictum in 43 I. A. * 
294- was not intended to lay down that consent 
of the heirs was essential. On the other hand a 
Bench of the Calcutta High Court in 51 Cal 1247 took 
the view that their Lordships were in the passage re¬ 
ferred to defining the nature of the dower debt and 
the observations were not obiter. But it is to be 
noted that in the same year in which 51 Cal. 124 7 
was decided the Privy Council had again to con¬ 
sider the nature of the widow’s right in 52 I.A. 
145.® It was argued in that case that the posi¬ 
tion of a widow in possession of her husband’s estate 
was analogous to that of a mortgagee in possession. 
This argument was not accepted by their Lordships 
and they observed (p. 150) : 

"In the case of a mortgage the mortgagee take3 
and retains possession, under an agreement or 
arrangement made between him and the mortgagor. 
Any rights the mortgagee may get are conferred / 
upon him by the mortgagor. In the present case 
. . . neither the possession of the property nor the 
right to retain that possession when acquired is con¬ 
ferred upon the widow by the agreement or the 
bounty of her deceased husband. The possession of 
the property being once peaceably and lawfully ac¬ 
quired, the right of the widow to retain it till her 
dower-debt is paid is conferred upon her by the 
Mahomedan law.” 


Their Lordships referred to the proposition laid 
down in 14 M.I.A. 377* which I have already cited 
and said that this decision of the Board more than 
fifty years before had been accepted as a sound as 
well as a binding authority. In view of this later 
case it would be very difficult to accept the view 
that the observations in 43 LA. 294 2 were intended 
to alter the law as previously expounded. If so, 
their Lordships of the Privy Council would hardly 
have reverted to the original formula without quali¬ 
fication and that too in a context where the factor 
of consent would have destroyed the argument. We 
therefore agree with the High Courts of Allahabad 
and Madras and hold that defendant 1 is entitled 
to retain possession until payment by the heirs of 
tbeir proportionate share of the dower and ex¬ 
penses. In view of these findings, the following 
decree must be substituted for that of the trial 
Court : 

Declared that the shares of plaintiff, defendant l 
and defendant 1 are 3/8, 3/8, 1/4 respectively. 
Defendant 1 is entitled to retain the furniture and 
ultensils. the value of which Rs. 500 is to be coal¬ 
ed as part payment of dower. On deposit of Ks. 25 
by the plaintiff a Commissioner to be appointed to 
make the partition and realise the cash certificates. 
But plaintiff is not entitled to possession of his " 
share until payment to defendant 1 of 3/8 of rupees 
4500 (Rs. 1687J) plus 3/8 of Rs. 935 (Rs. 350d). Simi¬ 
larly, defendant 2 is not entitled to possession of bis 
share except on payment of equal sum and also the 
court-fee on his share. No order for mesne profits 
which are set off against interest on the dower- 
debt. Parties to pay their own costs. Full court-fees 
to be paid half by plaintiff and half by defen- 


20) 7 A. I. R. 1920 Mad. 666 : 53 I. C. 905: 43 
1. 214: 37 M. L. J. 627 (F. B.), Beeju Bee v. 

irthuja Saheb. _ _ nfV4 . 

24) 11 A. I. R. 1924 Cal. 508 : 80 I. C. 294 
3. L. J. 171 : 51 Cal. 124 : 27 C. W. N. 1013, 
ur Bibi v. Ismail Shaikli. 

25) 12 A I.R. 1925 P.C 09 
250 : 52 I.A. 145 (P.C.), 

til Ahmad. 


: 86 I.C. 579 : 47 
Mt. Maina Bibi v. 
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dant 1. So far as the appeals are concerned, plain- 
a tiff’s appeal No. 99 of 1939 is dismissed with costs 
and the appellant must pay the court-fees which he 
would have paid if ho had not been allowed to 
appeal as a pauper. Defendants l's appeal No. 211 
of 1939 having been in the main disallowed, the 
appellant must pay her own costs and half those of 
the plaintiff. In the civil application rule is dis¬ 
charged without order as to costs. 

R.K. Order accordingly . 
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Divatia J. 

Keshav Krishna Dhopade — Plaintiff— 

Appellant 

v. 

Bhagwan Sambhu Chaudhari — 

Defendant — Respondent . 

Second Appeal No. 853 of 1940, Decided on 17th 
September 1941, from decision of Dist. Judge, 
Sholapur, in Appeal No. 186 of 1940. 

Limitation Act (1908), Ss. 29 and 20 — Suit 
under S. 3 (w), Dekkban Agriculturists' Reliel 
Act — S. 20 is not available to plaintiff in view 
of S. 29. 

On the plain wording of S. 29 the benefit of S. 20 
cannot be availed of by a plaintiff in a suit falling 
under S. 3 (w), Dokkhan Agriculturists' Relief Act: 
(’30) 17 A.I.R. 1930 Pat. 301 and (’33) 20 A. I. R. 
1933 Cal. 90, Referred . [P 131 C 2; P 132 C 1) 

H. C. Coyajee and V . D. Limayc — 

for Appellant. 

c AT. G. Chitale —for Respondent. 

JUDGMENT.—This is an appeal by the plain- 
tiff against a decree allowing his claim to the extent 
of Rs. 103 in a suit filed by him to recover Rs. 523 
on three promissory notes. The promissory notes 
were passed in the plaintiff’s favour by the defen¬ 
dant, who is an agriculturist, on 15th April 1930, 
7th March 1931 and 4th March 1933. The suit was 
filed on 27th February 1939. The ordinary period 
of limitation applicable to the promissory notes is 
three years, but S. 72, Dekkban Agriculturists' 
Relief Act, provides a period of six years for a suit 
of the description mentioned in S.3, cl. (w), of that 
Act. A suit on a promissory note is included in that 
clause. So that the period of limitation in tho pre¬ 
sent case would not be three but six years. Even so 
the suit would bo time-barred with respeot to the 
first two notes which were passed more than six* 
•a years before tho date of tho suit. The plaintiff 
however, relied on certain endorsements about uay- 
mont of interat on the two promissory notes, and 
* ndorse “ ents having been made on 1st March 
1933, he sought to bring the suit within limitation 
with regard to those promissory notes under S. 20, 
Both tbe l° wor Courts have hold 
lir!-, ;* 2 ° d0eS n0t a ? P ! y 10 the P rcsont ewe, where 

“ n Mu 1Sg A OV0 . rn ^ b ? the 8 P ecial Provisions of 
the Dokkhan Agriculturists' Reliof Act, on account 

of the provisions of S. 29, sub-s. (2), cl. (b), Limi- 
tation Act. These provisions are : 

"(2) Where any speoial or local law prescribes for 
any suit, appeal or application a period of limita- 
tion different from tho period prescribed therefor 
ay Bob. 1, the provisions of S. 3 shall apply as if 
such period were prescribed therefor in that sche¬ 
dule, and for the purpose of determining any period 


of limitation prescribed for any 9uit, appeal or 
application by any special or local law— c 

(a) the provisions contained in S. 4, Ss. 9 to 18 
and S. 22 shall apply only in so far as, and to the 
extent to which, they are not expressly excluded by 
such special or local law; and 

(b) the remaining provisions of this Act shall not 
apply.” 

The effect of this section i<; that in the case of a 
suit falling within a special or local law which 
prescribes a different period of limitation from that 
in the Limitation Act. the plaintiff will not be enti¬ 
tled to the benefit of S. 20. That is the plain mean¬ 
ing of this section, and it is not contended that the 
Dekkban Agriculturists' Relief Act is not a special 
or local law. It is, however, contended by Mr. 
Coyajee on behalf of the appellant that tbe legisla¬ 
ture could not have intended to deprive the plaintiff 
of tbe benefit of this section as well as S. 19 relating 
to acknowledgment, and much more, of the benefit / 
of Ss. 6, 7 and 8, Limitation Act, under which a 
period of disability, such as minority or insanity, is 
specially provided for. It is true that on the section 
as it stands, the plaintiff iu such a case would not 
be entitled to the benefit of those sections, and the 
absence of the applicability of Ss. 6, 7 and 8 is no 
doubt a great hardshipon plaintiffs. But the section 
has got to be construed as it is, and it is clear to 
my mind that the Legislature did not intend to con¬ 
fer the benefit of S. 20 in any case on a plaintiff 
who brings a suit under the special period of limi¬ 
tation provided for under the Dekkban Agricultu¬ 
rists' Relief Act. Section 29 ha9 been amended in 
tbe present form for tho first time in 19‘22and since 
then there have been two cases under that section : 

9 Pat. 7471 and 36 C. W. N. 833.2 [ n tbo first o( 
these cases it is held that Ss. 19 and 20 would not 
have applied to the suit brought under the Bengal g 
Tenancy Act but for tbe special provision in that 
Aot to the effeot that the provisions of tbe Limita¬ 
tion Act shall apply to all suits, appeals and appli¬ 
cations mentioned in the previous section. In other 
words, the decision is that in absonccof that special 
provision in the Bengal Tenancy Act the plaintiff 
would not have been entitled to tbe benefit ofSs. 19 
and 20. To the same effect is tbe decision in the 
second case. 


If, therefore, it had been provided for in the 
Dokkhan Agriculturists' Rolief Act that the provi. 
sions of Ss. 19 and 20 or any other sections would 
apply to all suits filed under that Act, the applica¬ 
bility of those sections would not have been taken 
away under S. 29, Limitation Act. But, in absenco 
of such provision in tho Dekkhan Agriculturists' 
Relief Act, it must l»e held on the plain wording of 
S. 29 that the benefit of S. 20 cannot be availed of 
by a plaintiff in a suit falling under S. 3 (w) Dek¬ 
khan Agriculturists’ Reliof Act. At first sight, it 
would appear to be a great hardship to the persons 
filing suits under tho special Acts that thoy should 
not have the benefit of Ss. 6 to 8 as well as Ss 19 
to 21, Limitation Act. It appears, however, that 
the intention of the Legislature was that if these 
latter sections are to be mado availablo to plaintiffs 
in such suits the proper procedure is to amend the 
special or local laws in sucharaanner as to expressly 
make applicable the sections which havo been ex¬ 
cluded under S 29, Limitation Act. No such change 
has been made in the Dekkhan Agriculturists' 


h 


\ ' -- uvi . i. u. zyy ; y 

lat. 747, Hasan Imam v. Brahmdeo Singh, 
tr? 3 xl 20 1933 Cal. 90 * 141 I. C. 716 • 86 
C.W.N. 833, Waxed Ali Khan v. Brojendra Kumar. 
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Belief Act. It is for the Legislature to consider the 
advisability of making those sections applicable to 
suits falling under S. 72. But according to the law 
;as it stands at present, S. 20 cannot apply to them. 
The decision of the lower appellate Court is, there¬ 
fore, confirmed and the appeal is dismissed with 
costs. 

ILK. Appeal dismissed . 

Limitation Act — 

(’41) Chitaley, S. 29, N. 5. 

(*38) Rustomji, Page 527 Note “Applicability of 
general provisions .... and special laws.*’ 
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Broomfield and Wassoodew JJ. 

Krishnaji Kondo Sahasrahudhe — 
i Plaintiff — Appellant 

v. 

Narayan Anant Phansalkar — 

Defendant 1 — Respondent . 

Second Appeal No. 319 of 1940, Decided on 18th 
September 1941, from decision of Assistant Judge, 
Satara, in Appeal No. 281 of 1938. 

(a) Registration Act (1908), S. 17 (1) (b) and 
(2) (vi)—Award compulsorily registrable under 
S. 17 (1) (b) not registered—Decree passed on 
award is not nullity—Unless set aside by pro¬ 
per proceedings it is binding—Stranger to pro¬ 
ceedings cannot challenge its validity. 

The law, as it stands, does not require every 
decree to be registered. According to the provisions 
of S. 17 (2) (vi) a decree passed upon an award is 
c no exception to that rule. If such a decree were 
based upon an award which though compulsorily 
registrable under S. 17 (1) (b) is unregistered and 
therefore inadmissible in evidence, it can be im¬ 
peached in a proper proceeding, such as an appeal, 
review or revision. If it has not been set aside or 
challenged in a proper proceeding it cannot be 
treated as nullity but would be binding on the par¬ 
ties. At any rate a stranger to the proceedings can¬ 
not challenge its validity or underrate its effect on 
the ground that the decree was founded upon an 
award which ought not to have been admitted in 
evidence : (’40) 27 A. I. R. 1940 Bom. 289 and 
(’34) 21 A. I. R. 1934 Bom. 241, Rcl. on; (’3S) 25 
A. I. R. 1938 Bom. 422, Expl. t? 133 C 1] 

Consequently, a decree passed upon an unregister¬ 
ed award which is compulsorily registrable which 
has not been set aside by a proper proceeding, 
d creates a valid charge which must take effect against 
the subsequent charge created by a compromise 
decree. C l> 133 C « 

(b) Registration Act (1908), S. 17 (2) (vi)—- 
Scope—Word “compromise” in S. 17 (2) (vi) 
does not include award — Decree based on 
award is not compulsorily registrable. 

The term “compromise” in S. 17 (2) (vi) is used 
in a technical sense and does not include an award. 
There is an essential distinction between an award 
and a compromise. While an award is not in any sense 

an adjustment by agreement, a compromise is, ana 

the decree passed upon such agreement would, n it 
falls within the provisions of S. 17 (2) (vi) be com¬ 
pulsorily registrable. The decrees and orders of a 
Court are not as a rule compulsorily ramble. 
The effect of exception provided by b. 1/ 
should be strictly limited to the express words used 


in S. 17 (2) (vi) that is, to a decree made on a com¬ 
promise and comprising immovable property other c 
than that which is the subject-matter of the suit or 
proceeding. A decree passed on an award therefore 
is not compulsorily registrable : (’27) 14 A. I. R. 
1927 Bom. 565 (F. B.), Expl. [P 133 C 2] 

(c) Registration Act (1908), S. 50 — Appli¬ 
cability — S. 50 docs not apply to valid charge 
created by decree which though unregistered 
must have priority being prior in time. 

Section 50 provides for priority between docu¬ 
ments one of which is registered and the other is 
not. It can have no application to a valid charge 
created by a decree which though unregistered 
must have a prior operation being prior in time. 

[P 134 C 1) 

P. V. Kane — for Appellant. 

P. S. Bakhale — for Respondent 1. 

WASSOODEW J. — This is a second appeal f 
from a decree of the Assistant Judge of Satarn. 
The only question involved in this appeal is whe¬ 
ther the charge created by a registered compromise 
decree dated 15th January 1935, between defen¬ 
dant 1 Narayan and defendant 2 Dattatraya on cer¬ 
tain house property is subject to the prior charge 
on the same property created by an unregistered 
decree on an award dated 28th June 1932, between 
the plaintiff and the said Dattatraya. The dispute 
has arisen in this way. Respondent 2 Dattatraya 
owed a certain sum of money to the plaintiff 
Krishnaji and his cousin, and upon a dispute aris¬ 
ing as to the extent of the liability of the said 
Dattatraya it was referred to arbitration and an 
award decree was passed thereupon on 28th Juno 
1932. By that award decree a charge was created 
on a hou«e bearing No. 208A situated at Karad. 
This is the clause in that decree relating to the g 
charge : “A charge in respect of the whole amount 
claimed in the suit is created on both the proper¬ 
ties (including the house property). The defendant 
should not create any charge on the said proper- 
ties.” 

While proceedings in execution of that decree 
were pending under darkhast No. 1182 oj 1934, 
defendant 1 Narayan on 11th January 1935, insti¬ 
tuted a suit against the said Dattatraya to recover 
a sum of money due to him. Narayan applied for 
attachment l>efore judgment, and four days later, 
that is, on 15th January 1935, Narayan and Dat¬ 
tatraya came to terms and a consent decree for 
Rs. 428 with interest and costs was passed in that 
suit. That decree also created a charge on the 
bouse which had already been charged by the award 
decree dated 28th June 1932. The decree between 
Narayan and Dattatraya was then registered. In ,, 
the proceedings in execution of the award decree an 
objection was raised by the judgment-debtor Dat- 
tatrava to its execution on the ground that the 
award not being registered the decree was a nullity. 
He was unsuccessful in the executing Court, and 
that Court’s order was confirmed by the High Court 

in appeal 7th April 1937 ‘ 1>cndin ? m P ”'f 

ceedings in the High Conrt Narayan the holder o 
the compromise decree, filed a darkhast for sal 
the property charged by his decree in satisfaction of 

his decretal dues. The plaintifi Krishnaji intervened 

and asked the Court to sell the property subject Jo 
the charge created by the prior decree under' the 
award in his favour. As the Court refused to accede 
to that prayer. Krishnaji filed this smt on 8th 
January 1937, for a declaration that the charg 
created by the subsequent decree was subject to th 
charge created by the prior decree. The trial Court 
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granted the plaintiff the m-ce^sary declaration. But 
the learned Assistant Judge in appeal took n con¬ 
trary view holding that the charge created by the 
award decree was not valid because ah initio the 
award was ineffectual, and that in view of the 
authority in 40 Bom. L. R. 952 1 it was clear that 
no valid charge in favour of Krishnaji was created 
by the decree. Against that dcci*ion the plaintiff 
has filed this appeal. 

Mr. Kane for the appellant has argued that the 
learned Assistant Judge has misinterpreted and 
misread the case in 40 Bom. L. it. 952, 1 and that 
although the award would require registration, the 
decree passed thereupon, which has not been set 


aside in a proper proceeding, creates a valid charge 
which must take effect against the subsequent 
charge created by the compromise decree. In short, 
the argument is that the subsequent incumbrance 
or charge is subject to the prior charge. It is also 
b urged that a3 the subsequent charge was created 
pending the execution of the award decree, it is 
subject to the rule of lis pendens. There can be no 
doubt that under S. 17, sub-s. (1), cl. (b), Regis¬ 
tration Act, 1908, an award, which purports or 
operates to create, declare, assign, limit or extin¬ 
guish any right, title or interest of the value of 
one hundred rupees and upwards, to or in immov¬ 
able property, is compulsorily registrable. Although 
at one time awards were excepted from the opera¬ 
tion of S. 17 (1), Registration Act, under sub s. (2), 
cl.(vi), of that section, by the amending Act passed 
in 1929 they were excluded from the excepting 
clause. That being so, it was held in 40 Bom. L. R. 
9521 that it was not competent to a Court to file an 
award which was compulsorily registrable and had 
not been registered and make it a decree of the 
Court in contravention of the provisions of S. 49, 
Registration Act. There is nothing in the judgment 
of that case to support the view that where a decree 
is passed upon an unregistered award, and it has 
not been set aside or challenged in a proper procee¬ 
ding, it is a nullity and of no effect. Here the 
charge is expressly created by the award decree. 
1 he law, as it stands, does not require every decree 
to bo registered. According to the provisions of 
b. 17, sub-s. (2), cl. (vi), Registration Act, a decree 
passed upon an award is no exception to that rule. 
If such a decree were based upon an award which is 
unregistered and therefore inadmissible in evidenco 
it can be impeached in a proper proceeding, such as 
an appeal, review or revision. At any rate a stranger 
to the proceedings cannot challenge its validity or 
underrate its effcot on the ground that the decree 
was founded upon an award which ought not to 
d iRr? been admitted in evidence : sec 42 Bom. L. R. 

™ 52? tho observat i°ns in 3G Bom. L. R. 523 s 
at p. 524. 

^ Mr. Bakhalo for Ike respon- 

JSSkUrl deCrC ° °“ tho awar<1 itscl * required 
1 be0aUse an award is the same 
S compromise, and a decree expressed to bo 
made on a compromise and comprising immovable 

thftt Which « subject. 
“'f' 0 ' t 1 h ®^! t « Proceeding is under tho provi- 
sions of S. 17 ( 2 ) (vi), Registration Act, compulsorily 

1. C3 8 ) 25 A.I.R. 1938 Bom. 422 : 177 I. C. 911 • 

2 10 ,Mm ra 97 L A ?o b T> nan * n * V< D&ll y a bhai. 

\ T I? MO.m 1 R ■ 9 t°n, Bom - 289 : 190 I C - GOC : 

RL.R. (1940) Bom. 52C : 42 Bom.L.R. 486, Arvi 

NaSand. ‘ Ltd * V ’ Dhondira «" 

3. (’34) 21 A.I.R, 1934 Bom. 241 : 1511.C. 96 • 3G 
Bom, L.R. 623, Gurpddnppa v. Karveerappa. ' 


registrable. In support of bis argument that the 
word “compromise" in S. 17 (2) (vi) is synonymous c 
with the term “award," we were referred t«> the 
Full Bench case in 29 Bom. L. R. 1254.' There tho 
question referred to the Full Bench was as follows: 
“Where in a suit parties have referred their differ¬ 
ences to arbitration without an order of the Court 
and an award is made, can a decree in terms of the 
award be passed by the Court under O. 23, R. 3, or 
otherwise ?" 

It is true that in the judgment delivered by the 
learned Chief Justice it was observed that the word 
“compromise” may include a reference to arbitra¬ 
tion having regard to the* derivation of the term 
and the primary meaning of the word compromise 
appearing in certain dictionaries to which reference 
was made. But the Full Bench was not considering 
the provisions of Sec. 17 (2) (vi), Registration Act. 
That clause was amended by S. 10, T. i\ (Amend¬ 
ment) Supplementary Act, 1929, the efFect of which / 
was that the award was no longer excepted from 
registration. Similarly, consent decrees and orders 
comprising immovable property other than the sub¬ 
ject-matter of the suit in which they were passed 
were no longer excepted from registration. The’ 
Legislature has used the term "compromise” in a* 
technical sense. The obvious object of the Legisla¬ 
ture by the amendment was, us pointed out by Sir! 
Dinshah Mulla in his treatise on the Indian Regis-! 
tration Act, (Edn. 4, p. 91), to supersede the Privy 
Council decision in 4G I,A. 240, 6 where it was held 
that consent decrees did not require registration 
under the old law even if they comprised immova¬ 
ble property other than that which was the subject- 
matter of the suit. In view of that amendment, it 
would not he improper to assume that the Legisla¬ 
ture had in view the essential distinction between 
an award and a compromise. While an award is not ‘J 
in any sense an adjustment by agreement, a com¬ 
promise is, and the decree passed upon such agree¬ 
ment would, if it falls within the provisions of 
S. 17 (2) (vi), Registration Act, be compulsorily* 
registrable. When it is remembered that decrees 
and orders of a Court are not as a rule compulsorily 
registrable, and tho only exception affects a decree 
made on a compromise and comprises immovable 
property other than that which is the subject-matter 
of the suit or proceeding, the effect of the exception 
should be limited strictly to the express words used 
in tho excepting clause (vi) of sub-s. (2)of S. 17. In 
the view I take it would not be proper to give a 
more extended application to the decision of the 
Full Bench than what was actually decided. The 
decree upon an award, passed in favour of the 
plaintiff on 28th June 1932, is certainly not a decree 
expressly made on a compromise nor could it be h 
said that it comprises immovable property other 
than that which is the subject-matter of the suit 
or proeooding. The decree in fact was expressly 
raado on an award and in view of the application 
to filo it which was numbered as a suit, the second 
condition to make a compromise decree compul¬ 
sorily registrable is not satisfied. 

It is said that the respondents should not be 
prejudiced for the omission of the judgment-debtor 
Dattatraya to take proper proceedings to set aside 
the decree in timo, and that consequently effect 


l *•> 14 A - A 1027 Bom. 5G5: 105 I.C. GIG: 51 
Bom. 908: 29 Bom.L.R. 1254 (F.B.), Ohanbasappa 
v. Imlsingnyya. cr 

5. (’19) G A. I. R. 1919 P. C. 79 : 53 I, C. 534 ; 47 

S- 485 .:* 6 1- A. 240 (P. C.), Hemnntn Kumnri 
Debt v. Midunpur Zamindnri Company. 
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should be given to the later charge created by the 
_ii registered decree, and not to the prior charge. That 
argument in the view we take is not reasonable and 
cannot therefore be accepted. It is unnecessary to 
refer to the provisions of S. 50, Registration Act, to 
which reference was made in the course of argu¬ 
ment in the Courts below. That section provides for 
priority between documents, one of which is regis¬ 
tered aud the other is not. It can have no applica¬ 
tion to a valid charge created by a decree which 
though unregistered must have a prior operation 
being prior in time. Consequently, we think the 
lower appellate Court was wroDg in regarding the 
charge created by the decree in the plaintiff's favour 
as of no effect. We therefore allow this appeal, 
set aside the decree of the lower appellate Court and 
restore that of the trial Court with costs throughout. 

G.N./R.K. Appeal allowed. 


1) C. P. C. — 

(a) (’40) Chitaley, ch. 2 Para. 21, N. 6a Pts. 2-3. 
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Divatia J. 

Sundarabai Balappanaik Chitguppi — 
Defendant 2 — Judgment-debtor — 

Appellant 

v. 

Gurushiddappa Gurubasappa Bhusnur 
and another. Decree-holder — 

Respondents. 

Second Appeal No. 392 of 1940,‘Decided on 24tli 
c September 1941, from decision of Assistant Judge, 
Dkarwar, in Appeal No. 151 of 1938. 

(a) Civil P. C. (1908), O. 21, Rr. 16 and 22— 
Combined notice is suflicient. 

The issue of a combined notice under 0. 21, 
R. 16 as well as R. 22, on the judgment-debtor may 
be sufficient : (’33) 20 A. I. R. 1933 Pat. 658 and 
(’34) 21 A. I. R. 1934 Pat. 9, Pel. on. [P 135 C 1] 

(b) Civil P. C. (1908), O. 21, Rr. 16, 22-No 
objection as to assignment taken in previous 
execution — Objection cannot be raised in sub¬ 
sequent execution. 

Where the judgment-debtors have not raised any 
objection as to the executability of the decree by 
the assignee in the prior execution proceedings no 
objection as to the assignment could be urged in 
any succeeding execution. D* 135 c 2 J 

d (c) Registration Act (1908), S. 17-Assign¬ 
ment of decree — Test for registration is con¬ 
sideration for assignment. 

Where there is a pecuniary consideration stated 
in a deed of assignment of a decree it is that con¬ 
sideration which would form the test for the pur¬ 
pose of registration under S. 17 and n°‘‘h c a jnount 
due under the decree : 2 Bom. 97 and 18 Mad. 4o4 
Bel. on. IP 135 o -J 

(d) Res judicata — Execution proceedings — 
Execution by assignee of decree-Objection as 
to non-registration of assignment not taken in 

previous execution proceedings cannot be taken 
subsequently. 

Where the point as to whether the deed of as¬ 
signment of a decree requires registration or not 
has not been taken by the judgment-debtor in the 


previous execution proceedings the judgment-debtor 
is barred by the principle analogous to res judicata * 
from raising that contention in subsequent execu¬ 
tion proceedings : 35 All. 524 and (’24) 11 A. I. R. 
1924 Bom. 495, Rel. on. [P 136 C 1] 

11. B. Gumaste — for Appellant. 

G. R. Madbhavi — for Respondents. 

JUDGMENT.—This appeal arises in execution 
of a mortgage decree. It is preferred by one of the 
judgment-debtors against the respondent who is the 
transferee of the decree from the original decree- 
holder. The objections raided by the judgment- 
debtor against the executability of the darkhast 
were, firstly, that there was no valid and legal 
assignment of the decree in favour of the respon¬ 
dent; and, secondly, even though the respondent 
had joined with the decree-holder in applying for 
execution in one darkhast of 1926 and applied for 
execution by himself in subsequent darkhasts, the / 
judgment-debtor was not barred from contending 
in the present darkhast that the assignment had 
not been proved, and that even if proved, it was 
not a valid assignment. The facts leading to these 
contentions are shortly these The mortgage- 
decree was passed in March 1910, for Rs. 200 
against two women. The decree-holder presented 
several darkhasts thereafter and recovered some 
amount. Thereafter, he is stated to have assigned 
his decree to the present respondent by a writing for 
Rs.90. After the assignment, a darkhast was filed in 
February 1926, by the original decree-holder as well 
as the assignee. A sale proclamation of the mortgaged 
property under O. 21, R. 66, Civil P C., was issued 
in that darkhast. but thereafter the darkhast was 
dropped. Then the next darkhast was filed by the 
assignee himself in 1927. The mortgaged property 
was taken out for sale, and a sum of about Rs. 270 0 
was paid by the judgment-debtors to the transferee, 
and it was’disposed of as fully satisfied. Two more 
darkhasts were filed by the transferee in 1931 and 
1934, and thereafter the present darkhast was filed 
in August 1935. In this darkhast the judgment- 
debtors contended for the first time that the dar- 
khastdar had no right to file this as well as the 
preceding darkhasts, that there was no writing to 
evidence the alleged assignment, that even if there 
was any, it was not valid, and that therefore, the 
darkhast should be dismissed. The respondent con¬ 
tended that the judgment-debtors were barred by 
the principle of res judicata from urging this point 
in the present darkhast as they did not do so in 
any of the previous darkhasts. It was further con- 
tended that the deed of assignment did not require 
registration and that he was therefore entitled to 

execute the darkhast. . , . k 

The two lower Courts have differed on the right 
of the darkhastdar to file the darkhast. The trial 
Court held that the notice of assignment as required 
under O. 21, It. 16. had not been issued, and that 
therefore, the judgment debtor had no opportunity 
to contest the alleged assignment in favour of the 
darkhastdar. It was further held that there was no 
bar of res judicata in taking up this point inas¬ 
much as the judgment-debtors had no opportuni y 
at anv previous stage to take up tho point which 
they have done in the present darkhast. The appel¬ 
late Court has differed from that view-and held that 
in the first darkhast of 1926 after the assignment 
notices were issued to the judgment-debtors and 
although they purported to be under O. 21, tt. i-, 
thev were substantially notices under O. 21 R. 16, 
and as no objection was urged by the J u *8 n, ”£ 
debtors against the right of the transferee to pro- 
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ceed with that darkhast along with the original 
c decree-holder, the judgment-debtors were now pre¬ 
cluded from taking up that contention. It was fur¬ 
ther held that the deed of assignment did not 
require registration inasmuch as the consideration 
was less than Its. 100. 


The first point urged by Mr. Gumaste on behalf 
of the appellant is that no notices had been issued 
to the judgment-debtors under 0. 21, ft. 1G. Exhi¬ 
bits 40 and 43 are the notices which have been 
issued to the two judgment-debtors separately. The 
notices purport to have been issued under 0. 21, 
R. 22. but the contents of the notices are very much 
similar to those which arc required ia a notice 
under R. 16. It is stated, among other things, that 
the assignee of the decree had filed a darkhast on 
the ground that he had purchased the decree in 
writing from the decree-holder. I agree with the 
, lower Court in bolding that the contents of those 
notices are substantially the same as are required 
to be in a notice under R. 1G, and that there is no 
prejudice to the judgment-debtors simply because 
the notices purport to have been given under 0. 21, 
R. 22. It is true that as that darkhast was filed 
more than one year after the decree, a notice was 
required to be given to the judgment-debtors under 
0, 21, R. 22 , and a notice was also required to be 
given to tlie judgment-debtors under 0. 21, R, 16. 
No notice under R. 16 was necessary to the judgment- 
creditor, the assignor, inasmuch as he himself had 
joined in this darkhast. In my opinion, the two 
notices, Exs. 40 and 43, which have actually been 
given, are good notices under 0. 21, R. 16, as well 
as R. 22. The purpose of giving a notice under 
R. 16 to the judgment-debtor is to acquaint him 
with the fact that the darkbasldar purports to exe¬ 
cute the decree in his capacity as assignee from the 
* judgment-creditor. That fact must be brought to the 
notice of the judgment-debtor and he should aUo 
be asked to show cause why the assignee should not 
be allowed to execute the decree,and that is exactly 
what these notices purport to do. They do ask the 
judgment-debtors to show cause why the transferee 
of the deciee should not be allowed to execute it 
along with the judgment-creditor. It is contended 
that separate notices ought to have been given 
under R. 16 as well os R 22. I am unable to accept 
that contention, and I agree with the decisions in 
13 Pat. 86.1 as well as A. I. R. 1934 Pat. 9,2 i Q 
which it is held that the issue of a combined notico 
under 0. 21, R. 16, as well as R. 22, on the judg- 
ment-debtor may be sufficient. It is further held 
that where the assignee files a darkhast and sends 
a notice to the judgment-debtor under 0. 21, R. 22 
and not under R. 16, and if the judgment-debtor 
docs not produce evidence challenging the assign¬ 
ment, the assignee is entitled to proceed with tbo 
execution without proving the assignment in his 
favour. In the presont notices, however, the fact 
of the assignment in writing has been clearly stated 
and the judgment-debtors were asked to show cause. 
Not only did thoy not do so, but thereafter notices 
wero ordered to issue under 0. 21, R. 66, for tho 
proclamation of sale of tbo property. That darkhast 
however was not prosecuted further, and therefore 
it camo to an end. The next darkhast of 1927 was 
filed by the transferee himself and notices wero 
ordered to issue under 0. 21, R. 66, on the judg. 


1. (’33) 20 A. I R. 1933 Pat. 658 : 147 I. 0. 10 

: . 15 P - L- T. 407. Mrs. Lall E 
kishoro Narain Singh. 

2. (’84) 21 A. I. R 1934 Pat. 9 : 149 I. C. 10 
Jamuiia Das v. Baijnath Prashad. 


ment-debtors for selling the property. To avoid the 
sale, ibe judgment-debtors paid the sum of Its. 270 6 
for the whole of the claim in the darkhast and it 
was disposed of. 

It is urged that in that darkhast no notice was 
gi\en of the assignment. Rut if the judgment- 
debtors did not take any objection to tbcassignrnent 
in the first darkhast of 1926, it was in no way 
incumbent on the darkbastdar to give any notice 
under R. 16 in any of the subsequent darkhasts. 
The succeeding dirkhasts were also given by the 
transferee alone, but they became infructuous. The 
question is whether the judgment-debtors are now 
entitled to urge the point that the assignment 
ought to be proved. Now, it i* clear that it was not 
incumbent on the transferee to produce the deed of 
assignment if it was not challenged by the judg¬ 
ment-debtors. It was his case that there was a deed 
in writing although it was uot registered and it 
is said to have been lost. It appears that another / 
registered deed of assignment has been taken in 
1936, but that of course would not avail the dar- 
khastdar with regard to bis previous darkhasts. 
The lower appellate Court has held that the effect 
of the judgment-debtors not having raised any 
objection as to the executnbility of the darkhast of 
1926 is that no objection as to the assignmentcould 
be urged in any of the succeeding darkhasts and I 
agree with that view. The effect of not raiding any 
objection is that tbe darkhastd&r becomes the 
decree-holder and os such he has got the right to 
execute the decree. I may state here that the deci¬ 
sion in 54 Cal. 624. s which is relied upon on behalf 
of the appellant, is distinguishable from the facts 
of tbe present case. It was thero held that the exe¬ 
cution of a decree by the assignee of the decree 
without service of the necessary notice on the 
assignor of the decree is not merely irregular, but $ 
unlawful and the judgment-debtor is entitled to get 
the benefit of such illegality, though ho might have 
notice of such assignment. In that case there wa 9 
notice under R. 22, and it was held that even if 
the notice under 0. 21, R. 22, can bo taken to be 
in effect one under R. 16 on the judgment-debtor, 
it was plain that there was no notice on the assignor 
of the decree as the rule requires. In the present 
case, there was this notico under R. 22 which, in 
my opinion, is ns effective as the notico required to 
be given under R. 16. I think, therefore, that tho 
facts of tbe present case are governed by those in 
13 Pat. 861 rather than those in 54 Cal. G24. s 

Tbo next point urged on behalf of tbe appellant 
is that tho deed of assignment requires registration 
even though the consideration of the deed is stated 
to bo Rs. 90 It is alleged that registration is neces¬ 
sary becauso the amount due on the mortgage on K 
that date was more than 11s. 100 . Reliance is placed 
on the decision of this Court in 34 Bom.L.R. 450.4 
I do not think, however, that that decision applies 
to the facts of the present case. Thero the consi¬ 
deration of tho deed woe tho marriage of one party 
with tho other, and it was held that as that could 
not'be estimated in money, the test for registration 
would be tho valuo of tho property affected by the. 
deed. In the present caso, however, thero is a 
pecuniary consideration stated in tbe deed of assign- 
ment itself and therefore, it is that consideration 
which would form the test for tho purpose of regis- 
tration under S. 17, Registration Act, as held in 




Mr.7 i V m7 CnL 781: 106 L *'•>« 

54 Cal. 624, Umamoyee Dasja v. Jatan Bowa 

4 J£ 2) 1932 Bom - 217 : 188 I. C. 274 

34 Bom.L.R. 469, Bai Parsan v, Lallubhai. 
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2 Bom. 97 5 anil 18 Mad. 454.® It is not necessary 
2 to pursue this point further, because in my opinion 
,tbe point as to whether the deed of assignment re¬ 
quires registration or not ought to have been taken 
,by the judgment-debtor in the previous darkhasts 
of 1926 as well as 1927, and as it has not been 
taken, the judgment-debtor is barred by the princi¬ 
ple analogous to res judicata from raising that con¬ 
tention at the present time. A similar decision was 
given in 35 All. 524, 7 where the point about regis¬ 
tration was not raised at the proper time but was 
sought to be raised in a subsequent darkhast. There 
also the judgment-debtor was served by substituted 
service as one of the judgment-debtors has been 
served in the present case, and still it was held that 
the judgment.debtor was barred on account of the 
point having not been taken in the previous dar¬ 
khast. There is no doubt in my mind that the 
principle of constructive res judicata applies in the 
present darkhast. As has been held in 48 Bom. 
638, 8 it was, in my opinion, necessary for the 
judgment-debtor to take up this point about regis¬ 
tration as well as about the deed of assignment 
being not valid, in the darkhast of 1926 as well as 
1927, and that having been not done, it is too late 
for the judgment-debtors to urge it in the present 
darkhast. I think, therefore, that the order of the 
lower appellate Court allowing the darkhastdar to 
proceed with the darkhast is correct and must be 
confirmed. The appeal is dismissed with costs. 
K.S./B.K. Appeal dismissed. 

5. (’77) 2 Bom. 97, Satra Kumaji v. Visram 
Hasgavda. 

6. (’95) 18 Mad. 454 : 5 M.L.J. 92, Subramaniam 
v. Perumal Reddi. 

7. (’13) 35 All. 524 : 21 I.C. 462 : 11 A. L. J. 815, 
c Mumtaz Ahmad v. Sri Ram. 

8. (’24) 11 A. I. R. 1924 Bom. 495 : 83 I. C. 155 : 
48 Bom. G38 : 26 Bom. L. R. 817, Gadigappa v. 
Shidappa. 

Q p Q _ 

(a) (MO)Chitaley, 0. 21 R. 22, N. 3 Pt. 6. 

(•41) Mulla, 0. 21 R. 22 Page 784 Note The 
Court shall issue a notice.’ 

(b) (’40) Chitaley, 0. 21 R 16, N. 15 Pt. C;S. 11, 

N. 23. 

(’41) Mulla, S. 11 Page 90 Pt. (c). 

<d) (’40) Chitaley, S. 11, N. 23. 

(’41) Mulla, S. 11 Pago 88 Note ‘orders in execu- 
tion proceedings.’ 
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Chagla J. 

Harischandra Khanderao Kothare 

Plaintiff 

v. 

A. S. Craig and another — Defendants. 

Suit No. 980 of 1941, Decided on 11th November 

l9 Ci'vil P. C. (1908), O. 1, R. 8 - Defendants 
sued in representative capacity - Relief ^hicta 
plaintiff is entitled to, explained—Plaintiff ask 
ing for personal decree against defendants — 
Leave to sue should not be granted. 

In a suit where the defendants are ^>“ arc : 
preservative capacity all that the pJamtiB is enticed 
to against them is a declaration of his right as 
against the class whom the named defendants re¬ 
present. He is not entitled to a personal decree 
against them, but is only entitled to be raid out of 


the funds or the property and assets belonging to 
the class and in which all members of the class are 0 
interested. [P 138 C 1] 

Where the plaintiff merely asks for a personal 
decree against the defendants who are representing 
a society and there is no suggestion in the plaint 
that the decree which the plaintiff might obtain 
would be restricted to the funds of the society in 
the hands of the defendants, leave to sue under 
O. 1, R. 8 should not be granted, as if a decree was 
passed against the defendants on the plaint a3 it 
stands, it would be open to the plaintiff to execute 
it against persons other than those who are on tho 
record of the suit, some of whom were in no way 
privy to the contract between the society and the 
plaintiff: (1927) 1 K. B. 374, Foil. [P 138 C 1, 2] 

X. P. Engineer — for Plaintiff. 

F . J. Coltman — for Defendants. 

ORDER. — This is a chamber summons taken / 
out by the defendants for setting aside an ex parte 
order made by Kania J. on 28th July 1941 and for 
setting aside the service of the writ of summons 
effected pursuant to the said Judge’s order upon the 
defendants as representing all other members of the 
Great Indian Peninsula Railway Employees' Mu¬ 
tual Benefit Society. The suit is filed by the plain- 
tiff, who is an attorney of this Court, for damages 
for wrongful termination of his services by tho 
Great Indian Peninsula Railway Employees’ Mu- 
tual Benefit Society. The object of this society, as 
apparent from the rules which have been put in, is 
to provide any member of the society with legal 
assistance for his defence in the event of his being 
prosecuted for an offence or offences, under the 
Railways Act or the Penal Code, alleged to have 
been committed by him and arising out of and in 
the discharge of his duties, or of actions believed <] 
to be within the scope of his duties as an employee 

of tbe railway. , t , . 

The defendant society wanted a legal adviser. 
They advertised for the post. The plaintiff, who was 
one of the applicants, was selected, and ho took up 
his duties with effect from 1st July 1940. His ser¬ 
vices were terminated on 30th May 1941 and he 
claims,as I have already stated,damages for wrong, 
tul termination in tbe sum of Rs. 90,000. Defen¬ 
dant 1 is tbe president and defendant 2 is tho 
trustee of tbe society. Rule 22 a) provides [or the 
appointment of a trustee, and at the time the suit 
was filed defendant 2 happened to be the trustee. 

Defendants 1 and 2 are sued as IndTn 

selves and all other members of the Great Indian 
Peninsula Railway Employees Mutual Benefit 
Society. An ex parte order was obtained from 
|Tnia J. on 28th July 1941 for leave to sue defen- h 
dantsland 2 in their representative capacity under 
O 1 R. 8, Civil P. C., 1908, and this chamber sum- 
mens has been taken out to set a sl dethatorder. 

The grounds on which it is urged that this order 
should he set aside are that this particular society 
is a fluctuating body with varying members, and R 
is urged that pursuant to the order made by 
Kania J. every person who happens to be a m 
of the society at the time of the pass*,B of the 
decree, even though he became such a member af ter 

the accrual of the cause of “ ct,on ° liable to 
pendency of the suit, would be personally * J 
satisfy any decree passed in favour of he_ plain 
Also a person who became a member of the^sociM 

after the accrual of the cause o ^ during 

making of the order but ceased ^ he ^ per - 

thc pendency of the suit wou decreed 

sonnlly liable in the event of the suit being 
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in the plaintiff's favour. It is pointed out that such 
^ members have no common interest whatever with 
defendant 1 and defendant 2 in this suit. 

Mr. Engineer for the plaintiff urges that in a 
representative suit filed under 0. 1, R. 8, no per¬ 
sonal decree can be passed except against the defen¬ 
dants who are on the record of the suit co nomine . 
Ho points out that there aro funds of the society, 
that there is a trustee of the society, and that if 
the decree goes in favour of the plaintiff, the decree 
would be against the defendants on the record per¬ 
sonally, and as regards the other members who arc 
represented by defendants 1 and 2, it would be con¬ 
fined to their interest in the funds of the society. 
He further urge3 that there can be no question that 
the interests of all the members are common be¬ 
cause the employment was by the society and the 
dismissal also was by the society. It is not the case 
here that certain members of the society employed 
^ the plaintiff and some others terminated his servi¬ 
ces so that different defences might be available to 
different members of the society. Mr. Coltman, on 
the other hand, on the strength of the decisions in 
England, to which I shall presently refer, contends 
that in a representative suit if a personal decree is 
asked for, that decree is capable of being executed 
not only against the defendants on the record to 
nomine but also against all the persons whom the 
defendants represent. If that were so, then if a 
decree were to be passed in this suit, members of 
the society who were not members at the time the 
plaintiff was employed and also persons who ceased 
to be members when the plaintiff’s services were 
terminated would be liablo to pay the decretal 
amount. The question thereforo that arises for de¬ 
termination is what is the nature of the decree in a 
representative suit ? Sir Dinshah Mulla in his 
c commentary on the Civil Procedure Code states 
that the general rule of law is that in suits where 
one person is allowed to represent others as defen¬ 
dant in a representative capacity, any decree passed 
binds those others only with respect to the property 
of those others which he can in law represent, and 
although the party on record co nomuie may be 
made personally liable, no personal decree can be 
passed against tbe others. I am afraid that this 
proposition of law is not borne out by authoritie s 
both in this country and in England. The decision 
on which Sir Dinshah Mulla relies for this propo- 
sjtion of Jaw is the decision in 36 Mad. 414,1 and it 
is true that that particular decision does lay down 
the rule of law enunciated by Sir Dinshah Mulla. 
Bat the Court in that case was not called upon to 
construe 0. 1, It. 8, at all, and its observations on 
the effect of a decree passed under the provisions of 
that role are purely obiter. In the Madras case the 
plaintiff obtained a decree against the firm of M. L. 
V. bahib Malim & Co. in tho Supremo Court of 
bmgaporo. The only partner who was served and 
who defended the suit was defendant 3. The plain¬ 
tiff then filed a suit, based on tho judgment of the 
Singapore Court against defendant 3, against de¬ 
fendants 1 and 2 as representatives of a deceased 
partner and against defendant 4, another partner 
of the firm. Tho relief asked against them was 
personal restricted to partnership property 

in their hands. The Court hold that tho partners 
who wore not served in tho Singapore suit were not 
Jfcrsonally liablo but only the partnership pronertv 
jf any, in their hands was liable for the decree of 
the Singapore Court. 

M u d - 4 L 4: 13 I - c - 1006; 22 wo. 

bahib Thambi v. Hamid. 

1942 B/18 & 19 


The view taken by the Madras High Court of the 
effect of a decree in a representative suit is contrary 0 
to the whole stream of authorities in England and 
to ft decision of our own Court, to which I shall 
presently refer. In (1914) 2 K. B. 930- the plaintiff 
sued iu an action of debt for professional services 
rendered four named defendants on their own 
behalf and on behalf of all other members of an 
unincorporated religious society. Bucknill J. made 
an order authorizing the four defendants to defend 
on behalf of themselves and the unincorporated 
religious society. From this order of Bucknill J. 
there was an appeal, and Buckley L. J.’s judgment 
points out that the plaintiff was only suing for 
money, for which he wanted judgment against cer¬ 
tain persons, and he wanted by this order to be in 
a position to say that he was pursuing his remedy 
against persons who were not parties in the sense 
of being parties on the record. In the case, Mr. 
Lowentbal, counsel for the plaintiff, expressly dis- / 
claimed that if he got judgment in that action he 
could have enforced it against a person who was 
not a party, but Buckley L. J. refused to accept 
that disclaimer and observed that what the Court 
of appeal had to determine was whether, if that 
action went on, execution could be maintained 
against all the persons represented. In his opinion 
execution could be maintained, and, therefore, it 
was impossible to permit the defendants to be sued 
as representing not only themselves but all the 
members of the society. 

Tho decision in (1914) 2 K. B. 9302 had been 
referred to with approval in a subsequent decision 
of the English Court on the same question : (1928) 

1 K. B. 663, 5 and in this case it was clearly as¬ 
sumed that a personal judgment against the defen¬ 
dants on the record of the suit would be capable of 
execution against the persons whom they were re- $ 
presenting under the representation order. In (1937) 

1 K. B. 463* the defendants were sued as represent¬ 
ing the branch of the Durham Miners 1 Association. 
Greer L. J. explained the effect of the representa¬ 
tion order as making the members of the association 
at tho date of the writ defendants to the action to 
the 6amc extent and with the same consequences as 
if they had been named defendants in the writ 
Scott L. J. said (p. 475): “The vital thing to re-’ 
member is that judgment against representative 
defendants means judgment against each individual 
person covered by the representation.“ In 42 Bom. 
556^ the plaintiffs sued oertain defendants as re¬ 
presenting themselves and other members of the 
Dakshini Fulmftli caste under S. 70, Contract Act, 
1872, they having paid a 6ura of Rs. 7234 to save 
the properties of tho caste being sold in execution 
of the decree against the defendants. It is signifi- h 
cant to note tho form of the decree which was 
passed by Marten J. as he then was, in that case. 
Although a personal decree was asked for in the 
plaint, Marten J. took an undertaking from tho 
counsel for plaintiff 2 that ho would not levy elo¬ 
cution under the decree except against the immov- 


2. (19141 2 K. B. 930 : 83 L. J. K. B. 1188 : 109 

V 80 T - ht R - 171 » Walker Sur. 

3. (1928) 1 K. B. 663: 96 L. J.K.B. 1040: 71 S.J, 

? 64 : B; ™ : 138 L. T. 14, Hardfo ft 

Lane, Ld. v. Chiltern, 

4 ; WL 1 K ' 463 : 106 L - J - K. B. 108 : 156 
« S A J> 77 : 63 T. L. It. 213 : (1937) 
1 All E. R. 75, Barker v. Allanson, ; 

5. (’17) 4 A. I, R. 1917 Bom. 141 : 42 I. C. 9 : 42 
Bom. 556: 19 Bom. L.It. 650, Bhiooobai v. Hnribft 
ivaghuji. 
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able property of the caste or the shares of the 
a members of tho caste, and on that undertaking 
being given, a decree was passed for payment of the 
sum of Rs. 7234. This undertaking would have 
been meaningless if all the members of the caste 
represented by the defendants had not been per¬ 
sonally liable under the decree. Further, Marten J. 
sounded a note of warning against making orders 
under O. 1, R. 8 in Chambers without careful con¬ 
sideration, as the Court might thereby make persons 
liable for large sums who were not parties to the 
suit and who had not personally authorised the 
litigation. 

The proper form of pleadings in a representative 
suit was discussed in a decision in (1927) 1 K.B. 374.® 
That was a suit by the plaintiffs for hire of certain 
films supplied by them to an unregistered society 
for exhibition. There were seventeen defendants in 
all, eleven defendants being members of the society 
° and six defendants as trustees in whom the funds 
of the society were vested. The statement of claim, 
as originally drafted, asked for a simple money 
decree and an order against the trustees for pay¬ 
ment of tho same and costs of the suit. Horridge J. 
made a representation order directing that the first 
eleven defendants should defend the action on behalf 
of the members of the society, but dismissed tho 
last six defendants as trustees from the action on 
the ground that the statement of claim, so far as it 
concerned them, disclosed no reasonable cause of 
action, and was frivolous and vexatious. There was 
an appeal from this order of Horridge J. and the 
Court of Appeal allowed the pleading to be amended 
by inserting first in the statement of claim a decla¬ 
ration that the sum claimed by the plaintiffs was 
due and owing from the members of the society, 
and it allowed the trustees to remain on the record 
e altering the statement of claim as against them to 
this extent that whereas as originally drawn it 
made the trustees personally liable for the costs of 
the action, but now it only asked for payment out 
of the assets of the association in their hands. 
Rankes L. J. observed in his judgment that (p.377): 

"As it was originally framed the relief asked was 
judgment for the amount due as against the eleven 
defendants personally, instead of a declaration of 
right as between the plaintiffs and the class whom 
the named defendants represent. That was not the 
proper form in which to ask for judgment in a re¬ 
presentative action, . . .. n 

This decision clearly establishes that in a spit 
where the defendants are sued in a representative 
capacity all that tho plaintiff is entitled to against 
them is a declaration of his right as against the 
class whom the named defendants represent. He is 
d no t entitled to a personal decree against them, but 
is only entitled to be paid out of the funds or the 
property and assets belonging to the class and in 
which all members of the class are interested. Now, 
looking to the plaint in this suit, I think it offends 
against the principles laid down by Bankes L. J. in 
(1927) 1 K.B. 374.° It does not seek for any decla¬ 
ration of liability on the part of the members of the 
society for the amount claimed. It merely asks for 
a personal decree against the defendants nor is there 
any suggestion in the plaint that the decree which 
the plaintiff might obtain would be restricted to the 
tad' ol the society in the hands ot the t.us.» » 
any other body in whom the funds are vested under 
the rules of the society. Mr. Engineer has stated in 

(1927) 1 K.B. 374 : 96 L.J.K.B. 161 : 136 L. T. 
295 : 70 S.J. 1138 : 43 T.L.R. 7, IdealFilms, Ltd. 
Richards. 


the course of his arguments on the Chamber Sum¬ 
mons that he is prepared to give an undertaking on A 
behalf of his client that he would not execute the 
decree even if he obtained a personal decree against 
defendant 1 or against defendant 1 and defendant 2, 
but would restrict the operations to the funds of the 
society. He has also offered, if necessary, to amend 
the plaint to bring it in conformity with the prin¬ 
ciples laid down in (1927) 1 K.B. 374. 6 As I have 
pointed out, a similar disclaimer was made by 
another counsel in (1914) 2 K.B. 930.- As regards 
the question of the amendment of the plaint, till 
leave is given by the Court it is not possible for me 
to say what form the plaint would take. The ques¬ 
tion that I have to decide is, on the plaint as it 
stands today, whether the order made by Kania J. 
giving the plaintiff leave to sue the defendants in a 
representative capacity was justified. As, in my 
opinion, if a decree was passed against the defen-! 
dants on the plaint as it stands, it would be open to / 
the plaintiff to execute it against persons other than 
those who are on the record of the suit, some of 
whom were in no way privy to the contract between 
the society and the plaintiff, I think that the order 
made by Kania J. cannot be justified and should 
not be allowed to stand. I therefore make the sum¬ 
mons absolute in terms of prayers (a) and (b) of the 
summons and direct that the plaintiff should pay 
the costs of the summons. I certify counsel. 
K.S./R.K. Summons made absolute. 

Q p t _ 

(’40) Chltaley, 0. 1 R. 8, N. 21. 

(’ 41 ) Mulla, 0. 1 R. 8 Page 511 Pt. (q). 
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Darbar Shree Naransinhji Chandra- 
sinhji — Defendant — Appellant 

V. 

Madliavsing Kcsarising Dcsai — 

Plaintiff — Respondent. 

Second Appeal No. 340 of 1939, Decided on 29th 
August 1941, from decision of Munsif, Assist. 
Judge, Ahmedabad, in Appeal No. 262 of 1937. 

(a) Inam — Saranjam and Patdi Rules — 
Resemblance and difference between, explained. 

In the Saranjam Rules there is one rule to the 
effect that the proposed orders regarding|NM«n 
to Saranjams in accordance with the above 
must as they constitute a technical re-grant of tbe 
Saranjam, be submitted for the sanction of Govern- 
ment. and there is another rule to he effect that 
every Saranjam shall be held as ‘ J 
it shall be formally resumed on the death of the 
holder, and that in cases in which it ts capable of 
further continuance, it shall be made over to the 
next holder as a fresh grant from Government, 
unencumbered by any debts or charges rave such 
as may be specifically imposed by Government itself. 

Now this technical resumption and re-grant does 

common point between both these sete of rules 
this extent that each holder for the| timebe g 
to hold a life estate, and that>t >s ‘o pas 
next holder unencumbered by any deoib u * 

save those specifically imposed 
second point of difference bet ween 'thes tvvose 

rules is that whereas there is no speem F 
Xout alienation in the Saranjam Rules of 1898, it 


V. 
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is enacted in tbe Patdi Rules that the estate shall 
a be inalienable and impartible and that any elieua- 
tion whatever shall be invalid. (P 141 C 1] 

(b) Inam—Patdi estate—Alienation by bolder 
is invalid from its inception and not Irom death 
of holder. 

A sale of land by a holder of Patdi estate is in¬ 
valid from its inception and not from the death of 
the holder during whose lifetime it took place. 

[P 141 C 1, 2] 

(c) Adverse possession — Patdi estate — 
Alienee o! land of, from holder—Alienee holds 
adversely and title of estate is extinguished 
after 12 years even though there has been series 
of holders having life estates. 

If a person bolds land adversely for a period of 
more than twelve years, the title of the real owner 
would be extinguished under S. 28, Limitation Act, 
b and the adverse holder’s title would bo complete 
after that period, so that if there is any litigation 
between him and the successor of the real owner, 
the person who has perfected his title by adverse 
possession can plead his title based on adverse 
possession. [p 141 c 2 ] 

Where a holder of patdi estate sells land, the sale 
is invalid at tbe start and therefore the adverse 
possession of the alienee begins to run from the 
date of the sale and continues to run throughout 
during the whole period when the succeeding 
holders come on the estate and in such a manner 
that each succeeding holder is bound by tbeadverse 
possession of the alienee for more than twelve years 
and such adverse possession is not aflected by the 
rule that each holder has only a life estate. 

(P Ml C 2] 

O (d) Limitation Act (1908), Art. 134B-Article 
has retrospective effect. 

The law of limilation applicable to a suit or 
proceeding is the law in force at tho time of the 
institution of the suit or proceeding unless there is 
* d f lSt !o 4 t J > ? vSfli0n t0 the c °°trary and therefore 
/nr. in? has respective effect : 35 All. 227 
Ir.o.j, liel. on. jp 242 Q 

(e) Adverse possession - Religious institu¬ 
tion—Suu by predecessor of manager barred— 
succeeding manager has also no title. 

./J* “*? of managers of religious institu¬ 
tions if a suit by the predecessor of a manager is 
barred, his right is extinguished and thesucceeding 
manager or trustee is equally without title : Com 
law referred. [p m c ^ 

. r th A *T u SC Possession-Saranjam lands- 

I here can be adverse possession (Obiter). 

It ia open to a person to acquire title by adverse 

SSuSLit regard 40 * of the ISC 

Lstate where there >s a resumption and re-grant • 

ReHZ: ( ’ 16) 3 A ' L R - 1916 Bom^ 27 3 ; 

Chwdrigar T 

Pathak — for Appellant. ' lm 

A..G, Desai — for Respondent, 

eEffiEfcflZ las'Ks 

permanent injunction against tbn HXt to 
restrain him from obstructing the plaintiff's pos- 
session and enjoyment of tho plaint land which 
consists of a plot of land situated at Patdi in what 
18 known as Patdi Estate. The plai^W in 


substance was that bis grandfather acquired the 
suit plot along with another bigger plot situated in e 
its neighbourhood from the then Chief of Patdi on 
17th January 1879. The consideration of the trans¬ 
action was Its. 1800, out of which Rs. 120U were 
paid in cash and for the rest of the amount, i. e., 
Rs. 400, the purchaser transferred to the then 
Chief two rooms belonging to him at Patdi. It was 
thus a transaction of part sale and part exchange. 

At the time when this transaction took place ono 
Ilimatsinbji was the Chief of the Patdi Estate. He 
died in 18^4 and was succeeded by Surajmalji who 
died iu 1913. Thereafter Dolutsinbji succeeded to 
the estate till his death in 1928, and after his death 
the original defendant in the present case Raghu- 
virsinhji became the Chief. After his death during 
the pendency of this appeal the present Chief Naran- 
sinhji has been brought ou the record. I am giving 
this list of the successive Chiefs of Patdi, because n 
would be a material point in this appeal as to whe- / 
ther the original transaction of what I might call 
sale would be binding ou the successors of the Chief 
in whose lifetime it took place. This Patdi estate is 
situated in British India although some of the 
villages, belonging to the Chief, are situated iu 
Kathiawar and for those villages Patdi is under the 
political jurisdiction of the Agent to the Governor- 
General in Kathiawar. Rut for these particular 
villages which are situated in British India the 
Chief of Patdi is holding under a tenure which has 
been now defined under the Government Resolution 
of 1908. It is there described as a sort of Saraniam 
estate governed by its own rules. The material rules 
are that the estate is continuable in perpetuity to 
the holder of the jurisdictional estate of Patdi in 
Kathiawar for tbe time being, subject to tho con- 
ditions speeded in the Government Resolution of 
1908, that the estate shall bo held as a life estate g 
by each holder for the time being, and shall pass to 
the next holder unencumbered by any debts or 
charges save such as may be specifically imposed by 
Government itself. The next rule which is material 
for the purpose of the present appeal is that tho 
estate shall be inalienable and impartible, and as 
regards succession and inheritance including adop¬ 
tion will follow tho junsdiotional estate in Kathia- 
war and that any alienation whatever shall be 
invahd It may he taken for the purpose of this 
appeal that these rules, which were enacted for the 
1908, are retrospective in their effect 
and that they would apply to any transaction which 
took place before they came into force. 

Now the plaintiff's case was that ever since this 
transaction of 1879 ho has been in possession of 

the property conveyed by sale, which property may 

be shortly described as the bigger plot and the i. 
smaller plot which is the suit plot. The plaintiff's h 

Tver H h iS in , 1894 he built * structure 
over the bigger plot and ever since then be has been 

occupying the house. His possession however of The 

fS •“ ‘ T he suit P‘ Qt Wan with tho trnns 
sale ,n J “ n «ary 1879, and although that 
transaction was an oral ono as it took place before 
the passing of the Transfer of Property Act of 1682 

s£ s 
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ever since then it remained an open plot and it was 
c only in 1032 when the plaintiff tried to put a hedge 
round it that the defendant came to know about 
assertion of its title by the plaintiff. The defendant 
further says that the suit plot has been entered in 
the records of the Patdi Estate as belonging to the 
Estate and that entry dates from the year 1894. 
There is no evidence as to how the suit plot was 
entered in the records of the Estate before 1894 
because it is alleged that those records have been 
lost or could not be traced. 

Both the lower Courts have held on the evidence 
that the plaintiff’s predecessor-in-title did get pos¬ 
session of the property in 1879 when the transac¬ 
tion of sale took place. It is true that there is no 
direct oral evidence on this point, and that is due 
to the fact that the plaintiff has not been able to 
give testimony of any person who was alive in 1879 
and who could depose that the possession was 
b transferred at that time. But the plaintiff has led 
the evidence of some witnesses and ha9 also led 
some documentary evidence to show that the posses¬ 
sion of the suit plot must have been given to his 
predecessor-in-title in 1879. He has produced a 
rent-note, Ex. 134, of the year 1885, i. c. about six 
years after this transaction took place. That rent- 
note is in respect of a godown which was built by 
the plaintiff's predecessor on the bigger plot in 1885, 
and there is a recital therein that “the wall on the 
north abuts on your open land.” That open land is 
the plaint land in suit here. So that in this trans¬ 
action of 1885 this open land has been described to 
be in possession of the plaintiff’s predecessors-in- 
title. There is a similar description in a document, 
Ex. 144, of the year 1907. The oral evidence con¬ 
sists of three or four witnesses who have deposed 
that they have seen the plaintiff and his predecessor 
o making all sorts of use of the plot in dispute, 
namely tethering cattle, keeping his carts, keeping 
instruments of agriculture and sundry articles, etc. 
The trial Court was of the opinion that the plain¬ 
tiffs predecessor did get possession of the suit plot 
in 1879 although after 1894 according to the entries 
in the bhada patraks in the books of the defendant 
the suit land was shown as being in possession of 
the defendant’s estate and that therefore the plain- 
tiff’s predecessor lost possession in that year. The 
appellate Court, however, differs from the trial 
Court on that point and holds that the entry in the 
bhada pair ok is not reliable as the defendants 
officers were interested in making that entry. Ine 
learned Judge believes the oral evidence led by tne 
plaintiff and holds from the oral as well as docu- 
mentary evidence that the plaintiff's predec^sor- 
in-title must have got possession of the “[jPj 0 * 
d 1879 at the time of the transac ion and that ever 

since then till 1933, when the plaintiff was aought 
to be ousted by the defendant, he was in po^sion 

° f IUs^rged as against this finding that it is based 
not upon evidence but upon a s°rt ofp^umptmn 
which is not supported by any evidence. The argu 
ment is that there is no direct evidence to show 

that the plaintiff's predecessor-in-title had been 

given possession of the suit plot in 1879. ““ 
therefore even though the plaintiff s d ,g 

be believed, that possession may bo sa d to date 
from 1885 onwards but 

I do not think however that the find ng of the lower 
appellate Court that the possession of the suit plot 

by the plaintiff and his predecessors had becn 

proved from 1879 can be said to be Z 

illegality in the sense that there is no evidence to 
support it. The plaintiff has led the available oral 


and documentary evidence about possession of the 
suit plot by his family. If there is no living parson e 
coming foward to depose that the possession of the 
suit plot was given in 1879, the lower appellate 
Court was entitled to infer from the other evidence 
adduced by the plaintiff that the possession of the 
suit plot must have been given to the plaintiff’s 
family at the time when the transaction took place. 

The earliest document relied upon by the plaintiff 
is of 1885, i. e., six years after the transaction took 
place, and if it can be said that the suit plot was in 
possession of the plaintiff’s family in 1885, it would 
certainly be reasonable to infer that th'at was 
because possession had been given to the plaintiff’s 
family in 1879 when the sale transaction took place. 
That inference is further strengthened by the fact 
that the bigger plot, which was also sold to the 
plaintiff’s family in the same transaction of 1879, 
has been not only proved but admitted to be in the 
possession of the plaintiff’s family ever since 1879. / 

I think therefore the lower Court was right in mak¬ 
ing a reasonable inference that the suit plot must 
have been given possession of to the plaintiff’s pre¬ 
decessor at the time when the transaction took 
place. It must therefore be held that this transac¬ 
tion of sale was perfeoted by possession. 

The next question is whether the transaction was 
valid and binding on the Chief of Patdi who was a 
party to that transaction, as well as on the succes¬ 
sive Chiefs who followed him. The defendant’s con¬ 
tention on that point is shortly this that this estate 
is held as a life-estate by each holder for the time 
being and that it is to pass to the next holder un¬ 
encumbered by debts or charges except those im¬ 
posed by Government, and further that the estate 
was inalienable and would follow the jurisdictional 
estate in Kathiawar. It is contended on these rules 
that whatever may be the position with respect to * 
the Chief of Patdi who entered into the transac¬ 
tion, it would not be binding against thechiefswho 
succeeded him. The next chief, i. e., Surajmalji, 
who succeeded Himatsinhji in 1894 took the elate 
not as a successor of Himatsinhji but in his own 
right on the ground that it was conferred upon him 
by the Government, or, as the defendant prefers to 
put it, on the resumption of the estate by the Cjov- 
ernment on the death of Himatsinhji and rc-grant 
of the same to Surajmalji in 1884. Surajmalji there¬ 
fore took the estate free from any 
the sense that he would not bo bound by any trans- 

action of sale executed by his predecessor, and it 

would therefore, follow according to the defendant 
that if any person came on the land under any such 

adversely as against the successor. The argument 
Does farther and it is contended that even though h 
the person who claims to bo in adverse possession 
remains in possession for a period of more than 12 
years durimTthe life-time of the successor of the 
Chief who entered into the transaction, l. e.,, in the 
present case during the life-time of Surajmalji, and 
even though, for the sake of argument, Surajmalj 
may be b!Ud by the adverse posseon oMhe 
holder of the land, h.s succcssor w.n not bc bou^ 
by that adverse possession. In other word . t 
not amount to adverse possesion ugain^ O's 
Lsor because outho death of Sowf* 

must be taken to have bee “ 1 ch£f Dolatsinbjl 
ment and re-granted to the next C Logi- 

who took the estate free from a J > ? that 

«*h o, eaoh 
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Chief, the next Chief takes not as a representative 
0 of his predecessor but by virtue of a fresh grant by 
Government. 

In order to appreciate this argument, it is neces¬ 
sary to see exactly what the position is according 
to the rules by which this estate is governed. It 
must be stated here that these rules were framed in 
1908 and they are only applicable to this particular 
estate of l’atdi. In the Bombay Presidency there 
are several Saranjams, especially in the Southern 
Maratha Country, and in the year 1898 Government 
framed with respect to political inams certain rules 
which are technically known as Saranjam Rules. 
But it is important to note that the present estate 
is not governed by those rules. It is governed only 
by the rules which have been enacted in the Gov¬ 
ernment Resolution of 1908. This difference must 
be appreciated because there is a material difference 
in certain respects between the Saranjam Rules of 
b 1898, and what I might call the Patdi Rules of 
11908. In the Saranjam Rules there is one rule to 
the effect that the proposed orders regarding suc¬ 
cessions to the Saranjams in accordance with the 
above rules must, as they constitute a technical re¬ 
grant of the Saranjam, be submitted for the sanc¬ 
tion of Government, and there is another vale to 
the effect that every Saranjam shall be held as a 
life estate, that it shall be formally resumed on the 
death of the holder, and that in cases iu which it is 
capable of further continuance, it shall be made 
over to the next bolder as a fresh grant from Gov¬ 
ernment, unencumbered by any debts or charges 
save such as may be specifically imposed by Govern¬ 
ment itself. Now, thi6 technical resumption and re¬ 
grant does not find any place in the Patdi Rules. 
There is a common point between both these sets 
of rules to this extent that each holder for thetime 
c being is to hold a life-estate, and that it is to pass 
to the next holder unencumbered by any debts or 
charges save those specifically imposed by Govern¬ 
ment. The second point—and that is a very material 

point of difference between these two sets of roles_ 

is that whereas there is no special provision about 
alienation in the Saranjam Rules of 1898, it is en¬ 
acted in the Patdi Rules in R. 4 that the estate 
shall bo inalienable and impartible and that auy 
alienation whatever shall be invalid. 

There was some years back a litigation in this 
Court between the then Chief of Patdi and abhayat 
or cadet belonging to that family. The disputo 
there did not turn upon the point of adverse pos¬ 
session as it does in the present case but upon the 
alleged liability of the Chief to pay or to continuo 
certain grants of maintenance to the bbuyats of the 
family of the Chief. Incidentally, the Patdi Rules 
were considered in the judgment of this Court 
which is exhibited in tho present suit as Ex. 237 
d ?2o 0 the distinction between the Saranjam Rules of 
1898 and the Patdi Rules has been clearly shown 
in that judgment. It is specifically stated that the 
Saranjam Rules of 1898 do not apply to tho Patdi 
liStato which is governed by its own rules, and it 
is further stated that although tho Patdi Saranjam 
is held as a life-C3tate, there is no rule of resump¬ 
tion and re-grant in the case of Patdi Estate. To 
my mind, therefore, in order to test whether the 
plaintiff can claim the land by adverse possession 
as against the estate, we have to clearly bear in 
inind this position that all that the Patdi Rules 
,say is that each holder is a holder of a life estate 
and that any alienation would be invalid. We have 
therefore, to start from this position that the sale 
transaction of 1879 was invalid, and in my opinion 
'Under the rules *t must be taken to be invalid from 


its inception and not from the death of the chief, 
during whose lifetime it took place. 

I may state here that that is not a very material 
point in this case because even if tho adverse pos¬ 
session be taken to run from the death oi the Chief 
who entered into the transaction, the plaintiff’s 
predecessor had got possession for more than twelve 
years during the lifetime of his successor, but as it 
is under the rules it ?>eems to mo that, the transac¬ 
tion of 1879 must bo taken to be invalid at the 
start arid cannot be regarded as valid during tho 
lifetime of Himatsinbji and invalid after his death. 
That being so, the question would be whether ad¬ 
verse possession begins to run from 1879 and if it 
does, whether it continues to run throughout 
during the whole period when the succeeding chiefs 
came on the estate and in such a manner that each 
succeeding Chief was bound by the adverse posses¬ 
sion of the plaintiff for more than twelve years. Ini 
au ordinary case, if a person holds land adversely / 
for a period of more than twelve years, the title of 
the real owner would be extinguished under S. 23, 
Limitation Act, and the adverse holder’s title 
would be complete after that period, so that if 
there is any litigation between him and the suc¬ 
cessor of the real owner, the person who has per¬ 
fected his title by adverse possession can plead his 
title based on adverse possession. 

In the present case also, apart from the defen¬ 
dant’s argument as to each Chief being the holder 
of the life-estate, title of the plaintiff would he per¬ 
fected after twelve years* adverse possession. But it 
is contended that on account of a series of succes- 
6ive life-estates there could be uo adverse possession 
at all, and reliance is placed for that purpose on the 
definition of ‘'plaintiff” in S. 2, Limitation Act, 
and the wording of Art. 144, Limitation Act. Now, 
this theory, to my mind, is based upon this that on Q 
the death of each holder of the Estate Government 
resumes tho whole Estate and re-grants it to the per¬ 
son who is installed on the Estate as his successor, 
and as the successor, therefore, comes underdho re¬ 
grant, he cannot be deemed to be in law the succes- 
sor-in-title of the previous holder. Therefore, the 
adverse possession, which might begin to run as 
against the previous holder, cannot continue to run 
when tho successor comes in possession of the 
Estate. In my opinion, if this argument is entirely 
based on the theory of resumption and re-grant, it 
must he rejected for the simple reasou that this 
estate is not governed by tho theory of resumption 
and re-grant, whatever may bo the case with regard 
to the Saranjam estates governed by the Saranjam 
Rules of 1898. 

But then it is contended that even apart from 
resumption and re-grant, tho fact that each holder h 
of the Estate has got a life-estate is sufficient to 
show that his successor does not claim through 
him but claims independently of him ns a grantee 
from the Government, and therefore ho would not 
be bound by any act of trespass which might bo 
committed by a person during the lifetime of tho 
previous holder. In support of this argument, it 
seems reliance bad been placed on behalf of tho 
defendant in tho lower Court upon certain decisions 
relating to the estate of mahant of a math, and it 
\vas sought to bo contended that in those cases the 
alienation made by a particular mahant would not 
be binding on his successor, although that aliena¬ 
tion may be binding on that particular mahant who 
entered into it. Tho cases relied upon on behalf of 
the defendant aro tho cases of permanent tenanoy 
granted by a mahant and not cases of unauthorised 
alienations made by him in which the person who 



M2 Bombay Naransinhji y Madhavsing (Divatia J.) 


A. I. R. 


comes into possession begins to hold the land from 
0 . its start adversely against the owner by virtue of 
the invalidity of the transaction, and with regard 
to such an alienation in the case of a mahant the 
position seems to be quite clear under the decisions 
of the Privy Council as well as the different High 
Courts before the introduction of the present 
Art. 134-B, Limitation Act, in 1929. That article 
expressly says that a suit by the manager of a 
Hindu, Mahomedan or Buddhist religious or chari¬ 
table endowment to recover possession of immove¬ 
able property comprised in the endowment which 
has been transferred by a previous manager for a 
valuable consideration, the period of limitation is 
twelve years from the death, resignation or removal 
of the transferor. This article is based on the theory 
that each manager has power to enter into a trans¬ 
action during his term of managership and his acts 
would not be binding on the managers who succeed 
b him. Even so, it has been enacted here that in the 
case of a person, who comes in possession of any 
land under an invalid title, limitation does begin 
to run from the death or removal of the manager 
who has entered into the transaction of transfer. 
Therefore if that person remains in possession for 
more than twelve years after the death of the 
manager who entered into the transaction, the title 
of the possessor by adverse possession would be 
complete oven though the manager at that time had 
only a limited power of management during his 
[lifetime and did not hold the Estate absolutely. In 
my opinion, this article being an article in the 
Limitation Act, would have retrospective effect 
because as laid down by the Privy Council in 35 
All. 227, 1 the law of limitation applicable to a suit 
or proceeding is the law in force at the time of the 
institution of the suit or proceeding unless there is 
c a distinct provision to the contrary. As there is no 
distinct provision here, Art. 134B would have 
retrospective effect. So that if the present case be 
treated on the analogy of a transaction entered into 
by the manager or a mahant of a math, Art. 131B 
must, in my opinion, be held as applicable to the 
facts of the present case with the result that limi¬ 
tation would begin to run in any case from the 
time of the death of Himatsinhji in 1884, and if 
that is the case, the plaintiff must be deemed to 
have acquired title by adverse possession for more 
than twelve years. 


d 


But even apart from Art. 13415, it has been held 
in the case of managersof religious institutions that 
if a suit by the predecessor of a manager is barred, 
his right isextinguished and the succeeding manager 
or trustee is equally without title. I may mention 
here some decisions which have held to this effect 
even independently of Art. 134B. The latest case on 
this point is A.I.R. 1938 Mad. 415.- There is also 
.'another case, A.I.R. 1938 Cal.81,*and even before that 
there was a decision to this effect in 23 Cal. 536. 1 
Even in our own High Court, Sir Lawrence Jenkins 
ha.«, in 27 Born. 373> adopted the same principle. 


1. (’13) 35 All. 227 : 19 I. C. 291 : 40 I. A. 74 : 11 
A. L. J. 389 (P. C.), Soni Ram v. Kanhaiya Lai. 

2. (*38) 25 A I.R. 1938 Mad. 415 : 183 I. C. 88 : 
(1938) 1 M.L.J. 113, Alam Khan v. Karuppanna- 

3™V3$) 25 A.I.R. 1938 Cal. 81 : 176 I.C. 695 : 66 
C.L.J. 388 : 42 C.W.N. 469, Panna Stmdari v. 
Benares Bank Ltd. 

4. (’9C) 23 Cal. 53C, Nilmony Singh v. Jagabandhu 

5 ^ 03 ) 27 Bom. 373 : 5 Bom.L.R. 241, Narayan 
v. Sbri Ramchandra. 


It seems to me therefore that if the analogy of a 
math is to be applied to the present estate, then it 
must be clearly held that the plaintiff has perfected 
his title by adverse possession. 

But it is now contended on behalf of the defen¬ 
dant that the analogy is not perfect and that the 
present Estate is governed by its own rules under 
which each one has a life-estate. It is further con¬ 
tended that there is nothing in law against a series 
of successive life-estates, although it may not be 
open to a person to create such estates by means of 
a transaction of gift or will. It is contended that it 
was open to the Government to create a series of life- 
estates in the present case in such a manner that 
each holder of the Patdi Estate for the time being 
claims to bold the Estate independently of his pre¬ 
decessor. In my opinion, even though it is true that 
the successor of the previous holder does not claim 
through his predecessor in the sense that he is his 
legal representative by the personal law of inheri¬ 
tance, still it does not necessarily follow therefrom 
that if a person has acquired a valid title by more 
than twelve years’ adverse possession, that title 
should be ignored entirely by the successor of the 
particular Chief during whose lifetime the twelve 
years' possession ha9 beeen complete. If in the 
present case during the lifetime of Surajmalji the 
plaintiff’s family held this suit land openly and 
adversely to the Patdi Estate for a period of more 
than twelve years, under S. 28, Limitation Act, the 
title of the real owner, namely, the Patdi Estate, 
became extinguished. That being so, the successor, 
who came on the Estate in 1913, got the Estate as 
it was at the time when his predecessor died. If 
therefore the estate had lost by adverse possession this 
particular suit land and if the plaintiff's predecessor 
had become its owner by the extinction of the defen¬ 
dant's title thereto, the Estate which came to the 
successor was the Estate minus this land the owner¬ 
ship of which had passed from the defendant to the 
plaintiff’s family. In that sense although it is true 
that each successive holder of the Estate claims in 
his own right and not on the rights of the previous 
holder, it still follows that it would be open to a 
person to acquire title by adverse possession of any 
land for more than twelve years. The fact there¬ 
fore that under the Patdi Rules the holder for the 
time being has a life-estate, does not, in my opinion, 
come in the wayof the acquisition of title by adverse 
possession. I may state here that even under the 
Saranjam Rules of 1898, it has been held that there 
could be adverse possession of a part of the Saran¬ 
jam property, and I may r*fer to two decisions °f 
this Court in 34 Bora. 329* and 40 Bom. 606.7 The 
latter decision has been criticised by Fawcett J. in 
26 Bom.L.R. 11738 0 n the ground that the male 
representative cannot be said to be “entitled to suc¬ 
ceed" under the Saranjam Rules, but it is still good 
law on the point that it is open to a person to ac- 
quire title by adverse possession with regard to a 
part of the Saranjam Estate where there is a re- 
sumption and rc-Rrant. In this Estate there is no 
resumption and re-grAnt; there is only a life-estate. 
It would therefore follow with much greater force 
in the present case that there could be acquisition 

6. (’10)34 Bom. 329 : 5 I.C. 965 : 12 Bom.L.R. 

203, Trimbak Ramchandra v. Gularn Zilani. 

7. (’16) 3 A.I.R. 1916 Bom. 273 : 36 I.C. 50o : 40 

Bora. 606 : 18 Bom.L.R. 768, Madhavrao Han- 

harrao v. Anusuyabai. ^ « roft . 4Q 

8. (’25) 12 A.I.R. 1925 Bom. 197 : 89 I.C. 539 . 49 

Bom. 126 : 26 Bom.L.R. 1173, Secretary of State 

v. Girjabai. 
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of title by adverse possession. In my opinion there- 
2 fore the lower Court was right in holding that the 
plaintiff's title has been perfected by adverse posses¬ 
sion, and that he is entitled to the relief which he 
claims. The decree of the lower appellate Court is 
therefore confirmed and the appeal is dismissed 
with costs. 

K.S./R.K. Appal dismissed. 

Limitation Act — 

(c) C42> Chitaley, S. 2S, N. 5 Pt. 2; Arts. 142 A 
144. N. 93 Pt. I and N. Gl. 

(\3S) IUistomji. S. 2S Page 517 Pt. 7. 

(d) (*42) Chitaley, Arts. 134A to 134C. N. 3 Pt. 1 
Preamble Note 15 Pt. 11. 

(’3K) Rustomji, Arts. 134A, B AC Page 1209 
Pt. 5. 

(e) (’42) Chitaley, Arts. 134A to 134C, N. 10 Pt. 1; 
Arts. 142 A 144, N. 49. 

0 (’38) Rustomji, Arts. 134A, B A C Page 1213 

Pt. 3. 
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Broomfield and Macklin JJ. 

Kantaiva Basappa Patil and another — 
Defendants — Appellants 

v. 

Sangangotvda Shivshankreppa Patil — 
Plaintiff — Respondent . 

First Appeals Nos. 234 and 297 of 1939, Decided 
on 27th August 1941, from decision of First Class 
Sub-Judge, Bijapur, in Suit No. 3G7 of 1938. 

* Hindu law — Adoption—Dwyamushyayana 
6 son dying — Adoptive mother and natural 

mother inherit equally—Adoptive mother again 
adopting—Natural mother is not divested. 

Where a boy is adopted according to the dwya- 
mushyayana form on the death of the boy, the adop¬ 
tive mother and the natural mother take jointly 
and equally as co-heiresses. If the adoptivo mother, 
after the inheritance has passed in this way adopts 
another son, the natural mother is not divested of 
the property inherited especially when her consent 
is not obtained for the adoption : Case law discus¬ 
sed. (p 143 C 2; P 144 C 2] 

P. V. Kane (in 234), G. N. Thakor and K. G. 

Datar (in 297) — for Appellants. 

G. N. Thakor and K. G. Dalar (in 234) — 

for Respondent. 

K. V . Joshi and P. V . Kane (in 297) — 
d for Respondents 1 and 2 and 3, respectively. 

MACKLIN J. — These appeals arise out of a 
suit which is an off-shoot of the litigation ending in 
57 Bom. 74. 1 Shivlingnppa and Basappa were sepa¬ 
rated brothers. Shivlingappa died in 1921, and his 
son Shivshankreppa died in 1922. In 1923 Shiv- 
ehankreppa’s widow Gurlingawa udopted Shidling. 
appa, who was then the only son of Basappa and his 
wife Kantawa. The adoption was in the dwyamush¬ 
yayana form, with the result that the adopted son 
is to be regarded as having two fathers and two 
mothers. Soon after tho adoption, the adopted son 
died, and litigation then arose between Gurlingawa 
on the one hand and the adopted son’s natural father 
and mother on the other as to the inheritance. It 

1. (’33) 20 A.I.R. 1933 Bom. 137: 142 I.O. 634: 57 
Bom. 74 : 35 Bom.L.R. 75, Basappa Dandappa v. 
Gurlingawa Shivshankarappa. 


was held by this Court that the two women inheri- q 
ted equally. Gurlingawa has now adopted the plain¬ 
tiff. Basappa is now dead, and since the first litigation 
Kantawa has bad a second son. The adoption of the 
plaintiff was subject to an agreement between him 
and Gurlingawa that he should not take Gurlingawa's 
property until after her death. He has accordingly 
sued Kantawa (defendant 1) and her son (defendant 
2) for the property which went to Kantawa ns tho 
result of this Court's order. There is also defen¬ 
dant 3, who is an alienee. The material issue with 
regard to the suit in so far as it was against Kon- 
tawa and her son was whether the adoption of the 
plaintiff had the effect of divesting Kantawa of the 
property which she took by inheritance from the son 
first adopted. On that issue the trial Court came to 
the conclusion that the plaintiff was entitled to im¬ 
mediate possession of that property, since Kantawa 
was divested of it as soon as the plaintiff was adop¬ 
ted. But it rejected the claim of the plaintiff with / 
regard to the alienee. Accordingly two appeals have 
been presented to this Court, one by KanUwa and 
her son (First Appeal No. 234 of 1939) against the 
order divesting Kantawa of the property, and the 
other (First Appeal No. 297 of 1939) by the plaintiff 
against the order rejecting his claim against the 
alienee. 

For the present I confine myself to First Appeal 
No. 234. The plaintiff's case at the trial, put shortly 
was that as co-heiresses of Shidlingappa's property 
the women were no more than joint tenants of it; 
that the estate was an indivisible estate, so that 
the rights of each co-heiress were the same; that 
the estate inherited by the adoptive mother was a 
widow’s estate of which she would necessarily have 
been divested upon her making a second adoption 
but for her agreement with the adopted son; and 
that the estate inherited by tho natural mother ® 
Kantawa being the same as that inherited hy the 
adoptive mother was liable to divestment as soon as 
the adoptivo mother made a second adoption. This 
contention was accepted by tho learned Judge. For 
the view that what the two women inherited was a 
joint and indivisible estate he relied upon tho deci¬ 
sion in 57 Bom. 74l where Pntknr J. said “I think 
therefore that the view of the lower Court that the 
plaintiff and defendant 5 succeed to the property 
jointly is correct." For the view that each took no 
more than a widow’s estate he relied upon a revival 
of tho coparcenary as one of the effects of the 
adoption. 

In this appeal Mr. Tbakor for the respondent- 
plaintiff urges that the trial Court is right insaying 
that the estate taken by the women was a joint 
estate. But in the whole judgment of the High 
Court there is nothing to suggest that the learned h 
Judges who decided the case bad in their minds 
any distinction between a joint estate and a sepa¬ 
rate estate; indeed the jointness or separateness o t 
the inherited estate was not then in issuo. Moreover, 
the order in appeal confirmed the ordor of the trial 
Court, and the order of tho trial Court was that 
each took a moiety of the estate; so that if any 
omphasis is to be laid on tho wording of this order, 
it would mean in effect that they each took a sepa¬ 
rate estate. 

On the second point Mr. Thakor argues that the 
plaintiff was adopted not to Gurlingawa but to 
Gurlingruva’s husband and takes the place of his 
son as from his birth, with all tho rights of a son 
subject only to certain recognized exceptions; and 
he says that this means that in theory tht> copar¬ 
cenary did not come to an end on tho death of 
Shivshankrappa, and os it did not come to an one! 
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it would follow that any one taking the estate took 
a it subject to the liability of being divested of it on 
an adoption being made. In 39 Bom. L. R. 382, 2 
the Fall Bench decided that once a coparcenary has 
in fact come to an end, an adoption by the widow 
of a coparcener, though not invalid, cannot divest 
the estate which has vested in an heir of the lost 
coparcener unless that heir is the adopting widow. 
Mr. Thakor argues that this case is no authority 
against the view that in the case with which we 
are now dealing the coparcenary had not come to 
an end; the facts of the two cases are different, the 
case of an adopted son with two mothers was not 
considered at all, and no question of inheritance by 
two persons falling within the same number in the 
so-called “Compact Series" of heirs under the 
Mitakshara system was then under consideration. 
But the decision is in general terms and is of 
general application. It is impossible to say that the 
k coparcenary in the present case did not come to an 
end unless we imply the fiction of referring an ad- 
option back to the birth of the adopted son or at 
any rate to the death of his adoptive father; and it 
makes no difference if the estate was inherited by 
two mothers or by two widows or by a widow 
and somebody else. The Full Bench undoubtedly 
held that the coparcenary in that case had come to 
an end, though if they had wished to do so it was 
open to them to treat the adoption as referring back 
to the death of the last male holder and then saying 
that it never did come to an end. 

In further support of his contention that the estate 
inherited by each of the women was a widow’s estate, 
Mr. Thakor has referred us to the Compact Series of 
heirs under the Mitakshara system. He says that it 
can only have been under this list that Kantawa 
succeeded to the estate at all. The list, while admit- 
c tedly covering the case of two widows, does not in 
terms provide for two mothers, “mother" being used 
in the singular and not including a ''step-mother," 
who appears lower down in the list. The most natu¬ 
ral explanation is that a man cannot have two 
mothers unless one of them is an adoptive mother ; 
and the ordinary rule is that on adoption the natu¬ 
ral mother ceases to have any right of inheritance 
at all. But Mr. Thakor stresses the use of “mother" 
in the singular and says that the mothers take as 
one and take a single inheritance jointly as joint 
tenants just as in the case of two widows of the same 
last male holder : sec 55 I. A. 399. 3 * * He even goes 
further and says that widows take as a single heir, 
for which latter proposition he relies upon a passage 
in Mayne's Hindu law, 10th Ed., at p. 65*2 (that 
passage and others like it, though they have been 
cited without disapproval, do not seem to be suppor- 
d ted by actual judicial authority); and he argues that 
the two mothers in this case must be treated as be¬ 
ing in every respect on the same footing as two 
widows, because it is unreasonable to treat them as 
one for the purpose of inheritance but as two for the 
purpose of divestment of property after an adoption 
has been made. But the argument clearly cannot 
survive if in fact they do not take a single inheri¬ 
tance; and that they do not take a single inheritance 
is in this case perfectly clear. It is true that the 
question of joint tenancy or tenancy in common was 
not considered by either of the Courts. But the juug- 


2. (’37) 24 A. I. R. 1937 Bom. 279: 170 I. C. 393: 

I. L. R. (1937) Bom. 508: 39 Bom L. R. 382 (FB), 
Balu Sakharam v. Lahoo. ... , „ 

3. ('28) 15 A.I.R. 1928 P.C. 251 : 111 I C. 485 . o5 

I.A. 399 (P.C.), Gauri Nath Kakaji v. Alt. Gaya 

Kuar. 


ment of the trial Court (confirmed in appeal) ordered 
that each should take a “moiety" of the estate. In 0 
the absence of any qualifying words, that means a 
separate estate, and there is no reason for interpret¬ 
ing it as a joint estate passing from one to the other 
by survivorship on the death of the first or for treat¬ 
ing it as separable only for the convenience of the 
women. And merely because the adoptive mother 
would divest herself of the estate upon adoption, 
that is no reason either on the authorities or in logic 
for her divesting also the natural mother, especially 
when Kantawa’s consent to the adoption was pre¬ 
sumably not taken. 

The rule laid down by the Full Bench in 39 Bom. 
L.R. 382- has since been applied in 40 Bom. L. R. 
1231* where an adoption by the widow of a prede¬ 
ceased son was held not to divest the widow of that 
son’s father (the la3t coparcener) of property which 
she got from the latter as his heir. Thus, the rule, 
while giving no protection to Gurlingawa, who ad- / 
mittedly would have divested herself of the property 
on adoption but for her agreement with the plaintiff 
nevertheless does protect Kantawa once it is decided 
that the nature of the estate taken by Kantawa is 
not to be regarded as merely a widow’s estate. In 
support of his appeal Mr. Kane for Kantawa and her 
son referred us to certain cases which he says are 
weaker in their facts than the facts of the present 
case and yet support the view which he takes, so 
that a fortiori there can be no question of Kantawa 
being divested of her property. In 40 Bom.L.R.559, 6 
the Full Bench held that an adoption made after 
the death of the last male holder by a widow of his 
gotrajn sapinda would not have the effect of alter¬ 
ing the succession to the widow’s reversioners even 
though the estate had not yet vested in the rever¬ 
sioners. A fortiori it is argued that an estate which 
has actually vested will not be divested. Then there 
is 28 Bom.461 6 (a case of mother and step-mother), 
where it was held that even with co-widows an adop¬ 
tion by one will not have the effect of divesting the 
other of property which she has inherited from some 
one other than her husband, in that case her own 
son. So too in 30 Bom.L.R. 1555, 7 where thero was 
an express power given by the husband to adopt but 
the adoption was held to be invalid because the 
estate had devolved at the time of the adoption on a 
co-widow from her son. 

Mr. Thakor argues that these last two case3 must 
be taken to have been overruled and cannot there¬ 
fore be regarded as authorities even with regard to 
the question of the divestment of property. In tho 
present state of the law they probably should be held 
to be wrongly decided as to the invalidity of tbe . 
adoptions with which they dealt. But the divestment 
of the property was clearly a question at issue in Hi 
them and the view which the Court took in each 
case as to the divestment of the property was the 
ground of the decisions that the adoptions were in¬ 
valid These decisions were made at a time when 
the connexion between the religious duty of adopting 
and the devolution of property consequent upon an 
adoption was regarded as inseparable. But the con¬ 
nexion is no longer regarded as inseparable; and 


. (-39) 2G A.I.R. 1939 Bom. 81 : 180 I.C. 411 : 10 
Bom.L.R. 1231. Anandibai v. Yasudev. 

. (’38) 25 A. I. R. 1938 Bom. 383 : 177 I. 0. 165 
[.L.R. (1938) Bom. 679 : 40 Bom.L.R. 559 (F.B.J, 
Radhabai v. Rajaram. 

. (’04) 28 Bom. 461: 6 Bom. L. R. 464, Anandibai 

!‘('29) h 16A.I.R. 1929 Bom. 35 : 113 I. C. 406: 30 
Bom. L. R. 1555, HirabkarthP v. Bai Javer, 
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merely because the conclusions reached as to the 
a invalidity of the adoptions can no longer be accepted, 
it would certainly not follow that the rest of the de¬ 
cisions was wrong. Indeed in 40 Bom. L. R. 559 s at 
page 570 it was expressly stated that the authority 
of cases dealing with the power of the widow of a 
gotraja sapinda to adopt so as to defeat the rights of 
reversioners ought not to be disturbed unless it were 
really necessary to do so. We think that there is a 
distinction between the nature of the estate taken 
by Kantawa and that taken by Gurlingawa and that 
the adoption of the plaintiff will not have the effect 
of divesting Kantawa of her property. The plaintiff 
put in an additional prayer for a declaration of his 
right to take the property on Kantawa's death in 
the event of its being decided that he could not take 
immediate jrasession. The trial Court held that any 
declaration in that respect would be premature, and 
we agree. The result is that the appeal succeeds and 
b the suit as against defendants 1 and 2 fails as a 
whole and must be dismissed with costs throughout. 

BROOMFIELD J.— A son adopted in the dwya- 
mushyayana form inherits in both families. It may 
be said to follow naturally from that and it bos been 
so held in 57 Bom. 74 1 that both families inherit to 
him. In what way they inherit there are no texts 
and few cases to show. Had it not been for 57 Bom. 
74* it would have been possible to take the view 
that property derived from the adoptive family would 
go to the nearest heir in that family and vice versa. 
But that case settles that the adoptive mother and 
the natural mother at any rate take jointly and 
equally as co-heiresses. What happens then if the 
adoptive mother, after the inheritance has passed in 
this way, adopts another son? 

The learned trial Judge's view is that the adoption 
o u ? tte °f both mothers. As far as I am 
able to make out from the judgment, the reasoning 
. seems to be this : (1) A mother succeeding to her 
son takes a limited estato like a widow succeeding to 
her husband. (2) If there are two or more co-widows, 
an adoption by one divests the estate of both. (3) If 
a mother who has succeeded as heir to her son 
adopts a son to her husband, her own estate is dives- 
earned Judge is right, though I may 
Kw? tb V tbe . reason wh y the mother’s estate is 
ril S r d .i D< l er tbo circum stnnces is by no means 

1277VVi hQt i eOnneC , t,0 , n I may referto41 Bom.L.R. 

( 1 1 earae<1 Jud «e seems to think that it 

^H?' J .' L , CSe , prOp05U,0n3 - which erenotneees- 
sanly connected, that if two mothers—the adoptive 

and the natuml-havo inherited tho estate of their 

Z'eliltTCt a i ° pli0n , b * one of 'hem divests 
is£S>n w He ,' nakeS a somew hat dogmatic 
d sSilv nLt. hat ap L phes *° co - widows must neces- 
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De used. But be gives no reason for it exceptn some- 
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equal moieties, and as this Court confirmed thn 

Coort » lhafc would disposo of the 
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the whole estate and she was awarded by partition 
an equa! share The learned counsel iffSS 
r>8ht in his contention that the fact that tho parti- 

1940 Bom ‘ 95 : 187 I-C. 300 • 41 
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tion was made would not necessarily show that the 
parties were regarded as tenants-in-common. How- c 
ever that may he, it is quite clear that there is 
nothing in the judgments in that case to show that 
this Court decided or even considered the question 
whether the property was taken by the two mothers 
as joint tenants or as tenants-in-common. It is not 
correct tosav therefore that the decision supports the 
view taken by tbe trial Judge. 

Mr. Thakor has contended that there was here 
only a single indivisible inheritance because in the 
texts which deal with what is called the “Compact 
Series*’ of heirs the word “mother” like the word 
“wife” is in the singular. On the other hand the 
texts provide for “daughters’' in the plural. In my 
opinion however no stress can properly be laid on 
this grammatical point. Tho authors of the texts ill 
all probability did not foresee then the possibility 
of or the necessity for providing for the very rare 
case of this particular form of adoption, in which / 
case alone there can be two mothers. But though 
cases of dwyamushyajana adoption are rare, it is 
not correct to say that there is any fiction about 
the matter. In this kind of adoption, the adopted 
boy really has two mothers, quite distinct persons 
belonging to different families, and I can see no 
reason why these two distinct persons should by 
any fiction be merged into a single person, or why 
it should be held that they take a single indivisible 
estate. Mr. Thakor like the trial Judge 6ays that 
there must be an aualogy between co-widows and co- 
mothers. But I am unable to seo why the ordinary 
rule (which is, as pointed out in Sir Dinshah Mulla’s 
Principles of Hindu law in S. 31 that “according to 
the Mitakshara school two or more persons inherit¬ 
ing jointly take as tenants-in-common”) should not 
apply. Some exceptions are given, including tho 
case of two or more widows. But the rare case of 0 
two mothers 13 not mentioned, and for my part I 
am unable to understand why it should be brought 
m under an exception rather than under the general 
rulo. Reliance has also been placed upon tbe doctrine 
of Hindu law that the adopted son is to be treated 
as having been a member of his adoptive family 
from the time of his birth. Mayno in his Hindu 
law, para. 196, says : 

“As soon os the widow’s power is exercised, the 
adopted son stands exactly in the some position as 
if ho bad been born to his adoptive father, and bis 
title relates back to his father to this extent, that 
lie wffl divest tbe estate of any person in possession 
of the property to which be would have bad a pre¬ 
ferable title, if he had been in existence at his 
adoptive father's death.” 

This rule is subject to exceptions, e.g., tbe adopted 
son cannot challenge nheDntions made by his father h 
or in some circumstances by his mother. Nor can 
be reopen a partition if his adoptivo father has 
taken a share for himself. But what is important 
for our purpose is to note that this rule only applies 
! f r| b ° ® 0 P ftrcenft p' is still in existence. The leaned 
trial Judge took the view that the coparcenary 
esta e was revived by tbe adoption. In this case 
Kantawa who became an equal heir to the estate 

mpmK dC ?n ° f tbc . first ftd °P‘ed eon was never a 
of .^° 6arao J oi n‘ family as Gurlingawa. I 
find some difficulty therefore in undorstandingwhat 
n tho circumstance can be meant by reviving tho 
es , latc - 1,1 a °y case, 'be doctrine of 

of th« pTn i™ t0 b ° contrar y t0 lhe deoision 
°L th i F “ i u e ?. cb ,n 89 Bom - L - B - 882.3 It was 
° n k 6h ?e °l the res Po°dont that the rules 

nnni by A he Ful1 Bench in that case do not 
apply because tho facts here aro not tho same. But 
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this Court has rot accepted the view that these 
rules should he limited to the precise facts of the 
case then before the Court. The Full Bench was 
laying down principles and not merely disposingof 
the particular case out of which the reference arose: 
see 40 Bom.L li. 1231‘ and 41 Bom.L.B. 1277.& I 
therefore agree with mv learned brother that the 
plaintiff’s suit fails and should be dismissed. 

FIRST APPEAL NO. 29? OF 1939 . 


MAC KLIN J. — The other appeal is concerned 
with the plaintiff's claim against defendant 3. De¬ 
fendant 3 sold survey No. 14 of Angadgeri in the 
year 1920 to Shivlingappa, the father-in-law of the 
widow Gurlingawa. It is his case that the sale was 
accompanied by an oral agreement of re-sale on 
payment of the consideration money, which was 
Its. 1000. At the same time, according to him, 
Shivlingappa lent defendant No. 3 Rs. 400 on a pro- 
5 missory note, and this loan and the sale of the land 
formed part of the same transaction. After the decree 
of the High Court in the former litigation the whole 
of this survey number was allotted to the share 
of Kantawa. But in the meantime Basappa, who 
appears to have been the de facto manager of all the 
property which was then in dispute in the earlier 
litigation, had the promissory note renewed in his 
own name and eventually sued upon it in 1929. 
Defendant 3 in that litigation contended (as here 
also) that the promissory note was part of the trans¬ 
action of sale. The result, according to him. was 
that the parties compromised the suit upon defen¬ 
dant 3 paying Rs. 1000 for the land and Rs. 500 for 
the promissory note. As the land was then the sub¬ 
ject of litigation, it was recognized that defendant 3 
could not get it at once; and accordingly a document 
(Ex. 67) was executed in the form of a receipt for 
c Rs. 1000 by Basappa in which Basappa acknowledged 
that the sale of 1920 was accompanied by an oral 
agreement of reconveyance according to what he was 
told not only by defendant 3 but by the panehas of 
the village‘also, and that having received Rs. 1000 
he would hand back the land if the result of the 
litigation between the two women permitted of that 
being done and to the extent to which it might be 
permitted. And he further agreed that in the event 
of Kantawa being declared to have no right in the 
land, the entire sum of Rs. 1000 would be refunded. 
Nevertheless, the plaintiff contends that no such 
agreement of reconveyance ever took place. Accord¬ 
ing to defendant 3 the receipt (Ex. 67) in respect of 
Rs. 1000 and another receipt (Ex. 72) in respect of 
Rs. 500 said to be due under the promissory note 
were passed at the same sitting. 


On behalf of the plaintiff. Mr. Datar argues that 
there is no reasonable explanation of interest being 
charged, since according to the defendant the trans¬ 
action of sale and the promissory note were all part 
of the same transaction and the vendee was to be 
in possession of the land. Ho also contends that 
Basappa in 1929 had no recognizable authority to 
deal with the property at all, since the High Court 
litigation then pending did not end until the year 
1932. A receipt (Ex. 72) in respect of interest paid 
onRs. 1400 bvdefendant 3 in the year 1921 (actually 
the receipt mentions 1922) is on the record, and 
Mr Datar suggests that possibly this refers to ft 
different transaction altogether. But the autbority 
of Basappa to receive money from defendant 3 on 
these terms an.l also the questions whether nterest 
was or was not payable, and on what ll ' nou, ' t ' “ r ® 
really beside the point. What we are concerned with 
is whether there was in fact such an oral ngreemen 
at the time of the sale in 1920 as defendant 3 sets 


up. If there was such an agreement, then Kantawa 
as the result of the High Court litigation received c 
the land subject to that oral agreement. The facts 
relating to the consideration of Rs. 1000 are set out 
in the receipt (Ex. 67) for Rs. 1000, and there is no 
good reason for disputing the genuineness of that 
receipt. It is proved not only by defendant 3, whose 
word by itself might be considered to be interested, 
but also by the writer; aud it provides strong evidence 
of the agreement. There is no legal impediment to 
the proof of such an oral agreement, and we agree 
with the trial Court that the agreement is in fact 
proved. That being so the appeal fails and must be 
dismissed with costs in two sets. 

R.K. Order accordingly . 
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Mortgage—Mortgage property sold to Stran¬ 
ger-Mortgagee’s suit not impleading purchaser 
decreed — Property purchased by mortgagee 
himself — Purchaser mortgagee cannot recover g 
possession from stranger purchaser if suit for 
mortgage debt is barred. 

A mortgaged property to B and afterwards sold 
it to C who took possession. B then sued on his 
mortgage not making C a party, brought the pro¬ 
perty to sale and purchased it himself, bailing to 
get possession from C, B sued to evict C subject to 
C's right to redeem him. At the time of B s suit 
against C a suit to recover the mortgage debt by 
sale of tbc property would be time-barred : 

Held that B was not entitled to recover the pro¬ 
perty from C unless C was willing to redeem : ( 22) 

S*Ii>. i« Bo».33*. 


D. R. Mancrikar — for Appellants. 

7. P. Murdcshuar — for Respondent 2. 

BROOMFIELD J._Tbc facts are stated in the 
laments of the lower Courts. The question for 
•ision in this second appeal reduced to its essen- 
Is may be stated in this way. A mortgages pro- 
ty to B and nfterwards sells to C who takes 
isession. B then sues on his mortgage not making 
i party, brings the property to sale lind P u ™ ha -;“ 
bimself. Failing to get possession from C. he sues 
evict him subject to C's right to redeem him. At 
. time of B's suit against C a suit to recover the 
irtgage debt bv sale of the property aould be 
ec-barred. Is B entitled to recover the property 
,m C unless C is willing to redeem ? The CM 0 is 
rered by the authority in 24 Bom- L- «• 741 
iere it was held on facts essentially similar 'tbat 
e auction purchaser in the mortgagee s suit has 

(■22) 9 A.I.R. 1922 Bom. $34 : 69 I. C. 166 : 24 
lorn. L. R. 741, Dattatraya v. tenkatesh. 
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no such right. Doth the lower Courts have followed 
a this case, as they were bound to do, and the argu¬ 
ment before us bus mainly consisted of a challenge 
to the authority of that case. 

The facts in 24 Dorn. L. R. 741* are thus stated 
in the head-note. In execution of a money decree 
against a mortgagor his rights in the mortgaged 
property were purchased at a court sale by the de¬ 
fendant, who went into possession of the property in 
1809. The mortgagee sued on the* mortgage in 1905, 
without making the defendant a party to the suit, 
and obtained a decree. In execution of the mortgage 
decree the mortgagor’s? rights in the mortgage were 
again sold at a court auction and purchased by the 
mortgagee in 1912. The mortgagee sold her right to 
the plaintiff in 1917 and the plaintiff sued the de¬ 
fendant in 1918 to recover possession of the pro¬ 
perty. It was held that what was purchased by the 
. auction purchaser in 1912 was only the mortgage 
0 rights of the mortgagee, since the owner of the 
equity of redemption was not a party to the suit, 
that as the auction purchaser was not in possession 
he was bound to take proceedings to obtain the 
benefit of his purchase, and he could not get posses¬ 
sion unless he had that right as a successor to the 
original mortgagee, and that us the mortgagee was 
barred from bringing a suit to obtain possession or 
have the property sold to realize the mortgage 
amount, the plaintiff was equally barred. There was 
no discussion of any authorities except one Madras 
case. But we are informed by the learned advocate 
for the respondent, who himself appeared in 24 
Bom.L.R. 741, 1 that he desired to refer to Bombay 
dooisions but was asked to cite only authorities in 
which the question of limitation was involved. 

Mr. Manerikar who appears for the appellants 
has cited a namber of Bombay rulings, mostly old 
c cases, e. g., 5 Bom. 8,2 10 Bom. 8$.* 10 Bom. 224, ‘ 
16 Bom. 486,5 20 Bom, 3908 und 38 Bom. 24,7 in 
which an auction purchaser in a mortgagee’s suit 
was awarded possession of the property as against 
a puisne mortgagee or a purchaser of the equity of 
redemption, although the latter had not been a 
party to the mortgagee’s suit. It is contended that 
theso cases show a course of authority in Bombay 
contrary to 24 Bom. L. R. 741.1 These authorities 
no no doubt decide that the auction purchaser 
acquires the rights both of the mortgagor and the 
mortgagee, the totality of the rights being some- 
tln )® s describ ® <1 113 tlic rights of the mortgagor as 
nt the date of the mortgage. Therefore, the proposi¬ 
tion laid down in 24 Dorn. L. R. 74H that in a 
ease hfco the present a purchaser acquires the rights 
oi the mortgagee only, mny not be strictly correct. 
Rut in none of these cases does it appear that the 
Uurt based its decision on the fact that the auction 
purchaser represented the mortgagor rather than 
the mortgagee, or held that as representative of the 

othlr S TL WftS 0nt , iU L ed t0 Possession. On the 
other band, n some of the cases it is clear that the 

auction purchaser was held to be entitled to recover 

Abdulla 5 B ° m ' 6 ' Shaik Abdulla Saiba v - Haji 

3. (’86) 10 Bom. 88, Dullabhdas Devchand v. 
Lakshmandas Sarupchand. 

c* £ 0m ‘ 224, XIoban Manor v. Togu Ufea. 

5. ( 92) 16 Bom. 486, Dadoba Arjunji v. Damodar 
Raghunath. 

6. C90) 20 Bom. $00, Desai Lallubbai Jethabhai v. 
Mundaa Kuberdas. 

7 - ( ’ 14 L 1 Al L R ' 1914 Bom - 209 = 21 1. C. 39 : $8 

R - 817 ' ShMtet 


possession of the property because lie represented e 
the mortgagee. For instance in 20 Bom. 390 s 
Rinade J. said (p. 392) : 

"The authorities . . . arc quite clear on the points 
(1) that the purchaser stands in the place of the 
prior mortgagee, and (*2) that be has a right to 
recover possession, (3) that the subsequent mort¬ 
gagee cannot compel him to redeem his own mort¬ 
gage, but (4) lias a right himself, in case be has not 
been made a party to the suit on the prior mortgage, 
to pay off the prior incumbrance if he desires to 
retain possession.” 

If the purchaser slight to get possession is derived 
from the fact that he represents the mortgagee, 
the<e Bombay cases are not necessarily inconsistent 
with the view that if the mortgagee's right be time- 
harred as regards a person not made a party to his 
suit, the auction purchaser in the mortgagee’s suit 
would have no remedy against that person either. / 
In that connexion it is instructive to refer to 10 
Bora. 88.3 In that case the auction purchaser in 
the mortgagee’s suit being obstructed by the person 
in possession, a puisne mortgagee brought ft suit to 
recover possession. The High Court in appeal, while 
affirming his right to recover possession, neverthe¬ 
less converted the decree into a decree for foreclosure, 
which seems to show that it was considered that his 
right to got possession was due to the fact that he 
represented the mortgagee. If he was entitled to 
possession as representing the mortgagor there 
would obviously have been no necessity to convert 
the decree into one for foreclosure. It is very mate¬ 
rial to note that in none of the Bombay cases on 
which Mr. Manerikar relies was there any question 
of a bar of limitation arising. It is very far from 
clear therefore that there is really any conflict be¬ 
tween these eases and 24 Bom.L.R. 741.1 g 

Mr. Manerikar has strongly relied on a recent 
decision of the Madras High Court, 59 Mad. 312,® 
where the view has been taken that the auction 
purchaser has two capacities ( 1 ) qua-mortgagee and 
another qua.purchascr of the items mortgaged to 
him, and that in his latter character begets a fresh 
cause of action from the date of his purchase or 
from the date of obstruction to hisobtnining posses¬ 
sion. But, it is difficult to see that nuy real support 
for this position is to be found in any of the Bom¬ 
bay cases. Tho Madras High Court itself formerly 
took a different view : A. I. R. 1931 Mad. 542.9 
There are Calcutta cases which support both views, 
e.g., 42 C. W. N. 721,10 4 o C . w . N. 1065,» 60 Cal. 
1193 2 and 02 Cal. 75 13 are against the appellant, 
while 60 Cal. 948,14 32 Cal. 89115 and some other 
cases are in his favour. The Allahabad High Court 

8. (’36) 23 A.I R. 1936 Mad. 70 : 170 I.C. 856 : 59 h 
Mad. 312, Sambasiva Ayynr v. Subramania Pillai. 

9- (’31) 18 A. I. R. 1931 Mad. 542 : 133 I. C. 497 : 

61 M.L.J. 316, Cbandramma v. Gunna Secthan. 

19 : £ 38 ? 23 A -*• R - 1939 Gil- 52-1 : 176 I. C. 745 : 

Cbaridra Lb = 42 * W * "* I)ha P ubai * 

.Mt’p*' 1938 Ca1, 634 : 179 IC - 48 : 42 

i° n 65 ' Guruprasad v. Tarini Cbaran. 

*rn p 3 i 3 , 2 iao A J' 1{ ' 1933 Ca1, 912 : 147 x - c - SOS : 

1? m , 3 ; Surendralal Kundu v. Ahmmad All. 

13 ‘ ' 35) 22 A - J - R - 193 5 Cal. 139 : 154 I.C. 8G8 : 
Abdul Rashid. 8 ^ U78 * J ^tcbaudra I* v. 

14 - ( ’ 33 * 20 A ^- R ' 1933 Cal. 728 : 148 I.C. 42 : 60 

£ ;- 9 f 'aJ N - 897 - Niharmala Debee v. 

oarojebandhu Bhattachariyn. 

• <’ 95 ) 32 Cal - 891 : 9 c - W. N. 728 : 1 C. L J 
371, Har Tersbad Lai v. Dalmardan Singh. 
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so far as recent cases are concerned, is in agreement 
a with the view taken in 24 Bom. L.R. 741 1 : see 49 
All. 923, 16 53 All. 102317 r . n d 56 All. 134.18 

Much of the reasoning in 59 Mad.312* is no doubt 
forcible and persuasive, but it must be admitted 
that it is to a considerable extent based on the 
ground of hardship, not a very safe ground, and, as 
pointed out by Sir Dinshah Mulla in his commentary 
on the Transfer of Property Act at p. 535, the view 
for which the appellant here contends is open to the 
objection that the right of redemption is a right 
and not a liability and it is not easy to see how a 
person holding such a right can be compelled to 
exercise it on pain of eviction. The point is by no 
means free from difficulty, but on the whole we 
think that Mr. Manerikar's argument does not show 
convincingly that 24 Bom. L. R. 7411 was wrongly 
decided. We do not consider even that any case has 
been made for a reference to a Full Bench unless or 
b until the propositions laid down in 59 Mad. 312 s 
are accepted by other High Courts. We may point 
out that the plaintiff has only got himself to blame, 
because the sale-deed in favour of defendant 1 was 
registered and entered in the Record of Rights; 
therefore, there was nothing to prevent his being 
made a party to the suit on the mortgage. That 
is the only substantial point in the appeal. Mr. 
Manerikar has made a grievance of the fact that, 
whereas it was alleged in the plaint that the sale 
to defendant 1 was a bogus transaction, no issue was 
raised on the point. But the plaintiff of course could 
have insisted on the issue being raised, and even in 
the absence of a formal issue, if the parties really 
went to trial on that point and evidence was re¬ 
corded, the Court would have been in a position to 
deal with it. In the absence both of an issue and of 
any evidence the lower Courts were clearly right in 
C attaching no importance to this point. We therefore 
see no reason to interfere with the findings of the 
lower Courts and dismiss the appeal with costs. 

MACKLIN J. — I agree. I am, with respect, 
somewhat doubtful of the soundness of the theoreti¬ 
cal basis for the decision in 24 Bom. L. R. 741, 1 in 
so far as it suggests that a man cannot buy what 
has already been sold to somebody else. He can, and 
he often does; and in consequent litigation between 
him and the other purchaser what is contended 
against him is not that he did not buy the property 
but that his rights arising out of his purchase are 
either of no avail against the other purchaser or 
must be subject to the rights of the other purchaser. 
But it is very largely a question of words. Even if 
it mav not be strictly correct to say that in circum¬ 
stances such as these the Court purchaser buys only 
the mortgagee’s rights—and such a statement 1 
d think is clearly contrary to the statement as to the 
nature of his purchase made in the earlier Bombay 
authorities—the fact remains that acquisition of the 
mortgagor’s rights as from the date of the mortgage 
will not necessarily give the Court purchaser a right 
to possession. Even if we take it that he acquires 
an absolute estate in the property, as held in the 
earlier cases, that estate is made up of the rights ol 
the mortgagee as well as of the mortgagor, and there 


16. (’27) 14 A. I. R. 1927 All. 611 : 102 I. C. 645 : 
49 All. 923 : 25 A.L.J. 732. Banwari Lai v. Nand 

17?T’3l) 18 A.I.R. 1931 All. 466 : 134 I. C.* '■ 
All. 1023 : 1931 A. L. J. 729 (F. B.), Ram Sanehi 
Lai v. Janki Prasad. 

18. (’33) 20 A.I.R. 1933 All. 908 : 147 I. C. 575. 
56 All. 134 : 1933 A.L.J. 1564, Bansidhar v. Sh.v 
Singh. 


is nothing to suggest that in the earlier cases the 
right to possession, which the Court purchaser was e 
held to have acquired, arose out of his acquisition of 
the rights of the mortgagor rather than through the 
acquisition of the rights of the mortgagee. Indeed, 
as my learned brother ha3 pointed out, there are 
instances among those authorities in which the 
Court has clearly relied for its decision upon the 
Court purchaser having acquired the rights of the 
mortgagee. What would have been the decision in 
those cases if a suit on the mortgage had been barred 
at the time of the purchaser’s suit in ejectment 
cannot be said for certain, since in none of them did 
any question of limitation arise, and the nature of 
the Court purchaser’s suit, whether in ejectment or 
whether on the mortgage, was not in question. But, 
as has been pointed out in one of these cases, at least 
10 Bom. 83, 3 the Court treated the Court purchaser’s 
suit as if it were a suit for foreclosure and passed 
what amounted to a decree for foreclosure, a course f 
which they could not have adopted if the foreclosure 
suit had been out of time. 

Looking at the matter from a practical point of 
view, it does not seem that there is any conflict 
between the decision in 24 Bom. L. R. 741 1 and the 
decisions in the earlier Bombay cases. We think 
therefore that we should be wrong in not following 
24 Bom. L. R. 741.1 As to the decisions of other 
High Courts, they have been referred to in the 
judgment of my learned brother, and I do not think 
it necessary for me to say anything about them. It 
is enough that on the authority of our own High 
Court the plaintiff's suit is barred by limitation and 
was rightly dismissed. 

R.K. Appeal dismissed. 

Q t p # c._ 

(•40) Chitalev, O. 34, R. 1, N. 19 Pt. 19. y 

(’41) Mulla, Page 1163 Pt. (u). 
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Beaumont C. J. and N. J. Wadia J. 
Savlaram Sadoba Navle — Applicant 

V. 

Dnyaneshwar Vishnu Chinlce — 

Opponent . 

Criminal Revn. Appln. No. 349 ot 1941, Decided 
i 18th November 1941, from order passed by 
agistrate, First Class, Bhimtbadi. 

(a) Criminal P. C. (1898). Ss. 522 (3) and 
39 — Revision to Sessions Judge withdrawn— 
evision to High Court can be entertained 
gainst Magistrate’s order. 

The High Court does not normally entertain 
^plications in revision, unless an application ba3 
reviously been made to Sessions Court or the Dis- 
ict Magistrate, as the case may be. But where 
ithin due time an application is made to the oes- 
ons Court, and the Sessions Judge has dismissed 
ie application, the applicant can come in revision 
> the High Court. If. however, he withdraws his 
pplication that course is not open. But so tar as 
je High Court rules are concerned the High Court 
in take the application to the Sessions Court as 
jfficient compliance with the spirit of the ru e and 
berefore it can properly entertain the application 
i revision against the Magistrate’s order.^ ^ Q ^ 

(b) Criminal P.C. (1898), S. 522 ( 3 )--Convic- 
ion not before High Court - Application 
ismissed as made more than two month 
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Revision to High Court — Order for possession 
a under S. 522 (5) can be passed. 

Although there he not before the Court any appli¬ 
cation in appeal or revision against the conviction of 
the accused, and the Magistrate has rightly dismis¬ 
sed the application for an order for possession under 
See. 522 (1) because made more than a mootb after 
the conviction, still the High Court can under sub- 
s. (3) of See. 522 make an order for possession in a 
proper case in revision against the order dismissing 
the application for possession : {'33) 20 A.I.B. 1933 
Pat. G17 ; ('25) 12 A. I. R. 1925 Pat. 639 and (’39) 
26 A. I. R. 1939 All. 662, Foil.; (’37) 24 A. I. R. 
1937 Tesb. 7, Ref. [P 149 C 2; P 150 C lj 

K. V . Joshi — for Applicant. 

S. G. Patwardhan — for Opponent. 

BEAUMONT C. J.— This is an application in 
b revision which, in substance, asks us to make an 
order for possession under S. 522, Criminal P. C. 
Sub-section (1) of that section provides : 

“Whenever a person is convicted of an offence 
attended by criminal force or 6how of force or by 
criminal intimidation and it appears to the Court 
that by such force or show of force or criminal 
intimidation any person has been dispossessed of 
any immovable property, the Court may, if it thinks 
fit, when convicting such person or at any time 
within one month from the date of the conviction, 
order the person dispossessed to be restored to the 
possession of the same. 1 ’ 

Sub-section (3) provides that an order under that 
section may be made by any Coart of appeal, con¬ 
firmation, reference or revision. Now, in this case 
on 30th November 1940, an accused person was 
convicted of criminal house-trespass under S. 448, 
c Penal Code. From the learned Magistrate's judg¬ 
ment there is no doubt that criminal intimidation 
was used ; there is a clear finding to that effect. 

I have no doubt that had the learned Magistrate 
been asked to make an order under 6nb-s. ( 1 ) of 
S. o22, Criminal P. C., he would have done so, 
bemuse the evidence showed that the complainant 
bad purchased the boose property in question, which 
bad formerly belonged to the accused, at a court, 
sale in 1039 and had been put into possession by 
the Court ; he had left a watchman to look after 

a°T m K S Rbsenc *« and the accused intimi- 

thoTnn 6 and recovered possession of 

ht £ r W i‘ C c been given tho complainant 
by the Court. So that on the merits it seems to me 

clearly to be a case in which an order ought to have 

been made under S. 522 for possession ; but unfor- 

A thTh* 7 - th ° , learne , d Magistrate was not asked at 
d the hearing te make on order for possession. An 
application however, was made to him on 8th 
January 1941, and on 26th May 1941, the learned 

gSti d,s “ l “ ed that application on the ground 
that it was not made within one month from tho 

?ur?sdict on an 2’ therefore - he had no 

WS^itff?,JJSi5r7!s?S 

!?“ a j 0 , an order for possession. Tho lefrned Ses-' 
t n^A dRe .'i IP ! e3S u ed th ° 0piDion that «» apnlicn- 

ba witw™ 16 £u h 1 C ° Urt - ftnd U waa flowed to 
be withdrawn. Tho learned Sessions Judge was not 

a Conrt of revision, and I think he couK hav! 

orde . r B»mself under 8. 522 (8), bnt he 

might have referred the matter to this Court, if ho 


had thought that course desirable. However, in fact 
the application was withdrawn on lUth duly 1941; 
and on 3rd September 1941, that is, within 60 days, 
this application was made asking this Court to 
make an order for restoration of possession under 
the inherent jurisdiction contained in S. 561A, 
Criminal P. C. There is no question of inherent 
jurisdiction. The question is whether we have juris¬ 
diction to make the order under S. 522 (3), and we 
propose to treat the application as one under that 
sub-section asking us in revision of the Magistrate’s 
order refusing to make an order for possession to 
make an order ourselves. 

Under tho rules of this Court we do not normally 
entertain applications in revision, unless an appli¬ 
cation has previously been made to the Sessions 
Court or the District Magistrate, as the case may 
be. But in this case within due time an application 
was made to the Sessions Court, and if the Sessions 
Judge had dismissed the application, the applicant 
could have come in revision to this Court. As he 
withdrew his application, that course is not open. 
But so far as the High Court rules are concerned, I 
think we can take the application to the Sessions 
Court as sufficient compliance with the spirit of the 
rule, and we may therefore properly entertain this 
application in revision against the Magistrate's 
order. 

The real point which arises is whether we have 
jurisdiction to make the order under S. 522 (3). It 
may be said on the ono hand that the reference in 
sub-s. (3) of S. 522 to a “Court of appeal or revision" 
is to a Court hearing an appeal or revision applica. 
tion against the accused’s conviction, when, no 
doubt, an order could be made under S. 522 (3), and 
that it is illogical on an application to reviso an 
order of the Magistrate refusing possession under 
S. 522 (1) to hold that the order was perfectly right, 
but that this Court ought nevertheless to make an 
order substantially in the terms of the order whioh 
the Magistrate had refused. That is the view taken 
by a Judge of the Peshawar Judicial Commis¬ 
sioner’s Court in 38 Cr. L. J. 333.1 But after all 
legislation is not necessarily founded on logic, and 
it may be that the legislature intended that whilst a 
Magistrate must make an order within a limited 
time, it should be open to a Court of appeal or revi¬ 
sion to make an order after that time, which the 
Magistrate himself could not have made. That is 
the view adopted by tho Patna High Court in 12 
Pat 7872 and in 4 Pat 438 s RnJ fcy the A ,i ah(lbad 

High Court in I. L. R. (1939) Ail. 863.* In those 
cases it was held that, notwithstanding that there 
was not beforo tho Court any application in appeal 
or revision against the conviction of the accused and 
notwithstanding that tho Magistrate had rightly 
dismissed tho application for an order for possession 
under S. 522 (1) because made more than a month 
after the oonviction and although that order was 
the only brought up in revision, still the High Court' 
could undor sub-s. (3) of S. 522 make an order fori 
possession in a proper case. 

1. (’37) 24 A.I.R. 1997 Pesh. 7 : 166 I.C 872 • 38 
Cr L.J. 333, Said Umar v. Abdulkadir! ‘ 

2 r t 38 t 2 0°<n ' L , R o l 933 Pftt - 617: 145 LC - 327 - 34 

Cr.L.J. 940 1 : 12 Pat. 787 : 14 P.L.T. 696, Fida 

Hu 63 am v. Sarfaraz Hussain. 

3 p ( t 5 t VL AJ ; R - 1925 Pat - 689 : 91 I.O. 809 : 27 
Cr.L J.137: 4 Pat. 438: 7 P.L.T. 285, Ramcshwar 
oingh v. Emperor. 

4 - 2 „ 6 A IRl 1939 All. 662 : 184 I.O. 884 : 40 

Cr L.J. 958 : I.L.R. (1939) All. 863 : 1939 A.L J 
595, Emperor v. Nihal Singh. 
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In my opinion, the view of the Patna and Allaha- 
a bad High Courts is the correct one. We are hearing 
in this case a revision application, and therefore we 
are a Court of revision within the meaning of Sec. 
522 (3), and it seems to me therefore that we have 
jurisdiction to make an order under S. 522 (1), and 
as we are satisfied on the merits of the case as 
found by the learned trial Magistrate that an order 
ought to be made under that section, we propose to 
iinake one. We order that the complainant be res¬ 
tored to possession within one month. 

N. J. WADIA J. — I agree. 

R.K. Possession restored. 

Cr. P. C. — 

(a) (*41) Chitalev, S. 435. Note 5 Pts. 1, 4 k 5. 

(’41) Mitra, Page 1378 Note 1168. 

(b) (*41) Chitaley, S. 522 Note 10. 

(’41) Mitra, Page 1690 Note 1361. 

b - 
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Beaumont C. J. and N. J. Wadia J. 

Emperor 

v. 

Dharmappa Yellappa Sambrani 
Accused . 

Criminal Ref. No. 106 of 1941, Decided on 11th 
November 1941, made by Sess. Judge, Dharwar. 

Bombay District Police Act (1890), S. 61 (1) 
(£)—Obstruction by giving dinner to people who 
sit for length of time on street—Person is guilty 
under S. 61 (1) (f). 

No doubt the general words must be read ejusdem 
generis with the words which have gone before, but 
c obstruction of a street by inviting people to sit in it 
for a length of time is of the same genus as obstruc¬ 
ting it by leaving vehicles or animals or packages in 
the street. The proper construction of S. 61 (1) (f) is 
to read the whole section in one part only, and not 
in two parts, or three parts. [P 150 C 2;P 151 C 1] 

Where therefore a person causes an obstruction in 
that he gives a caste dinner in the street outside his 
residence, the act of the accused amounts to an ob¬ 
struction prohibited bv Bombay District Police Act. 

(P 151 C 1] 

R. A. Jahagirdar, Government Pleader — 

for the Crown. 

G. P . Murdeshwar — for Accused. 

BEAUMONT C. J. — This is a reference made 
by the Sessions Judge of Dharwar raising a question 
as to the construction of cl. (f)of Sec. 61(1), Bombay 
d District Police Act, 1890. The facts are not in dis¬ 
pute. The accused was charged with obstruction in 
that he gave a caste dinner in the street outside his 
residence, a thing which he had been in the habit 
of doing in years past without any objection being 

raised. But on this occasion some people desired to 

pass along the road and were obstructed by the 
diners. Both the lower Courts held, rightly, that 
the act of the accused amounted to obstruction, but 
the question is whether it amounted to an obstruc¬ 
tion prohibited by the Bombay District Police Act. 
Section 61 (1) (f) provides that : . 

“Whoever .... (0 causes obstruction m any 
street by allowing any animal or vehicle which has 
to be loaded or unloaded or to take up or set down 
passengers, to remain or stand therein longer than 
may be necessary for such purpose, or by leaving 
any vehicle standing or fastening any cattle therein, 
or using any part of a street as a halting-place for 


vehicles or cattle, or by leaving any box, bale, 
package or other thing whatsoever in or’upona street 6 
for an unreasonable length of time or contrary to 
any regulation made and published by the Magis¬ 
trate of the district, by exposing anything for sale 
or setting out anything for sale in or upon any stall, 
booth, board, cask, basket or in any other way 
whatsoever causes obstruction,“ 
is guilty of an offence. 

There are three possible constructions of that 
sub-section, one of which appealed to the learned 
Magistrate, who tried the case, the second of which 
appealed to the learned Sessions Judge, who made 
the reference, and the third of which my learned 
brother and I think to be the right construction. 
The first construction is that the clause should be 
read in three parts. What is forbidden is, first, 
certain types of obstruction not covered by any 
regulation of the District Magistrate, secondly, cer¬ 
tain types of obstruction which are contrary to any / 
regulation made and published by the District 
Magistrate, and, thirdly, obstruction caused in any 
other way whatsoever. The obstruction caused by 
the accused can fall only under these general words, 
and on this reading of the section such obstruction 
need not be contrary to a regulation made and 
published by the District Magistrate. This is the 
view adopted by the trial Magistrate. The learned 
Sessions Judge considered that the clause should be 
read in two parts, the first part dealing with certain 
specified obstructions not covered by any regulation 
made by the Magistrate, and the second part dealing 
with matters which are only obstructions if contrary 
to a regulation made and published by the District 
Magistrate, and that the second category includes 
not only exposing anything for sale etc., but also 
obstruction falling within the general words. The 
learned Judge considered that as obstruction caused 9 
by giving a dinner party in a public street is not 
prohibited by any regulation made by the District 
Magistrate, it does not amount to obstruction pro- 
hibited by sub-cl. (f). The difficulty in the way of 
both these constructions is that they pre-suppose 
that the District Magistrate possesses powers which 
under the Act he does not possess. The construction 
adopted by the learned trial Magistrate pre-supposes 
that the District Magistrate has power to make and 
publish a regulation relating to exposing anything 
for sale, etc. in a public street, and the construction 
adopted by the learned Sessions Judge pre-supposes 
that the District Magistrate possesses not only that 
power, but also power to sanction ?}\ er < orn \ s .<” 
obstruction. But when one looks at b. 39, which 
authorises the District Magistrate to make various 
orders, the only sub-clause which seems to deal with 
the obstruction of public streets is sub-el. (g) which h 
reads “prohibiting except under such reasonable 
regulations as the Magistrate of the district may 
impose, the making of any excavation, the placing 
of building materials or other articles, or the fasten¬ 
ing or detention of any horse or other animal in any 

street " 

Placing of materials, or the leaving of a horse or 
other animal in a public street are some of the forms 
of obstruction covered by S. 61 (1) (f). The vie 
which we are disposed to take, as to the construction 
of S. 61 (1) (f), is to read the whole sectl0n 
part only, and not in two parts, or three parts. The 
first sentence deals with obstruct.on by allovN.ng any 
animal or vehicle which is in the street f 
purposes to remain there longer than may be neces¬ 
sary for any such purpose. The second part ol tuo 
section forbids certain forms of cbsiruct.on .ndudmg 
those which may be covered by an order made y 
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the District Magistrate under S. 39 (g) for an un- 
a reasonable length of time or contrary to any regula¬ 
tion made and published by the Magistrate of the 
District. That is to say the second branch prohibits 
“leaving any vehicle standing or fastening any cattle 
therein, or using any part of a street as a halting 
place for vehicles or cattle, or by leaving any box, 
bale, package or other thing whatsoever in or upon 
a street for an unreasonable length of time or con¬ 
trary to any regulation made and published by the 
Magistrate of the District.*' The sentence referring 
to a regulation of the District Magistrate is part of 
the preceding sentence, and not of the sentence 
which follows, as the lower Courts considered. Then, 
on that construction, comes the third branch of the 
single clause which prohibits obstruction by exjiosing 
anything for sale or setting out anything for sale in 
or upon any stall, booth, board, cask, basket; and 
the fourth branch prohibits obstruction in any other 
b way whatsoever. On that view of the matter a per¬ 
son is not entitled to obstruct a street by exposing 
things for sale in or upon any stall and so forth in 
the street, and that type of obstruction is prohibited 
apart from any regulation made by the District 
Magistrate, 

I cannot see any reason why a person should be 
allowed to obstruct a street by placing stalls in it 
unless the District Magistrate has prohibited such 
action under a power which be docs not possess 
under the Act. It seems to me that the construction 
which we adopt presents no difficulty at all, and 
gives an intelligible meaning to the whole of the 
section. The only criticizm which may be made 
upon the construction is that there is no disjunctive 
before the words “by exposing anything for sale.** But 
the omission of the disjunctive is not really of much 
importance. It is quite grammatical to forbid acts 
c W. (*>), (c), (d), or (e) or to forbid act (a), or act (b) 
or act (c). or act (d), or act (c), and it is not very 
ungrammatical to forbid act (a) or act (b) or act (c) 
or act (d) or act (e). This is what it really comes to. 
Ihe omission of one “or” is not of much significance. 
In the result, therefore, we agree with the conclu¬ 
sion of the learned Magistrate that this obstruction 
comes within the general words. No doubt the gene- 

u-T? 1 be read e i usdem generis with the 
words which have gone before, but obstruction of a 
street by inviting people to sit in it for a length of 
time seems to me of the same genus as obstructing 

i^ , T D f. Veh ; CleSOr r ima,30r P*^ges in the 
street. \\ e therefore make no order on tho reference. 

N. J. WADIA J. — I agree. 

Reference rejected . 
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Beaumont C. J. and N. J. Wadia J. 

Alabux Nazaralli Bohori and others 
— Defendants — Appellants 

V. 

Abdullalli Khanbhai Bohori and others 
Blatntiffs — Respondents. 

First Appeal No. 96 of 1940. Decidr.i on 7 * 1 . 
November 19-11 from decision of Joint First Class 

No 420 on937 gC ' Special R ' C - Sui ‘ 

•■fiPfaS 1?f8 870) ’ SS ‘ 12 (U) and 10 (2>- 

«uu m S. 10 (2) means appeal _ Partition 

on insufficient stamp decreed — Appeal by 

au fictm tS , ~ 0bjCClio ° of P laint on Jn- 
ficient court-fee — Respondents should be 


directed to pay—Else appellants should pay for 
respondents and Court should decide who e 
should shoulder responsibility. 

In a case falling under S. 12 (ii) the reference in 
S. 10 (2) to the “suit** must be read as a reference 
to the “appeal’* and the appellate Court is bound to 
Slav the appeal until the additional fee is paid. 

[P 152 C 1] 

A partition suit brought on an insufficient stamp 
was decreed. In an appeal by the defendants, an 
objection was raised that proper court-fee be paid on 
the plaint : 

Held that the mandatory provisions of S. 12 (ii) 
compelled the Court to direct the respondents to pay 
the proper additional court-fee, and to stay the 
appeal until that is done. If the respondents did not 
pay the fee. and if the appellants wished to save 
their appeal, they would have to pay the court-fee 
themselves in the name of the respondents, and then f 
at the bearing it would be open to tho Court of ' 
appeal to decide on whose* shoulders this additional 
fee should fall : 20 All. 362, Dissent. 

_ _ __. [P 152 C 1] 

P. B . Shmgne and A . B. Acharya — 

for Appellants. 

G. R. Madbhavi — for heirs Nos. 1 to 6 and 8 to 
10 of deceased Despondent 1. 

BEAUMONT C. J. — This is an appeal against 
a final order made in a partition suit by the Joint First 
Class Subordinate Judge of Jalgaon, and a preliminary 
point arises in connection with the court-fee. The 
suit, as I have said, was a partition suit, and for 
some reason or other admittedly the plaint was in¬ 
sufficiently stampeJ.Thestamp was Rs. 15, court-fee 
stamp, and the amount should have been Rs. 235. 

At the hearing a preliminary order was madedeclar- 
mg that the plaintiff was entitled to a share in the a 

property, and directing that the plaintiff was entitled 

to recover her costs from the defendants and there 
was a reference to the Commissioner to partition tho 
property. That order was made on 17th March 
1939. The Commissioner framed a scheme of parti- 
»on a nd a fiDnl order wa3 mude on 28(b Au fc 
1939, partitioning the property in accordance with 
the scheme. Against that order this appeal is 
brought. An objection has been taken that the pro¬ 
per court-fee ought to be paid on the plaint. 

Now unuer S. 12, Court-fees Act, 1870, it is pro- 
vided that every question relating to valuation for 
the purpose of determining the amount of any feo 
chargeable under the chapter on a plaint or memo, 
randun. of appeal shall be decided by the Court in 
which such plaint or memorandum, as the case may 
be, is filed, and such decision shall be final as be 
tween the parties to the suit. But then sub-s. (ii) . 
provides that whenever any such suit comes before k 
a Court of appeal reference or revision ,if such Court 
considers that the said question has been wrongly- 
decided to tho detriment of the revenue, it sbaU 
require tho par y by whom such feo has been paid 
addl . tl0D , al fee “3 would have teen 

Bd h0 ,' i c eS 1 l ‘ 0n been rightly decided, and 
tho provisions of S. 10, aub-s. (2) shall annlv It 

not disputed that the question as to the 8 amount of 
court.fec was wrongly decided to the detriment of 
the revenue, and therefore under S. 12 (ii), it is 

wi 8 n ° ry .T\ th V S 00,111 t0 require the party by 
h “! b , e6U P° id - *• the plaintiff, to 
SSLl‘l h , ad n “.°“ al ! ee - But lhe plaintiff is not tho 
Cwtwn defendants are the appellants 

Inf ‘S, C ° nt , e ? dthat the ? are in no way in default' 
dalntSo l ° ( ^ Prejudiced by the failure of tho 
plaintiff to pay the court-fee. But under S. 10 (2), 
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which is expressly made applicable to a case of this 
nature by S. 12, it is provided that in such a case 
the suit shall be stayed until the additional fee is 
paid, and if the additional fee is not paid within 
such time as the Court shall fix, the suit shall be 
dismissed. Clearly,in a case falling under S. 12(ii), 
ithe reference in S. 10 (2) to the “suit" must be 
read as a reference to the “appeal," and we are 
bound, as it seems to me, to stay the appeal until 
the additional fee is paid. No doubt, the effect of 
such an order is to stay the appeal of thenppellant, 
because the respondent has not paid the proper fees, 
and, in 20 All. 362,1 a single Judge of the Allahabad 
High Court decided that that was an unjust result 
which the Court could not order. But, in my opi¬ 
nion, the learned Judge, whether or not he ap¬ 
proved of the Act, was bound to give effect to its 
mandatory words. I think, however, that in point 
of fact, there is no such serious injustice as sug¬ 
gested. If the respondents do not pay the fee, and 
if the appellants wish to save their appeal, they 
will have to pay the court-fee themselves in the 
name of the respondents, and then the appeal will 
come on for hearing. At the hearing it will, in my 
opinion, be open to the Court of appeal to decide on 
whose shoulders this additional fee should fall. 
That is a matter which can be dealt with at the 
hearing of the appeal. But at the moment it seems 
to me that the mandatory provisions of S. 12 (ii) 
compel us to direct the respondents to pay the pro¬ 
per additional court-fee, and to stay the appeal 
until that is done. We direct the money to be paid 
in the lower Court within a month. 

R.K. Order accordingly . 

1. (’98) 20 All. 362: 1898 A. W. N. 72, Narain 
Singh v. Chaturbhuj Singh. 


A. I. R. (29) 1942 Bombay 152 

Beaumont C. J. and N. J. Wadi a J. 

Ali Mahomed Adamalli (No. 1) 
Accused 
v. 

Emperor. 

Criminal Appeal No. 346 of 1941, Decided on 
>th November 1941, against conviction and sentence 
icorded by the Presidency Magistrate, 4th Court, 
irgaum, Bombay. 

(a) Mussalman Wakf Act (1923, as amended 
y Bombay Act of 1935), Ss. 6C and 6M 
/hether property is wakf—Question cannot be 
sferred to Wakf Committee. 

The question whether property is wakf property 
one of the matters which the Court can inquire 
.to under S. 6C, but is not a matter which can be 

jferred to the Wakf Committee under S. 6M. 

[P 153 C 1J 

(b) Mussalman Wakf Act (1923) —Judge 
lerely accepting evidence and conclusion ox 
ammittee—Procedure held bad. 

Where the Judge does very little more than 
ccepting evidence which had been filed before the 
)minittee and agrees with the conclusion which the 
5 mmittee had arrived at. the procedure is un- 
oubtedly wrong. Evidence given before ‘be com- 
littee is not made evidence in proceedings telore 
he Court, and the Judge ought to have) r 

ccused and taken evidence. ~ 

(c) Mussalman Wakf Act (1923, as iamended 
iy Bombay Act of 1935), S. 6C - Notice not 
pecifying that inquiry is under S.6C- Accused 
an challenge findings of Judge. 


Where the notice served on the accused does not 
specify that it was an inquiry under S. 6C it is open 6 
tn the accused to say that lie had no idea that an 
inquiry under S. 6C was being held, and that, 
although the Judge recorded findings in respect of 
matters which would be covered by an inquiry under 
S. 6C, the accused did not know that the Judge was 
going to adopt that course. [P 153 C 2] 

(d) Mussalman Wakf Act (1923) — Duty of 
Court explained. 

Although a particular community be very reluc¬ 
tant to accept the Act and mutawallis of wakfs 
created by that community are reluctant to render 
accounts, the Courts are not concerned with the 
merits of any question of that sort. All that the 
Courts have to do is to see that the law is enforced. 

[P 153 C 2] 

(e) Mussalman Wakf Act (1923), S. 6A — 
Order under S. 6A disobeyed — It amounts to / 
contempt of Court. 

Where a special order is made apparently under 
S. 6A directing certain particulars and accounts to 
be delivered by the accused within a certain fixed 
period and that order has been disobeyed, the 
accused are guiltv of contempt of the Court. 

[P 153 C 2] 

K. A. Somjce , A. N. Dadantcala and M. T. 
Rangirala — for Accused. 

M.C. Setalvad (Advocate-General) and B. A. 
Jahagirdar (Government Pleader) — for the 
Crown. 


BEAUMONT C. J. — This is an appeal by the 
accused against his conviction under S. 10 read with 
S. 6A, Mussalman Wakf Act of 1923 (as amended 
by Bombay Act 18 of 1935). The objection to the 
order made by the learned Magistrate is purely 
technical, and it arises in this way. 

Under S. 3, Mussalman Wakf Act, 1923, within 
six months from the commencement of the Act, 
(and as to the community to which the present 
accused belongs the Act came into operation on 16th 
October 1931), every mutawalli shall furnish to the 
Court, which in this case is the Small Cause Court, 
Bombay, certain particulars relating to the wakf; 
and under S. 5 he has to deliver certain accounts. 
By S. 10 failure to furnish the required particulars 
under S. 3 or to deliver the accounts under S. 5 
shall render the mutawalli liable to conviction and 
to be punished with a fine. That Act was am¬ 
ended by Bombay Act 18 of 1935. which added a 
good many sections, some of which are material. 
Under section 6A, it is provided that ° ot ^ ll ^ an ^ 
ing anvthing contained in section 3, ^hall be 
competent to the Court, on failure of a mutawalh 
to furnish a statement as required under the sec¬ 
tion to require the mutawalli to furnish within such 
time as the Court shall fix, a statement confining 
all or any of the particulars referred to in the sec¬ 
tion, including a copy of the deed or instrument, if 
any creating the wakf. Section 6B enables a cor¬ 
responding order to be made in respect of a ^ u “^ 
to be delivered under S. 5. Then under S. 6C the 
Court is authorized to hold an inquiry to pertain 
three things : (i) whether a wakf is a wakf to 
which the Act applies ; (ii) whether any property is 
the nroDertv of such wakf and whether the whole 

oS^SX.ol portico of .bo .ofi 

such wakf is situate within the \oc^\ hmi\B of the 

jurisdiction of the Court ; and (in) 13 

SSS o. rt.ob «.kl. uodo, S. OF UU poortM 

that the entries made by the Court; in o 

of Wakfs and the findings recorded under S. 60 
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shall be final for the purposes of the Act. Then 
under S. 6L a Wakf Committee is constituted ; and 
ander S. 6M power is given to the Court to refer at 
any time to the Wakf Committee or any three or 
more members thereof for advice, opinion, inquiry, 
report or recommendation, within such time as the 
Court may direct, any matter relating to the 
registration, superintendence, administration and 
the control of wakfs, and in particular any matter 
relating to (a) tho conduct of a mutawali or a 
trustee in the administration of a wakf, or his fit¬ 
ness to continue as a mutawali or a trustee, (b) the 
settlement, cancellation or alteration of a scheme 
for the administration of a wakf or (c) the applica¬ 
tion of the flinch of a wakf or any surplus thereof. 
By S. 10B it is provided thfct no prosecution under 
the Act shall be instituted except by or with the 
previous sanction of the Court given in the pres¬ 
cribed manner. Tho prescribed manner refers to 
R. 26 of the Rules made under the Act. 


The appellant is alleged to be the mutawali of a 
wakf, which comprises immoveable property in 
Falkland Road, Bombay, and admittedly he has not 
filed any particulars or accounts in the Court under 
S. 3 or S. 5, Wakf Act. On 19th January 1938, he 
was served with a notice on behalf of the Chief 
Judge of the Small Cause Court, which he headed 
“Notice under S. 10B and R. 26,which required 
theappeLJant to show cause why he had failed to 
furnish statement of particulars under S. 3 and 
statement of accounts under S. 5, Wakf Act, and 
why proceedings against him should not be taken 
under S. 10 of the Act. That notice was not served 
until 27th September 1938. On the notice the ac¬ 
cused appeared, and put in an affidavit stating that 
the property was not wakf property, and had been 
C gifted to his Holiness the Mullaji Saheb. On that 
affidavit beiug put in, the learned Chief Judge re¬ 
ferred to the Wakf Committee for investigation and 
report the question whether tho property was wakf 
jproperty, and, if so, for what purpose. With all 
respect to the learned Judge, I think he had no 
•jurisdiction to refer that question to the Wakf Cora- 
jmiitee. The question whether property is wakf pro- 
party is one of tho matters whioh tho Court can 
inquire into under S. 6C, but is not a matter which 
can bo referred to the Wakf Committee under S. 0M. 


The committee held an inquiry, and eventually mtu 
a report to the Court saying that the property w. 
wakf property, of which the accused was a mutwal 
Then the matter came before the acting Chief Jud- 
of the Small Cause Court on 31st July 1939, and 1 
delivered a judgment in which ho agreed with tl 
conclusions of the Wakf Committee. He does not a' 
d pear himself to have heard any evidence. No doub 
some of tho documents relied on were public doci 
ments which ho could look at, but no documen 

a J n ? 1 cannot hel P linking that tl 
If™ 1 did very little more than accept cv 

fnd^JI^ 0h -.wi. becn ? led before the Commits 
and agreed with tho conclusion which the Committc 

had arrived at, and that procedure was undoubted] 

a J ;Jr denCe e ‘ Ven , hef0re the Committee is m 
made evidence in proceedings before the Court, an 

the learned Judge ought to have heard the accuse 

and taken evidence. The report of the Committe 

“.“y o P‘ nl0n ' heyona what tho Committe 

2J5f ,n qoi r o into. That, no doubt, was th 

to the •f rned ChiefJud 8 e in having referre 

iurLrihfk! ° maUer which was outside tb 

jurisdiction of tho committee. Undoubtedly, ther 

was irregularity occasioned by the action taken b 

the learned Chief Judge in not deciding the maUe 
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himself. However, the learned acting Chief Judge 
recorded his findings as follows : * 

“In the result, I hold that the wakf in this case 
is a wakf to which the Mussulman Wakf Act applies; 
that the property in respect of which this notice has 
been issued is tho property of such wakf and that 
the same is situate within the local limits of tho 
jurisdiction of this Court and that the respondent is 
the mutwalli of the wakf.” 

Now, these are all matters covered by S. 6C, and 
the learned Judge then made an order in these terms: 

"Under the circumstances, I order the respondent 
to furnish within thirty days from to-day a statement 
of particulars under S. 3 (in the form in Sch. D) and 
a statement of accounts under S. 5 (in the form in 
Sells. A and B) of the Mussulman Wakf Act in res¬ 
pect of the wakf property at Falkland Road, C. S. 
No. 170ofTardeo division. In default, sanction trader 
S. 10B (1) will be given for the prosecution of the 
respondent for an offence under S. 10, Wakf Act.” / 

The accused did not comply with that order, and 
accordingly a prosecution was launched. Before the 
learned Magistrate the accused desired to contest his 
liability to conviction on the ground that the pro¬ 
perty was not wakf property, and that he was not a 
mutwalli; hut the learned Magistrate held that ho 
was precluded from going into that question by 
S. 6F, Amending Act, on the ground that those 
matters had already been covered by an inquiry 
under S. 6C; and the only question before us at the 
moment is whether that decision is right. As I have 
pointed out, the notice served on the accused did not 
specify that it was an inquiry under S. 6C, and, 
apart from the irregularity arising from the refer¬ 
ence to the Wakf Committee, I think it is open to 
the accused to say that he had no idea that an in- 
quiry under S.6C was being held, and that, although 
the learned acting Chief Judge recorded findings in 9 
respect of matters which would be covered by an in- 
quiry under S. 60, the accused did not know that 
the learned Judge was going to adopt that course; 
and it may be that if he had known that an inquiry 
was being held under S. 6C, the result of which 
would be final, when the matter came before the 
Magistrate, he would have adopted different tactics 
to those which he did adopt. On that ground we 
must send the matter back to tho learned Magistrate 
to be dealt with on the basis that there has not been 
any recorded finding under S. 6C. 

There is one other matter, which I desire to men¬ 
tion. Experience seems to show that the Dawoodi 
Bohra community are very reluctant to accept this 
Act, and mutwallis of wakfs created by that com¬ 
munity are reluctant to render accounts. We are not, 
of courso, concerned with tho merits of any question 
of that sort. All that tho Court has to do is to seo h 
that the law is enforced. Now, here we haven special 
order made apparently under S. 6A directing certain 
particulars and accounts to be delivered by tho ac¬ 
cused within n certain fixed period. That order has 
been disobeyed. On the face of it that seems to show 
that the accused has been guilty of contempt of the 
Court of Small Causes, and that is a matter which 
this Court may deal with under the Contempt of 
Courts Act, 1926. Tho matter has, of course, not 
been considered up to the present moment; but we 
proposo to servo notice upon tho accused and upon 
the Public Prosecutor to show causo why the accused 
should not be committed to prison, or otherwise 
dealt with, under the Contempt of Courts Act, for 
his contempt in having disobeyed tho order tnado by 
the acting Chief Judge of the Small Cause Court on 
4th September 1939, directing him to furnish with¬ 
in thirty days from the dato of the order a statement 
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of particulars under S. 3 (in the form in Sch. D) and 
a a statement of accounts under S. 5 (in the form in 
Schs. A and B) of the Mussalman Wakf Act in res¬ 
pect of the wakf property at Falkland Road, C. S. 
No. 170 of Tardeo division. The conviction of the 
accused is set aside, and the fine, if paid, to be 
refunded. 

N. J. WADIA J. — I agree. 

R.K. Conviction set aside. 

A. I. R. (29) 1942 Bombay 154 (1) 

Beaumont C. J. and N. J. Wadia J. 

Emperor 

v. 

Ali Mahomed Adamalli (No . 2) 
Accused . 

o Criminal Revn. No. 416 of 1941, Decided on 2nd 
December 1941. 

Mussalman Wakf Act (1923, as amended by 
Bombay Act oi 1935), S. 6A — Order under — 
Disobedience of, amounts to contempt under 
Contempt of Courts Act, 1926. 

An order directing the respondent to do a specific 
thing within a limited time (an order by Chief 
Judge of Presidency Small Cause Court under S. 6A 
directing to furnish accounts within 30 days)if dis¬ 
obeyed, can be enforced by proceedings for contempt 
of Court, and under the Contempt of Courts Act 
1926, it is only the High Court which can take 
action for contempt of the Court of Small Causes. 
He cannot refuse to obey the order because the pro¬ 
perty in respect of which it was made is not wakf 
property. He could have filed a suit in the High 
Court for a declaration to that effect, and apply for 
c a stay of the order of the Small Cause Court. 

[P 154 C 1, 2] 


it was made is not wakf property. But if that was 
his contention he could have’filed a suit in the. & 
High Court for a declaration to that effect, and 
applied for a stay of the order of the Small Cause 
Court. He did not do that, and the order has been 
in force, and has been disobeyed for over two years. 

He also says that he understood, from the direction 
to prosecute in default of compliance with the 
order, that that was the only penalty which ho 
would incur. We have, however, oflered him fur¬ 
ther time in which to comply with the order, but 
he says, through his counsel, quite definitely, that 
he does not intend to comply with the order. As 
this is the first case of the kind which has come 
before the Court, we do not propose to send the res¬ 
pondent to prison, without the option of paying a 
fine. But we wish to make it perfectly clear that 
orders of the Court are to be obeyed, and in future, 
when the Chief Judge of the Small Cause Court 
make3 a specific order under S. 6A, Mussalman / 
Wakf (Bombay Amendment) Act, directing accounts 
to be furnished within a limited time, and that 
order is disobeyed, this Court will not hesitate to 
enforce obedience to the order by sending the dis¬ 
obeying party to prison, where he may remain for 
a period not exceeding six months under the Con¬ 
tempt of Courts Act. With that warning as to what 
will happen in the future in ca?e3 of this character 
on this occasion we impose upon the respondent a 
fine of Rs. 1000 (one thousand rupees) to be paid 
into this Court within one week. In default of pay¬ 
ment of fine, the notice to be restored to the list. 

R.K, Order accordingly . 

A. I. R. (29) 1942 Bombay 154 (2) 

Beaumont C. J. and N. J. Wadia J. ^ 

Salamat Marzban Irani — Accused 

V. 


31. C. Sctalvad (Advocate-General) and B. A. 

Jahagirdar (Government Pleader) — 

for the Crown. 

A . N. Dadantcala and 31. T . Rangtoala — 

for Accused. 

BEAUMONT C. J. — This is the hearing of a 
notice issued by this Court* to Mr. Ali Mahomed 
Adamalli to show cause why he should not be dealt 
with under the Contempt of Courts Act, 1926, for 
hie failure to comply with an order made by the 
acting Chief Judge of the Small Cause Court on 4th 
September 1939. That order was made under S. 6A, 
Mussalman Wakf (Bombay Amendment) Act, 1935, 
and the order directed the respondent to furnish 
within thirty days from the date of the order a 
d statement of particulars under S. 3 (in the form in 
Sch. D) and a statement of accounts under S. 5 (in 
the form in Schs. A and B) of the Mussalman Wakf 
Act in respect of the wakf property at Falkland 
Road, C. S. No. 170 of Tardeo Division, and that in 
default sanction under S. 10B (1) would be given 
for the prosecution of the respondent for an offence 
under S. 10, Mussalman Wakf Act. That is an order 
directing the respondent to do a specific thing within 
a limited time, and orders of that nature, if dis¬ 
obeyed. can be enforced by proceedings for con¬ 
tempt of Court, and under the Contempt of Courts 
Act, 1926, it is only this Court which can take 
action for contempt of the Court of Small Causes. 

The respondent has refused, and still refuses to 
obey tho order. His contention is that the order 
was wrong, beca use the property in respect of which 

• See (’42) 29 A. I. R. 1942 Bom 152. 


Emperor . 

Criminal Appeal No. 399 of 1941, Decided on 12th 
December 1941, from conviction and sentence re¬ 
corded by Presidency Magistrate, Seventh Court, 
Dadar, Bombay. 

(a) Bombay Abkari Act (5 of 1878), S. 54, els. 
(a) and (b)—Scope of els. (a) and (b) explained 
_Order of confiscation held illegal. 

Before cl. (b) comes into operation, there must bo 
an offence committed under the Act, an article must 
be liable to confiscation under cl. (a), and that article 
must be dealt with in the manner specified along 
with, or in addition to, the other articles sought to 
be confiscated. [P 165 C i] 

A person was convicted under S. 43 (1) (i) for 
having sold without a licence a bottle of beer and a 
bottle of rum. The Magistrate, in convicting the ac¬ 
cused, passed an order for the confiscation of liquor 
found on the police raiding the premises in the 
kitchen adjacent to the place where tho sale took 
place, and considerable amount of liquor found in a 
godown at the back of the accused's premises : 

Held that the articles in the kitchen and in the 
godown were never had in possession along with the 
bottles sold after they became liable to confiscation. 
Therefore, those articles were not Hable w oonns- 
cation. E p 150 U ~ J 


(b) Bombay Abkari Act (5 of 1878), S. 54 (b) 
-Clause (b) must be construed strictly. 

Clause (b) of S. 54> being a penal clause must be 
jonstrued strictly. l p 10 11 


h 
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(c) Bombay Abkari Act (5 of 1878), S.54 (b)— 
a Sound way of construing cl. (b) stated. 

The only sound way to construe cl. (b> is to take 
the words literally, and to say that the only articles 
which are liable to confiscation under clause (l>) are 
articles lawfully imported, transported, manufac¬ 
tured, bad in possession or sold along with some¬ 
thing which had actually at the time becomo liable 
to confiscation. (p 155 q 2 j 

H.C. Coynjce , S. S. Kavalekar and Miss Kamal 
Samant — for Accused. 

R. A. Jahagirdar , Government Pleader _ 

for the Crown. 

BEAUMONT C. J. — This is an appeal by the 
accused against their conviction under S. 43 (1) (i), 
Bombay Abkari Act, l$78,tbe offence charged being 
that they sold without a licence a bottle of beer and 
a bottle of rum. At the trial the bogus customer 
6 went back on bis original statement, but I a-vee 
with the learned Magistrate that there was quite 
enough evidence to show that on the day in question 
the appellants did sell a bottle of beer and a bottle 
of rum, and, in my opinion, therefore, their con¬ 
viction is justified. But the learned Magistrate, in 
convicting the accused, passed an order for the con¬ 
fiscation of Exs. E and G, Ex. E being liquor which 
was found, on the police raiding tbe premises, in 
the kitchen adjacent to the placo where the sale 
took place, and Ex. G being a very considerable 
amount of liquor found in a godown at tbe back of 
the accused’s premises, and the principal question 
in this appeal is whether those exhibits are liable to 
^fiscal.on. The section dealing with confiscation 

cl S fA??w 'f 1 '* kar ‘ « Act ’ which P rovide3 in 
Cl. (a) that whenever an offence under the Act has 

been committed any intoxicant, hemp, mhowra 

C JZf?’ “ ttlenals ' *«». 0 ‘ensil. implement or an- 
paratus in respect of which the offence has been 
committed, shall be liable to confiscation. Under 
that dause, undoubtedly the bottle of beer and the 
bottle of rum in respect of which the offence was 
. W6re . , lmble t0 confiscation. The other 

cl 1 hf whirh ar °, HabIe t0 coofiscation nnder 
iJ%L*** applies to any intoxicant, hemp or 
mhowra flowers lawfully imported, transported 
manufactnred had in possession or sold alon^with' 

und?r . nDy article linbI ° t0 confiscation 

tW« ™ ' f ft *K Be . forc .c'- ( b ) comes into operation 

the A« nS a n h n °rr b ° a ? ? ffe , ncc committed unde^ 

’ *" art c >® "...at be liablo to confiscation 
under cl. (a), and that article must bo dealt with in 

'the otZ D r er Jr e \ lGc<1 Dl °u e With ’ or in “Edition to, 

Sr 5 szststi "; 

Jia'aatfafjs a? a & « 

S £ Et£!rjl2?, 

,l„nrSh Th. tTtaK 

possession of the accused. Therefore it £ tha 
Pn a literal reading of cl. (b) that 
|Ex 3 .E and G are not liable to confiscation and^M* 

C The a i PCntt L Cl n Se ’ W0 mDst con8tr °c >* strictly ^ 13 
“wet cl. (a) means an article which may become 
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liable to confiscation under cl. (a) on the commission 
of the offence which brings S. 54 into operation. Jf 
one were to read the clause in that way, I think 
ninny difficulties would arise. Clause (b) deals not 
only with sale, but also with other matters, for in- 
stance, importation; and if one were to hold that 
importation of articles, along with an article which 
might subsequently become liablo to confiscation, 
may result in confiscation of the whole of the con- 
sigoinent imported, this amazing resuit would fol¬ 
low, that a sale ot a bottle of whisky might lead to 
the confiscation of the whole ship-load of whisky 
with which it was imported, possibly a long time 
before. Obviously that cannot be right and the 
learned Government Pleader admits that one would 
have to limit tbe words “become liable to confisca¬ 
tion” by imposing some degree of proximity both in 
time and place. But that is asking the Court to 
legislate. It seems to me that the only sound way to 
construe this not very clear clause 'is to take the 1 
words literally, and to say that tbe only articles! 
winch are liablo to confiscation under cl. (b) arc! 
articles lawfully imported, transported, manufac-i 
tnred, bad ,n possession or sold along with some-* 
thing which had actually at the time become liable 
to confiscation. In this case the articles in the' 
kitchen and in the godown were never had in po=-i 
session along with the bottles sold after they became! 
liable to confiscation. Therefore, those articles are! 
not liable to confiscation. The appeal, therefore, will 1 
be dismissed, with this modification that tho order 
for confiscation of Exs. E and G will be set aside 
and those exhibits must be returned to the accused. 
N. J. WADIA J. — I agree. 

R K- Order modified . 

A. I. R. ( 29 ) 1942 Bombay 155 

Chagla J. * 

Ismail Haji Arat and another _ 

Plaintiffs 

T. 

Umar Abdulla and another _ 

„ OA , Defendants 1 and 2 . 

1 94 l ‘ t No - 1120 of 1911 - Decided on 14th November 

f fl M V, ss ,alman Wakf Validating Act (1913) 

of Irl ly expla,ned — Disposition in favour 
of sister s son residing with settlor is valid. 

Tho word “family” ns used in Act 6 of 1913 
wouid include ( 1 ) all those persons residing in the 
same house as tho settlor and dependent u^n him 

l (2,a " th0S ° “^ted with the . 

trough a common progenitor or by ties of 1 

srsss 

good and valid one; Case law discussed. [P 157 ci] 

Wak{ ValJd «ing Act (1913) 

for the tne°fi 7 of P thT m *o create wakfs 

SS3R8®B» 
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Expl., and Disting.; ('23) 10 A.I.R. 1923 P. C. 44, 
a Disling. [P 157 C 2) 

(c) Mussalman Wakf Validating Act (1913) 
—Validity of wakf—Strangers. 

It is not competent to a Mahomedan to create a 
wakf in favour of utter strangers. [P 158 C 1] 

(d) Mussalman Wakf Validating Act (1913) 
—Texts—Interpretation of. 

It is dangerous to found propositions of law upon 
texts of an abstract character without reference to 
limitations and restrictions which accompany them. 

[P 158 C 1] 

(e) Transfer of Property Act (1882), Ss. 27 
and 16—Gift void ab initio — Subsequent gifts 
fail. 


The failure contemplated by S. 27, T. P. Act and 
S. 129, Succession Act, is the failure of a valid gift. 
When the gift is ab initio void, the subsequent gifts 
& must also fail as provided by S. 16, T. P. Act and 
S. 116, Succession Act : 6 Bom. 42, Dissent. ; 17 
Cal. 498 (P. C.), Bel. on. [P 158 C 2] 

B. B. Mehta — for Plaintiffs. 

M. Y. Haindaday and M. C. Setalvad (Advo¬ 
cate General) — for Defendants 1 and 2, 

respectively. 

ORDER—The plaintiffs are the present trustees 
under the will of one Hajee Jusab Haji Suleman 
who died at Bombay on 7th March 1926, having 
previous to his death made his last will and testa¬ 
ment dated 14th December 1922. By his will the 
deceased inter alia directed his executors to divide 
all his moveable and immovable properties in three 
equal parts and to set apart one of such one-third 
part and invest the same in the purchase of some 
immovable property or properties in Bombay and 
c settle byway of wakf for the following objects, viz.— 

A. To pay one-fifth of the net income thereof 
(after deducting out cf the entire income all rates 
and taxes dues and duties, expenses for ordinary 
repairs, amount to be set apart by way of reserve 
fund, and all other necessary charges and expenses) 
to his nephew Hoosein Noor Mahomed and after his 
death divide the same among his heirs in proportion 
to their shares according to Mahomedan law and on 
the death of each of such heirs to divide the amount 
of the share of such heir among his heirs according 
to their respective shares and so on from generation 
to generation and in the event of there being no 
heirs of the said Hoosein Noor Mahomed or of any 
other Iieir of anv generation the whole of the said 
one-fifth portion of the income or the amount of the 
share of any of the subsequent heirs dying heirless 
as the case may be, to utilise for the charitable 

7 objects mentioned in clause (b) thereof. 

B. To spend the balance namely four-fifths of the 
net income of the said one-third part of his estate 
for rendering assistance to the poor syed and other 
deserving persons at Madina Sharif!, to the poor and 
deserving Mahomedans at Ajmer Shariff, to the 
widows and orphans of the Khatri Mahomedan com¬ 
munity, preferably those among his relatives, for 
the education of Khatri Mahomedans and for such 
other virtuous and charitable purposes as his execu- 
tors or the trustees for the time being appointed for 
the purpose of carrying out the trust of wakf might 
think expedient and proper. 

The trustees in accordance with the directions of 
the will paid one-fifth of the net income of the one- 
third part of the trust properties to Hoosein Noor 
Mahomed, the sister’s son of the deceived, till his 
death on 13th February 1941. Umar Abdulla, defen¬ 
dant 1, is the paternal uncle’s son of Hoosein Noor 


Mahomed, and he now claims to be the sole heir 
of Hoosein Noor Mahomed and also claims to be £ 
entitled to the one-fifth of the net income of the 
trust properties which was being paid by the trustees 
to Hoosein Noor Mahomed. The first question that 
is raised on this originating summons is whether 
the disposition in favour of Hoosein Noor Mahomed 
and his heirs from generation to generation and 
ultimately to charity constitutes a valid wakf under 
Mahomedan law. The question really divides itself 
into two parts : first, whether the disposition in 
favour of the nephew is a good disposition, and, 
second, whether the disposition in favour of the 
heirs of the nephew is a good disposition. 

It is clear that according to the law as laid down 
in several decisions of the Privy Council, prior to 
the Mussalman Wakf Validating Act (6 of 1913), 
the wakf in favour of the testator's nephew and 
his heirs would have been void on the ground 
that the ultimate disposition to charity was illusory / 
on the ground of remoteness: see 22 Cal. 619.* In 
order to get over the effect of the decisions of the 
Privy Council, Act 6 of 1913 was enacted. This 
Act protected wakfs created by any person pro- 
fessing the Mussalman faith for the maintenance 
and support wholly or partially of his family, 
children or descendants, provided that the ultimate 
benefit was expressly or impliedly reserved for the 
poor or for any other purpose recognized by the 
Mussalman law as a religious, pious or charitable 
purpose of a permanent character, and it was 
expressly enacted that no wakf shall be deemed to 
be invalid merely because the benefit reserved 
therein for the poor or other religious, pious or 
charitable purpose was postponed until after the 
extinction of the family, children or descendants 
of the person creating the wakf. In order therefore 
that a beneficiary under the wakf can claim the 0 
protection under this Act, he must establish that 
ho falls in one of the three categories mentioned 
in the Act, viz., (1) the family of the settlor, or (2) 
the children of the settlor, or (3) the descendants 
of the settlor. It is clear that Hoosein Noor Maho¬ 
med cannot fall in either the second or the third 
category and therefore the question that arises is 
whether he can be considered to be a member of 
the family of the settlor. 

The word “family” as pointed out by Kindersley 
V. C. in (1853) 1 Drew 6462 a t p. 651 “is in itself 
a word of a most loose and flexible description,” 
and as pointed out by Wickens V. C. in (1872) 14 
Eq. 160 3 at page 164 “ is a popular and not a 
technical expression.” The question that has got 
to be considered is whether the word family 
should be construed in a narrow and restricted 
sense and its interpretation allowed to be governed h 
by the fact that it is used in association with the 
words children and descendants, or whether a 
wider meaning should be given to that expression. 

In A. I. B. 1925 Oudh 301* the wakf was for the 
settlor's own maintenance and of that of certain 
others who were his distant collateral relations 
and their heirs after them. In deciding that col¬ 
lateral relations did not constitute members of the 
settlor's family, Dalai and Cuming A. J. C.s con- 


, (’94) 22 Cal. 619 : 22 I. A. 76 : 6 Sar 572(P.C.), 
Abul Fata Mahomed Isbak v. Rasnraaya Dhur 

!?*(1853) 1 Drew. 646: 22 L. J. Ch. 1092: 1W. R. 
511 : 94 R. R. 789, Green v. Marsden. 

*. (1872) 14 Eq. 160, Burt v. Hellyar. 

t. (*25) 12 A. I. R. 1925 Oudh 301 : 84 I. C. 152 ; 

Abdul Mabud v. Nawazish All. 
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strued the word "family 1 * to mean those persons 
residing in the settlor’s house for whose mainten¬ 
ance he was mainly responsible. In 51 All. 40, 6 the 
question arose whether the daughter-in-law of the 
settlor could be included in the term "family." 
Although the Oudh case was not referred to in this 
decision, Kendall and Niamat-ullah JJ. apparently 
followed the same reasoning and held that the 
daughter-in-law was included in the expression 
"family" inasmuch as a daughter-in-law was more 
or lc <3 dependent on the settlor. Similarly, in 
A.I.R. 1935 Lah. 414,® the same question arose 
with regard to an adopted son of the settlor, and 
Jai Lai and Skemp JJ. held that he must be con¬ 
sidered to be a member of the settlor’s family on 
the ground that as he resided with the settlor dur¬ 
ing his lifetime be must be held to be dependent 
upon the settlor. It might be mentioned that this 
adopted son also happened to be the brother’s son 
b of the settlor, and this decision can also besupported 
on the broader ground to which I shall presently 
refer. In 52 All. 368 7 the beneficiaries under the 
wakf were the nephews of the settlor and their 
descendants. Sen and Niamat-uilnh JJ. considered 
the Oudh decision and felt themselves compelled to 
disagree with the view taken by that Court. They 
defined the term "family" as indicating persons 
descended from one common progenitor and having 
a common lineage. They expressed their opinion 
that it could never have been the object of the 
Legislature to exclude persons who were related by 
blood merely by reason of tho fact tbatthey did not 
reside in the house of the settlor or that the settlor 
was not normally responsible for their maintenance. 
In 4 Luck. 101 8 the question that fell to be decided 
was whether a brother of the settlor was a member 
of the settlor’s family even when such brother lived 
C in a different country and supported himself. Sir 
Louis Stuart C. J. and Muhammad Raza J. refused 
to place upon the word "family" the restriction that 
the Oudh decision bad and held that the brother, 
although not living in the sarno house as the settlor 
and not dependent upon him for maintenance, was 
still a member of the settlor’s family. 

The result of the decisions thus appears to bo 
|that the word "family" as used in Act 6 of 1913 
f would include ( 1 ) all those persons residing in the 
same house as tho settlor and dependent upon him 
! for maintenance and ( 2 ) all those connected with 
the settlor through a common progenitor or by ties 
|of common lineage. Hoosein Noor Mahomed in tho 
case before me satisfies both these tests. He was 
undoubtedly connected with tho settlor through a 
common progenitor and also, as stated by defen¬ 
dant 1 in the affidavit filed in these proceedings 
which has not been challenged, he used to reside 
with the settlor and was also maintained by him. 
Therefore, I hold that tho disposition in favour of 
Hoosein Noor Mahomed was a good and valid one. 

° # q u UeS i. 10n ^ has 8 0t t0 be demined is 
whether the disposition in favour of the heirs of 
Hoosein Noor Mahomed is a valid one. As I have 
already stated, defendant 1 is the heir of Hoosein 

5. (’28) 15 A. I. R. 1928 All. 516 : 111 I C 583 • 

« Al i 4( V ? G V- 118 °. Musharraf BegamV. 

Sikandar Jahan Begam. 6 

6 . (*36) 22 A.I.R. 1935 Lah. 414 : 158 I C 149 
Mubarik Ali v. Ahmad Ali. 

1930 AU - 189 : 123 IC - 369 :52 
Ahmadi Bibh ‘ ^ Qhazan,ar Husaln v. 
8 . (’29) 16 A.I.R. 1929 Oudh 26 : 113 I.O. 494 • 

4 Luck 101 :6 0.W.N. 980, Imdad Ali v. Asbiq All! 


Noor Mahomed being the paternal uncle's 6 on of c 
Hoosein Noor Mahomed. Can it be said that he 
belongs to the family of the settlor ? It is only if 
he belongs to the settlor’s family that the disposi- 
tion in his favour can be upheld and the Mussulman 
Wakf Validating Act can apply to him. 

It is common ground that defendant 1 did not 
reside in the same house as the settlor nor was he 
dependent for his maintenance upon the settlor. 
Nor can there be any question that the settlor and 
ho cannot trace their descent from a common 
progenitor nor are there any lies of kinship between 
them. If I were to hold that the disposition in fav¬ 
our of tho heirs of Hoosein Noor Mahomed is a good 
disposition, it would amount to my holding that 
the settlor could tie up his property in perpetuity 
in favour of persons who were neither his children 
nor his descendants nor members of his family. I 
therefore hold that the disposition in favour of the 
heirs of Hoosein Noor Mahomed does not come * 
within the purview of the Mussalinan Wakf Vali¬ 
dating Act and the disposition is therefore bad in 
law. Mr. Haindaday for defendant 1 has argued 
that the Court must only look to the first benefici¬ 
ary under the wakf, and if the Court is satisfied 
that ho is a member of the family of the settlor, 
then the disposition in favour of tho subsequent 
beneficiaries, provided they are the heirs of the first 
is a valid disposition whether the subsequent bene¬ 
ficiaries belonged to the family of tho settlor or not. 

I am afraid I cannot accede to this contention of 
the counsel for defendant 1. It is contrary to the 
plain meaning of the Act. The Act only permits 
Mussalmans to create wakfs for the benefit of the', 
members of their family, their children or their 
descendants, and in order to come within purview 
of the Act, every person benefited by the wakf, how¬ 
ever remoto in time from the settlor himself, must 9 
be in a position to trace his descent from a progeni¬ 
tor common to himself and the settlor. 

The only authority that Mr. Haindaday could 
oite in support of this proposition was the decision 
in 47 Cal. 866 .° The wakf in this case was in favour 
of the settlor and his heirs. The suit was by the 
mutawalli against an alienee of the wakf property, 
and tho main question that was considered by the 
High Court of Calcutta was the question of limita- 
tion. Act 6 of 1913 did not apply to this wakf and 
therefore it was also contended by the alienee that 
the ultimate disposition in favour of charity was 
illusory and on that ground the wakf was void. Tho 
Court came to the conclusion that the wakf was a 
valid one but dismissed tho plaintiff’s suit on tho 
ground of limitation. Mr. Haindaday has relied on 
tho fact that although the wakf was in favour of 
the settlor and his heirs and although tho heirs of h 
a Mahomedou may include persons who may not bo 

S embers of his family, yet tho Court hold tho wakf 
be a good one. It is to bo remembered that the 
Court was not called upon to construe tho word 
family" as appearing in Act 0 of 1913 nor was 
the attention of tho Court directed to the question 
whether under Mahomedan law it was open to a 
Mahomedan to make a permanent dedication of his 
property in favour of persons who wero in noway 
related to him. This case went to tho Privy Council 
and the decision of their Lordships of the Privy 
Counoil is reported in 50 I. A. 84.1® Their Lord- 

9 - A,I R ' 1920 Cal. 879 : 58 I.O. 705 : 47 
Cal. 8 C 6 : 24 O.W.N. 690, Narain Das Aurora v. 
Haji Abdur Rahim, 

1 2 # i 1 , 22 H 1 2 a A ; IA 1923 P 0 - 44 : 71 Lc * 6 *6 : 60 
Cal. 329: 501.A. 84 (1>.C.), Abdur Rahim v. Kara- 
yan Das Aurora. 
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a ; bips decided l 1 ' 6 a PJ* al on tLe question of limita¬ 
tion alone and reversed the decision of the High 

Court holding that the plaintiff’s suit was within 
time. It was further contended by Mr. Haindaday 
that assuming that defendant 1 was not a member 
of the family of the settlor, the disposition in his 
favour is still a good disposition independently of 
Act 6 of 1913 under the general Mahomedan law 
Mr. Haindaday’s argument is that I should treat 
the two dispositions, viz. first one-fifth of the net 
income and the other four-fifths of the net income 
of one-third of the testator’s property, as one dis- 
position, and as there is a substantial gift to charity 
four-fifths of the net income being given admit¬ 
tedly to charitable objects — I must hold the dis¬ 
position as a whole to be a good disposition under 
Mahomedan law. Mr. Haindaday’s argument is that 
before the passing of Act 6 of 1913 all wakfs were 
upheld so long os there was a substantial gift to 
0 charity and so long as the wakf was one which the 
settlor could under Mahomedan law create. Mr. 

, Haindaday strongly urges that it is competent to a 
Mahomedan to create a wakf in favour of utter 
strangers. 

I cannot accept this argument. In the first place, 
there are two separate and independent dispositions, 
one of one-fifth of his income and the other of four- 
fifths of bis income, and each can only be sustained 
provided it is valid in law. Assuming I am wrong, 
even so I am not prepared to accede to the proposi¬ 
tion that a valid wakf can be made in favour of 
Grangers. According to Arabian jurists, “wakf” is a 
dedication or consecration of property for anv charit- 
able or religious object, or to secure any benefit to 
human beings; or, in other words, a dedication for anv 
good purpose is a wakf. The Prophet has specially 
commended the helping of one's family as “giving 
c alms to the poor has the reward of one alms; but 
that giving to kindred has two rewards." “Charity” 
has been given a much wider meaning under Maho¬ 
medan law than under other systems of jurispni- 
dence. But even so, in order to constitute a valid 
wakf the gift must be a “sadakah”—an offering or 
gift made with the object of obtaining the approval 
of the Almighty, or a reward in the next world, and 
as Ameer Ali points out that while a gift to a friend 
would not be a “sadakah” because there was no 
pious intention, a gift to a friend made with the 
object of relieving his wants or of providing against 
his falling into indigence would be a “sadakah,” as 
the intention in that case would be to receive the 
approbation of the Almighty. Ameer Ali in bis 
learned treatise at p. 277 in giving illustrations of 
the wakfs that maybe made in favour of individuals 
mentions wakfs in favour of strangers. The learned 
d author cites no authority for this proposition, and it 
seems to be clearly opposed to the texts he himself 
has cited in the earlier part of his book and bis own 
observations. It would indeed be curious if Maho¬ 
medan law looked upon dispositions in favour of 
strangers as a religious, pious or charitable purpose. 

It is dangerous to found propositions of law upon 
texts of an abstract character without reference to 
limitations and restrictions which accompany them. 

The last and final question that arises is, if the 
disposition in favour of the heirs of Hoosein Noor 
Mahomed is void, whether the ultimate benefit to 
charity should be given effect to and whether the 
trustees are bound to spend the one-fifth income of 
the trust properties on the charitable objects men¬ 
tioned in the will. The learned Advocate-General 
has argued that the ultimate disposition in favour of 
charity is valid although the intermediate disposi¬ 
tions are void. He has relied upon the principles 


Abdulla (Chagla J.) AIR 

Zi eT iT S ^ 2? ' T : ?• Act - and S. 129, Sooces" 
sion Ac t The principle of these two sections is that 6 

although a prior disposition may fail in a manner not 

n'ru bj r he Eettlor ’ tbe ul,erior disposition 
«ould still take effect. The learned Advocate-General 

lms argued that m this case the settlor wanted 
chanty to benefit in the eyent of there being no heirs 
of Hoosein Noor Mahomed. In this case although 
here are heirs of Hoosein Noor Mahomed but °as 
they cannot take in law, there is a failure of the 
disposu.on aUhough in a manner not contemplated 
by the settlor and therefore the ultimate disposition 
n fayour of charity should he upheld. I do not 
think the argument of the learned AdyocateGeneral 
is sound. I be failure contemplated by S. 27 T P 
Act and S. 129, Succession Act, is tbe faifure of a 
\ahd gift. \\ hen the gift is ab initio void, tbe subse¬ 
quent gifts must also fail as provided bv S. 16 T P 
Act and S. 116 Succession Act. The principle of) 
Lnglish law is also similar, and that is expressed in / 
tbe phrase that a limitation following upon a limi¬ 
tation void for remoteness is itself void even thou-h 
it may not of itself transgress the rule against pe°r- 
petuity In 6 Bom. 42,U West J. took the view that 
the rule of Mahomedan Inw appeared to be that 
should the intermediate purposes of the dedication 
fail the final trust for charity did not fail with 
them. This decision of West J. has been adversely 
commented upon by the decision of the Privy Coun- 
cil in 17 Cal. 49b 1 - at p. 510. No authority has been 
cited to me at the bar to show that that in fact was 
the principle of Mahomedan law, and I would be 
surprised if that were so, because in that case it 
would be difficult to understand why the Privy 
Council in a series of cases before the passing of Act 
G of 1913 held the wakfs to be void on the ground 
that they were intended for the aggrandisement of 
the family of the settlor when they could havegiven 0 
effect to the ultimate trust for charity after setting 
aside tbe intermediate dispositions in favour of the 
settlor's family. I therefore hold that the ultimate 
disposition in favour of charity is also void, and 
the trustees are not bound to spend the one-fifth 
income of the trust properties on the charitable 
objects mentioned in the will. My answers to the 
questions raised in the originating summons will be: 

(1) The disposition in favour of Hoosein Noor Maho¬ 
med is valid. That in favour of his heirs and in 
favour of charity is void. (2) In the negative. (3) In 
the negative. (4) Costs of all parties appearing to 
come out of the estate. Costs of the plaintiffs and 
defendant 2 as between attorney and client. 

R.K. Order accordiyigly. 

11. (’81) 6 Bom. 42, Fatrnabibi v. Advocate General 

of Bombay. " 

12. (’89) 17 Cal. 498 : 17 I.A. 28:5 Sar. 476 (P.C.), 
Mahomed Ashanulla Chowdbry v. Amarchand 
Kundu. 


T. P. Act — 

(e) ('36) Mulla, Page 138 Note “(l)Shall fail.” 
(*34) Mitra, Page 95 N. 113. 
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Broomfield and Wassoodew JJ. 

Kantilal Bapubhai and another — 

Appellants 


Rajmkant Bapubhai and another — 

Respondents . 

Second Appeal No. 349 of 1939, Decided on 17tb 
September 1941, from the decision of District 
Judge, Surat, in Mise. Appeal No. 10 of 1938. 

(a) Provincial Insolvency Act (1920), Ss. 75 
and 4 — Person adjudged insolvent — Adjudi¬ 
cation set aside by District Judge — No second 
appeal lies. 

Where a person has been adjudged an insolvent 
by a Subordinate Judge and the adjudication is set 
b aside in an appeal by the District Judge, no second 
appeal lies in the High Court from the order setting 
aside the adjudication : (’35) 2*2 A.I.R. 1935 Bom. 
80 and (’40) 27 A.I.R. 1940Bom. 51, Discussed and 
ExpL ; (*31) 18 A.I.R. 1931 Mad. 745 ; (3G) 23 
A.I.R. 1936 Rang. 26 and (’26) 13 A.I.R. 1926 Mad. 
123, Ref. (P 159 C 2 ; P 161 C 1) 

(b) Civil P. C. (1908), 0.22, R. 4-Insolvency- 
Right to contest is not personal — Heirs of in¬ 
solvent can contest adjudication in appeal. 

Where a person has been adjudged ns nn insol¬ 
vent and the adjudication has been set aside by the 
District Judge in appeal, the effect of an appeal by 
the creditors succeeding in the High Court would be 
to bold that the insolvent was properly adjudicated 
by the trial Court. In such a case, therefore, on the 
death of the insolvent during the pendency of the 
L appeal in the High Court, the right to appeal if any 
does survive and the heirs of the insolvent can con¬ 
test the adjudication in appeal. The appeal does 
not abate. The maxim actio personalis moritur 
cum persona has no application to insolvency pro¬ 
ceedings : (’37) 24 A.I.R. 1937 All. 435 ; Foil. ; 
(’28) 15 A.I.R. 1928 Lab 119 and (’32) 19 A.I.R, 
1932 Lab 121, Dissent. (P 159 C 2 ; P 160 C 1] 

(c) Provincial Insolvency Act (1920), S. 4 _ 

“Of any nature whatsoever", explained. 

The words “of any nature whatsoever" in S. 4 
nre not to be read as ejusdem generis with the pre¬ 
ceding words “questions of title or priority" : (’35)22 
A.I.R. 1935 Bom. 80, Du&mf. (P 160 C 2) 

Section 4 comprises adjudication of those questions 
which arise in bankruptcy and not outside bankruptcy, 
in other words it covers questions such ns disputes 
between debtor’s estate represented by Receiver on 
u oneband and the claims of one or nil of his creditors 
on the other orother questions of priority or title. Sec¬ 
tion 4 is, however, limited to matters not otherwise 
specifically provided for in the Act. (P 161 C 1] 

(d) Provincial Insolvency Act (1920), S. 75 — 
High Court’s power of revision. 

No doubt, the High Court has power in a proper 
case to interfere with the appellate orders of the 
District Judge in revision but where the judgment 
of tho District Judge shows the issues in tho 
case, which aro substantially issues of facts, the 
High Court should not interfere in revision in the 
absence of sufficient reasons for the same, parti¬ 
cularly as no second appeal lies from such judgment 
•of tho District Judge. (p q y 

^ m JF\ Dcsai and C. S. Trivedi for Bamnath 
Shivlal —. for Appellants. 

H, A/. Choksi — for Respondents. 


BROOMFIELD J. — This is a second appeal 
which purports to be brought under S. 75, Provin- c 
cial Insolvency Act. One Babubhai Sakerlal, who 
was the father of the present opponents, was adjudi¬ 
cated insolvent, but in appeal the District Judge set 
aside the order of adjudication. Pending the appeal 
to this Court, which was brought by the petitioning 
creditors against the order of the District Judge, 
Babubhai died, leaving two sons who have been 
brought on record as his heirs. The learned advo- 
cate who appears for these heirs has taken a pre¬ 
liminary objection that the appeal is not competent. 

He argues firstly that the appeal has abated, and 
secondly, that no second appeal lies under the pro - 1 
visions of the Provincial Insolvency Act. 

Order 22. R. 4, Civil P. C., 1908, provides, so far 
as is material, that when a defendant dies and the 
right to sue survives, the Court, on an application 
made in that behalf, shall cause the legal represen¬ 
tative of the deceased defendant to be made a party, f 
If the right to sue does not survive, then the suit 
abates. In the case of an appeal the question is 
whether the right to appeal survives, and prinm 
facie, apart from authority, it would seem to be 
clear that the right to appeal docs survive in a case 
like the present. If the appeal were to succeed, the 
effect would be to hold that the insolvent was pro¬ 
perly adjudicated by the trial Court. So that, even 
supposing that there were any difficulty about ad- 
judicating a man insolvent after his death no such 
question would logically arise. 

Mr. Choksi, however, cited two decisions of the 
Lahore High Court in support of his view that tho 
appeal abated. In 9 Lull. 306, 1 it was hold that an 
uppeal preferred against the adjudication of an in¬ 
solvent abates on his death, the reason given being 
that an order of adjudication is purely personal to 
the insolvent. Reference was made in the judgment 9 
to the provisions of S. 17, Provincial Insolvency 
Act, which are as follows : 

If a debtor, by or against whom an insolvency 
petition has been presented, dies, the proceedings in 
the matter shall, unless tho Court otherwise orders, 
lie continued so far as may be necessary for the 
realisation and distribution of the property of the 
debtor.*' 

On the face of it that provision would seem to 
make it perfectly clear that proceedings in insolvency 
are not matters purely personal to the insolvent, 
and we understand that the English practico is that 
an order of adjudication may bo made after tho 
death of an insolvent. For some reason which is not 
clear to us the Court in 9 Lab. 3061 was of opinion 
that S. 17 had no bearing upon the question whe¬ 
ther the appeal had abated. This case was followed 
by a single Judge in 13 Lab. 896.^ A different view h 
has been taken by tho Allahabad High Court in 
I.L.R. (1937) All. 616, 3 where it was held that the; 
right to contest an order of adjudication was not a' 
purely personal right of the insolvent with tho effect 1 
that the appeal would abate on his death. The! 
maxim actxo personalis moritur atm persona , it 
was said, hud no application to insolvency proceed- 
mgs. Reliance was placed on S. 17 of tho Act and 


1. (’28) 15 A.I.R. 1928 Lah. 119 : 107 I.C. 281 : 9 
Lab 306 : 29 P.L.R. 399, Nnrain Singh v. Gur- 
bakhsh Singh. 

2. (’32) 19 A I.R. 1932 Lah. 121: 135 I.C. 196 : 13 
Lah. 396: 32 P.L.R. 809, Attar Chand v. Moham¬ 
mad Mobm. 

3 ; IWooV;,?- 1937 AU - 435 : 170 1 O. 635 : 
I.L R. (1987) All. 616:1937 A.L.J. 491. Piare Lai 
v. Muhammad Salnmatullnh Khan. 
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also on the English practice. We have no hesitation 
a in accepting the view of the Allahabad High Court 
in preference to that taken in the cases cited from 
Lahore, and we think that there is no substance 
in the argument that the appeal has abated. In 
order to understand the argument that no second 
appeal lies it is necessary to refer to two sections of 
the Act, viz. S. 75 and S. 4 the provisions of which 
are as follows : 

“75. (1) The debtor, any creditor, the receiver or 
any other person aggrieved by a decision come to or 
an order made in the exercise of insolvency juris¬ 
diction by a Court subordinate to a District Court 
may appeal to the District Court, and the order of 
the District Court upon such appeal shall be final: 

Provided that the High Court, for the purpose of 
satisfying itself that an order made in any appeal 
decided by the District Court was according to law, 
may call for the case and pass such order with 
® respect thereto as it thinks fit : 

Provided, further, that any such person aggrieved 
by a decision of the District Court on appeal from 
a decision of a subordinate Court under S. 4 may 
appeal to the High Court on any of the grounds 
mentioned in sub-s. (1) of S. 100, Civil P. C., 1908. 

(2) Any such person aggrieved by any such deci¬ 
sion or order of a District Court as is specified in 
Sch. 1, come to or made otherwise than in appeal 
from an order made by a subordinate Court, may 
appeal to the High Court. 

(3) Any such person aggrieved by any other order 
made by a District Court otherwise than in appeal 
from an order made by a subordinate Court may 
appeal to the High Court by leave of the District 
Court or of the High Court. 

(4) The periods of limitation for appeals to the 
C District Court and to the High Court under this 

Eection shall be 30 days and 90 days, respectively. 

“4. (1) Subject to the provisions of this Act, the 
Court shall have full power to decide all questions 
whether of title or priority, or of any nature what¬ 
soever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, or 
which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice 
or making a complete distribution of property in 
any such case. 

(2) Subject to the provisions of this Act and not¬ 
withstanding anything contained in any other law 
for the time being in force, every such decision shall 
be final and binding for all purposes as between, on 
the one hand, the debtor and the debtor’s estate 
and, on the other hand, all claimants against him 

d or it and all persons claiming through or under 
them or any of them. 

(3) Where the Court does not deem it expedient 
or necessary to decide any question of the nature re¬ 
ferred to in sub-s. (1), but has reason to believe that 
the debtor has a saleable interest in any property, 
the Court may without further inquiry sell such 
interest in such manner and subject to such condi¬ 
tions as it may think fit.” 

It is clear from proviso 2 to S. 75 (1) that no 
second appeal lies unless the order appealed against 
can be said to be an order passed underi S. 4. 
A similar question was considered by Divatia J. in 
36 Bom. L. B. 1236. 4 He took the view‘tbat S. 4 
comprises adjudication of those questions which, to 

4 . (*35) 22 A. I. B. 1935 Bom. 80: 154 I.C. 566: 59 
Bom. 161: 36 Bom. L. B. 1236, Gopikabai v. 
Chap9i Purshottam. 


speak in the language of English law, arise in bank¬ 
ruptcy and not outside bankruptcy. 

In other words,” he said, “in my opinion, it 
covers questions such as disputes between the 
debtor’s estate represented by a receiver on the one 
hand and the claims of one or all of his creditors on 
the other or other questions of priority or title” 
(p. 1239). 

He referred to the provisions of sub-s. (2) of S. 75 
which indicate the sort of questions intended to be 
covered by orders under 8. 4, viz., questions between 
the debtor and the debtor's estate on the one hand 
and, on the other hand, all claimants against him 
or it and all persons claiming through or under 
them. In our opinion the words "in any case of in¬ 
solvency’’ in S. 4 lend considerable support to this 
view. According to the ordinary and natural use of 
language, no case of insolvency properly arises until 
after an order of adjudication, and tho question 
whether such an order should or should not be 
made is not, properly speaking a case of insolvency. 
Divatia J. was of opinion that the words "of any 
nature whatsoever” in S. 4 are to bereadasejusdem 
generis with the preceding words "questions of title 
or priority.” That view, with respect, we find our¬ 
selves unable to accept, and in 41 Bom. L. B. 1258,*! 
N. J. Wadia and Indarnarayan JJ. held, following 54 
Mad. 989,° that these words "of any nature what¬ 
soever’’ are incompatible with the ejusdem generis 
rule of interpretation. This, however, does not affect 
the main grounds of decision in 36 Bom. L. B. 
1236. 4 41 Bom. L. B. 1258® was a case in which the 
question was whether a second appeal lay from an 
order made by a Subordinate Judge under Ss. 53 
and 54, Provincial Insolvency Act. The Court held 
that no second appeal lay, the reason being that S.4 
is subject to the other provisions of the Act, as ex¬ 
pressly stated therein, and therefore was not inten- ' 
ded to apply to cases which are specifically provided 
for by other sections, for instance Ss. 53 and 54. 
The same view has been taken by the Madras High 
Court in 54 Mad. 939® where it was held that "sub¬ 
ject to the provisions of this Act” in S. 4 mean 
excluding questions otherwise provided for by the 
provisions of this Act,” and that ruling was followed 
in 13 Bang. 717. 7 That was a case in which a 
second appeal was presented against an order of ad¬ 
judication passed on appeal by the District Court 
under S. 27. That is the converse of the present 
case, and Dunkley J. said that the appeal did not 
lie and that where an order is made and can be law¬ 
fully made under some other section of the Act 

S. 4* has no application to that order. The reasoning 
in these cases would seem to apply just as much 
to an order under S. 27 as to one under S. 53 or 
S. 54 of the Act. Learned counsel for tho appel- ^ 
lants has not been able to cite any authority in 
support of the view that a second appeal does lie 
in a case of this kind. He mentioned some observa¬ 
tions in the judgment of Bamesam J. in 49 M.L.J. 
595. 8 The learned Judge said (page 598) : 

"The words 'of any nature whatsoever’ in S. 4 

5 . (’40) 27 A. I. B. 1940 Bora. 51: 187 I. C. 508: 

I. L. B. (1940) Bom. 1: 41 Bom. L. B 1258, Dat- 
tatraya Chandraya v. Bawachekar. 

6 . (’31) 18 A. I. B. 1931 Mad. 745: 132 I. C. 641: 

54 Mad. 989: 61 M. L. J. 820, Alagirisubba Naik 
v. Official Beceiver of Tinnevelly. 

7. (’36) 23 A. I. B. 1936 Bang. 26: 160 I.C. 109. 

13 Bang. 717, Maung Po Sai v. Bank of Chettmad 

8 L \%6) 13 A. I. B. 1926 Mad 123 : 91 I. C. 144 : 

49 M. L. J. 595, Perachan v. Kuttiah. 
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of the new Act show that all questions which arise 
^ in the course of insolvency may be dealt with by 
the Court for the purpose of doin'; complete justice 
and in such a case a second appeal lies to the High 
Court on a question of law.” 

The expression “in the course of insolvency” 
presumably means the same as “in any case of 
insolvency” in S. 4, and wo find nothing in these 
observations which is inconsistent with the view 
taken by Divatia J., in 36 Bom.L.R. 1236. 4 On either 
of these views, viz. the view that S. 4 refers to ques¬ 
tions in bankruptcy and not outside bankruptcy, that 
is to say, to questious arising after an adjudication 
has been made, and tho view that S. 4 is limited to 
'matters not otherwise specifically provided for in 
[the Act, no second appeal would lie in tho present 
case. It is perfectly true that the expression in S. 4 
“questions of any Daturc whatsoever” is in wide 
and general terms, but obviously they must be 
limited in some way; otherwise cl. 1 of S. 75 which 
states that the order of the District Court upon 
appeal shall bo final would be rendered nugatory. 
We think that the generality of the words must be 
limited as laid down in the cases to which I have 
referred and that the orders with which we are 
concerned in the present case cannot be regarded 
as orders made under that section. 

Finally on behalf of the appellants reliance was 
placed on the first proviso to S. 75, which is that 
the High Court for the purpose of satisfying itself 
that an order made in any appeal decided by the 
District Court was according to Jaw, may call for 
the case and pass such orders with respect thereto 
as it thinks fit. This Court therefore has power in 
a proper case to interfere with appellate orders of 
the District Court in revision. But we have looked 
at tho judgment of the District Judge which shows 
what the issues were. We think that, though 
some questions of law might arise, it was substan¬ 
tially a dispute as to matters of fact and we cannot 
see any sufficient reason why, when no appeal lies, 
this Court should interfere in revision. The preli! 
minary objection is therefore allowed and the appeal 
dismissed with costs as incompetent. 

Appeal dismissed. 

~ C . P. C. — 

(b) (MO) Chitaley, 0. 22 R. 11, N. 2. 

(Ml) Alulla, 0. 22 R. 4 page 935 Note 'Death of 
insolvent-respondent.* 

(d) (MO) Chitaley, S. 115, N. 29 Pt. 9. 

(Ml) Mulla, S. 115 page 428 Note ‘Provincial 
Insolvency Act.’ 
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Divatia and Macklin JJ. 

Secretary of State — Defendant ~ 

Appellant 

v. 

Chimanlal Jamnadas and others _ 

Plaintiffs — Respondents. 

n ?‘i St 11 , No - 193 of 1935 - Decided on 14th 

?, i° ber Ai 194 V decision of First Class, Sub 
Judge, Ahmedabad, in Suit No. 400 of 1932. 

(a) Civil P. C. (1908), S. 80-Notice-Failure 

SS. ““ " ° CC " P “ ,i0 " dot5 »« 

n n^! S . DO v Bt ? led in S> 80 what kiDd description 
ought to be given of the plaintiffs who desire to file 

a BQit. It would be sufficient if the plaintiffs aro 


described in such a manner that they could Le 
easily identified, and if the fathers’ names of all c 
the proposed plaintiffs are given and their places of 
residence are given, the failure to give their sur¬ 
name, caste or occupation does not make the notice 
defective : 1‘27) 14 A.I.R. 1927 P. C. 176, Expl. 

[P 164 C 2; P 165 C 1] 

(b) Bombay Land Revenue Code (5 of 1879), 
Ss. 202, 203—Government can evict person by 
notice under S. 202 — Such notice amounts to 
decision or order within S. 203. 

Government can pass an order for eviction of a 
person who is wrongfully in possession of laud by 
giving him tho notice as prescribed in S. 202. That 
notice in fact amounts to a decision or order of the 
Government to evict the person who is in such 
wrongful possession. There is no provision in the 
Land Revenue Code that before the notice under 
S. 202 is given, the Government should actually / 
pass an order and communicate that order to the 
party concerned before giving such notice. It is open 
to the Government to pass au order in the form of 
a notice, and as provided by this section to serve it 
on the party concerned, and if that is done, the 
Government must be deemed to have complied with 
the provisious of the Land Revenue Code. Hence, if 
no appeal is filed, n suit for a declaration would be 
barred under S. 11, Bombay Revenue Jurisdiction 
Act : (’22) 9 A.I.R. 1922 Bom. 274, Expl. and Di$t- 
tng.; Case law referred . [P 165 C 2; P 167 C 1] 

(c) Bombay Land Revenue Code (5 of 1879), 

Ss. 202, 61, 66 , 79A — Government and private 
landlord — Difference in powers of eviction 
explained. 

Tho Government possess larger powers than 
those of a private landlord. A private landlord has a 
no power to summarily evict a tenant who is hold- * 
ing over. The Government have the power to do so 
under various sections of the Land Revenue Code, 
such as Ss. 61, 6 G and 79A and at the termination 
of the period for which a particular land might 
have been granted by tho Government to any per¬ 
son, it is open to tho Government to give him a 

1° r?“ te .il, on the espiry of tbe p»»od aQj 

it the holder still remains in possession after its 
expiry, he must be deemed to be holding the land 
,n wr 0 D 6 ful possession. That being so. the Govern, 
inent would bo entitled to give a notice as required 
by h. 202 and to adopt the remedy of summary 
eviction under S. 61. [P 165 c 2 ] 

<5 B ° mba y Land Revenue Code (5 of 1879), 

*?• . M * re Possession for long period does not 
deprive Government of their ownership and 
right of resumption. * h 

rJL R per f°? °J aims t0 remain »» possession of 
Government Jand merely on the strength of his 

surr? th ~ past though without nn >- 

, - m hin1 ' Government havo the right 
to assert their ownership which had not bLn 

me'nfw L /* th - 0 ° f tbo person and tho Govern- 
son hn h s r ‘ 8ht , of resuri >ption so long as tho por- 
Z A fc " pr0Ved ar *y requisition of right in him 
by adverse possession against tho Government. 

(P 106 C 2] 

SISK st 
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it was incorrect it was also invalid or illegal in law. 
a [P 166 C 2; P 167 C 1] 

(0 Bombay Revenue Jurisdiction Act (10 of 
1876), S. 11 — Difference between S. 11 and 
Art. 14, Limitation Act. 

The analogy of the authorities under Art. 14, 
Limitation Act, cannot he applied to S. 11, Revenue 
Jurisdiction Act. The Limitation Act deals with 
the limitation of the period for bringing a suit. 
Section 11 refers to the bar to the institution of a 
:*uit if no appeals had been preferred to the higher 
revenue authorities. [P 107 C 1) 

(g) Evidence Act (1872), S. 74—Mere record 
copy lor private use of Government Officers is 
not public document. 

It is only a public document, and not merely a 
record copy for the private use of Government Offi- 
, cers which it is not the duty of the Government to 
J maintain, that can be admitted in evidence as a 
public document under S. 74. [P 167 C 1] 

(h) Evidence Act (1872), Ss. 35, 74, 114 — 
Printed copy of index register is public docu¬ 
ment — Even if it is secondary evidence, it is 
presumed to be correct. 

The printed copy of the index register is itself a 
public document. These printed copies are not 
merely kept for the private use of Government 
Officers, hut they are open to inspection by the 
public and certified copies are also supplied from 
them: (’31) 18 A. I. R. 1931 Bom. 436, Expl., and 
Pel. on. [P 168 C 2] 

Even assuming that it can be admitted only as 
secondary evidence of the original index, there is 
the presumption under S. 114 that the copies were 
compared with the original index at the time when 
they were printed and it therefore, fulfils the pro¬ 
visions of S. G3, cl. (3) : Case law referred. 

[P 169 C 1] 

Further they are relevant under S. 13 as well as 
S. 35 and therefore are admissible in evidence. 

[P 169 C 1] 

(i) Evidence Act (1872), Ss. 36, 83, 87 — 
Printed maps of different wards in city are 
admissible. 

Printed maps showing the different wards of a 
city are admissible not only under S. 83 but also 
under Ss. 36 and 87, Evidence Act, as well as 
S. 213, Land Revenue Code. [P 169 C 2) 

(j) Appellate Court—Powers of — Apprecia¬ 
tion of oral evidence by trial Court must be 
tested by other proved facts. 

d Although the appreciation of oral evidence by the 
trial Judge is entitled to great weight by the appel¬ 
late Court, that appreciation must be tested by the 
other proved facts in the case, especially if the evi¬ 
dence is substantially corroborated by ^ 

(k) Lease—Permanent lease — Onus of proof 
that it is permanent is on lessee — Mere exis¬ 
tence of building on land leased does not show 
that it is permanent. 

Where the grantee under a lease alleges that the 
lease is a permanent one, it is for him to prove by 
definite evidence that it is so and that burden of 
proof lies on him. If the lease is for a period of 9J 
vears there is nothing strange if pucca structures 
'ure built by tbe grantee on the land. beca ua> m 
such a case the structures would be built in the ex¬ 
pectation that the lease would be renewed even 


though at a higher rent on the termination of the 
period. [P 171 ci] c 

(l) Evidence Act (1872), S. 110—Applicability 

— Conditions for applicability of, explained_ 

Statutory presumption in favour of Government 

— S. 110 does not apply. 

Tbe presumption under S. 110 would apply only 
if two conditions are satisfied, viz., that the posses¬ 
sion of the plaintiff is not prima facie wrongful, and 
secondly, the title of the defendant is not proved. 
Therefore, in absence of proof by the plaintiffs that 
the land was of their ownership, and in absence of 
proof that it was of anybody else’s ownership apart 
from the plaintiffs, the only alternative is that the 
land must belong to the Government where there is 
a statutory presumption in favour of Government: 
Case law ' referred . [P 171 C 2; P 172 C 1] 

(m) Civil P. C. (1908), O. 41, R. 22-Plaintiff 
obtaining decree in lower Court — If he wants / 
higher right, he must file cross-objections. 

Under O. 41, It. 22 plaintiff can support the 
decree granted to him on any ground decided 
against him in the Court below; but if he wants a 
decree for the higher right of absolute ownership 
which he prayed for in the plaint but had not been 
granted, it is incumbent on him to file cross-objec¬ 
tions or a cross-appeal against the decree and in the 
absence of such cross-objections he is precluded from 
urging in appeal by the defendant that he has ac¬ 
quired such absolute right. [P 172 C 2] 


(n) Civil P. C. (1908), O. 6, Rr. 16 and 17 — 
Valuation of relief can be allowed to be amen¬ 
ded. 

A valuation of a relief can he allowed to be 
amended under O. 6, R. 1C for the amendment of 
this relief does not change the nature of the suit at 9 
all, and it is within the competence of the Court to 
grant the amendment prayed for. [P 174 C 1] 

P. A. Jahagxrdar , Government Pleader — 

for Appellant. 


G. N. Thahor and B. G. Thakor — 

for Respondents. 

DIVATIA J_This appeal arises in a suit for a 

eclaration that the suit property consisting of land 
,-ith buildings thereon was of the absolute owner- 
hip of the plaintiffs and defendant 2, and for an 
njunction restraining defendant 1, the Government 
epresented by the Secretary of State for India in 
Council, from taking vacant possession of the land 
fler removal of the superstructures. An alternative 
elief was also prayed that if it he held that the 
ilaintiffs and defendant 2 were in possession of the 
and under a lease of 99 years, the Government 
hould fix a reasonable amount for rent after the 
xpiry of the lease but not take forcible possession 

f the same. . 

The land in suit is situated in a prominent loca- 
ity in the city of Ahmedabad. Its present survey 
lumber is 46*63 corresponding to old city survey 
Cos. 123 and 235 of L. Tikba No. 3 in the Raikhad 
vard of Ahmedabad city. Its area is 642 square 
•ards. The plaintiffs* case in substance was that 
his land was taken possession of by their ancestor 
fethabhai, who was the head of the family, since 
he time of tbe company's Government more than 
?5 vears before the date of tbe suit that he erected 
wildings thereon, and their family bad remained m 
xmtinuons possession and enjoyment of the sa “®- 
is stated that the land was open fallow land.that* 
was not of anyone's ownership or in ui^oneis pos¬ 
session, that therefore. Jethabhai took it into hu 
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possession more than 75 years ago ami having built 
houses thereon made it habitable, that the j>o$ses- 
sion of the land and the buildings remained with 
the family, and that the buildings were let to several 
persons from time to time. The Government, how¬ 
ever, contended some time before the present suit 
was filed that the land was not of the absolute 
ownership of the plaintiffs but that it was granted 
to two persons on a lease for ninety-nine years 
which lease had expired by the end of’March 1930. 
A notice was given to remove the buildings erected 
on the land and to put the Government in vacant 
possession thereof. The plaintiffs had, therefore, to 
file the present suit after giving notice under S. 80, 
Civil P. C. The plaint then proceeds to state that 
as the land was of their private ownership, any 
lease which might have been given to any persons 
by the Government was not binding on them, that 
iu any case the plaintiffs were in adverse possession 
b of the land for the full period, i.e. of sixty years as 
against the Government, and their title to’ the land 
had, therefore, become complete. For the alterna¬ 
tive relief it was alleged that if it be held that the 
land was granted by the Government on lease for 
ninety-nine years, the Government were not even 
then entitled to legal possession of the property, 
and that the plaintiffs were entitled to remain on 
the land on payment of a reasonable amount as 
rent. It was lastly stated that even if the land was 
given on lease to two Farsi gentlemen, viz. Fardunji 
feantokji and Fardunji Xawroji, in the year 1831 as 
stated in the notice, still the plaintiffs came into 
possession of the land in their own right and that 
they had acquired title by adverse possession against 
whoever the real owner was. The cause of action 
was stated to have arisen at the time when the 
plaintiffs were alleged to be leaseholder by the 
c Government in the year 1931. 

In the written statement, defendant 1 contended 
that the suit was barred under S. 80, Civil p C 
and it was also barred under S. 11, Revenue Juris’ 
diction Act, as well as under Arts. 14 and 120 
Limitation Act. On the merits it was pleaded that 
the suit land was of the ownership of the Govern¬ 
ment and it was leased in the year 1831 for a period 
o ninety-nine years. The Government denied that 
the plaintiffs ancestors acquired the suit property 
bcveiity.five years ago or at any time, that the period 
of ninety-nme years for which the land was leased 

10 Marcb 1930 ’ lh0 Government arc 
entitled to take possession of the land, and that as 
he plaintiffs came on the land which was given on 
l^se in the year 1831 the lease is binding on them. 

^ rtb - ^ endcd tbat tbere WftS a Cil y Survey 
Lnquiry in 1923, and it was there held that the 

d £ X of “ tenure for ninety-nineyears, 

that the plaintiffs had no right to compel the 

” ot ' *■““ «° u» 

Defendant 2 i S a member of the same family as 

I will a (SSn aDd I® , su PP° rts plaintiffs- case. 

i.llVnho f ’ mclude biro in the category of the 
plaintiffs and henceforth describo the ! 

as the defendant in the case OnVbie 
earned tria! Judge framed se^IT 

I* O d L' VOr V r0 '5 ,mCl ' T issues under S. 60, Civil 
oA V ^ we as Revenue Jurisdiction Aef 

JS dedt with JS5"-- Act - lss,,e3 4 and 

tbefthenaiSffS 3 °' th l c °f e ‘ Th V "ere who- 
me plaintiffs had proved their alleged owner- 


ship of the suit land either by title or by adverse 
possession, and whether the suit land was held from e 
Government under a lease for ninety-nine years, 
whether -the lease had expired and whether the 
lease was or was not binding on the plaintiffs. 
The findings on these issues were that the notice 
given by the plaintiffs under S. SO, Civil P. C., 
wa> proper and sufficient and the suit was not 
birred under that section. It was also not barred 
under 8, 11, ltevenue Jurisdiction Act, as well 
a. under the Limitation Act. On the merits, 
the learned Judge’s finding* are that the plain¬ 
tiffs’ title was not proved, but their long possession 
otherwise than under the alleged lease was proved. 
The finding on the lease was that there was no lease 
as alleged by the Government, nor :mv lease what¬ 
ever in regard to the suit land, that the plaintiffs 
were in possession independently of unv lease, and 
that being so, the other parts of the fifth issue did 
not arise. Issue 6 was whether the plaintiffs had / 
the right to compel the Government to renew the 
lease or to sell the occupancy rights to them for 
such price as may be fixed by the Court. The learned 
Judge did not make any finding on that issue as in 
his opinion it did not survive in view of the findings 
on issues 4 and 5. There was an issue with regard 
to the court-ices, and the learned Judge held that 
no additional court-fees were necessary for the alter- 
native relief. He held that defendants was a neces¬ 
sary party, and that the plaintiffs were entitled to 
the reliefs awarded in the order. The reliefs given 
by the learned Judge were a declaration in favour 
of the plaintiffs that they were not the lessees of tho 
suit land as alleged by the Government and that 
they were entitled to continue in possession and 
enjoyment of it without being liable to make any 
payment m regard to it either as rent or otherwise 
and an injunction that the Government were per- 9 
manently restrained from dispossessing the plain- 
tifls of the suit land or from interfering with or 
obstructing m any mauner whatever their possession 
and enjoyment of the same. 

It is necessary to note here that although there 

j' j ““ ‘f Ue “ ,>0 “ t n,lve ^ e Possession, the learned 
Judfce has not made any finding on that issue and 
not held that the plaintiffs had acquired title 
by nd\erse possession. He has, however, given relief 
to then, on amount of their long poss^ion of the 
S im r'j 8 on . ,bo Presumption arising under 
tl'JS 0, E . V, , den r A , Ct - “ nd U * ,or ll »'S reason that 
° rd, ; rd< f : " ot 8'™‘be relief of absolute 
nS b K , ( *' ( h !* L lh - l >,ftinti ' 13 claimed in their 
but restricted to a declaration that the 
plaintiffs were entitled to continue in possession and 
enjoyment of the land without the liability to make 
any payment. The plaintiffs have not filed cross- h 
objections or appeal on the ground that tho relief 

the knd M . ^ tbek 'Solute ownership of 

the and should have been grnuted to them, or tl m t 

the lower Court ought to havo held that thev had 
acquired title by adverse possession. 

onlv tba , t tbo dis P ,lte in this case relates 

only to the land and not to the buildings It is the 

case of the Government that the land Ks given Jn 

rerS 6 buildinT d |) Uat ^ leSSeeS Wore entitled 
« ovnr “L^„ d tb f reon - 11 is conceded bv tho 

suiler-m, ? ULat tU f plal^tilIs, ancestors havo‘built 
superstructures on tho suit land and that the notice 

Ztor g 'r! n , rec rr vacant possession Of the land 

dill TT ° tbo superstructures. I may first 

km The knrl^ 1 ! 011 ! 0 ' | b ° l >laintiDs ' ‘itlo to the 

boGi on.hii- Ju ‘ se bas eon,e to tLo conclusion 
both on the admission made by the plaintiffs in 
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their plaint ns well as on the evidence that they 
° have not succeeded in proving their title to the land. 
Their own allegation in the plaint is that at the 
time when their ancestor Jethabhai took possession 
of the land, it was not of anybody’s ownership. It is 
not alleged that the land was acquired by a grant 
from the Government or by sale from any person. 
It was sought to be made out during the course of 
evidence that there might have been some title- 
deeds ef the land in possession of their ancestors, 
and the suggestion was that those title-deeds might 
have been destroyed in the fire which took place in 
their residential house in another part of the city. 
The learned Judge has not believed that story. 
Even assuming that there might have been a fire in 
their house, he has held that it was not proved that 
there were any title-deeds relating to this land in 
the possession of the plaintiffs' family or that they 
had been lost or destroyed in the alleged fire. The 
5 learned Judge was, in my opinion, right in coming 
to the conclusion which he has done about the 
alleged title of the plaintiOs. They seem to have 
been conscious of this prominent defect in their 
case, and have, therefore, not even alleged their 
original title in the plaint, much less have they 
succeeded in leading satisfactory evidence to prove 
that they obtained the land either by a grant from 
the Government or by private purchase. It is clear, 
therefore, that the plaintiffs have not succeeded in 
proviDg their title. 

The plaintiffs' case, however, mainly rests upon 
their long possession, at least from 1870 onwards, 
there being in that year a document (Ex. 96) relating 
to the house of a neighbour in which it is stated, 
while describing its boundaries, that on the west 
there was the side wall of the bungalow of Jetba- 
bhai. Their contention is that having regard to the 
C long period during which the plaintiffs were in 
possession of the land with its superstructures which 
they had built on it, it must be presumed that the 
land must be of their ownership. The learned Judge 
has rightly refused to make the presumption of 
absolute ownership based on title from their long 
possession, and he has confined the relief only to 
the plaintiffs' right to remain in possession although 
their title had not been proved. For that he relies 
upon S. 110, Evidence Act. to which point I shall 
come later on. The defendant’s case was that this 
land, along with other lands in the same locality, 
belongs to the Government, that most of those lands 
were unoccupied at that time, and in order to 
encourage the development of this prominent site, 
situated near the main citadel called Bhadra in the 
city of Ahmedabad, the Collector gave the lands in 
this area on leases for different periods, that the 
d suit land had been given on lease in the year 1831 to 
two persons, Fardunji Santokji and I-ardunji Now- 
roii, that it was given rent-free and that although 
superstructures were allowed to be constructed on 
the same, the land was resumable at the end of that 
period. The case of the Government further was 
that two copies of the leases were made, one copy 
was given to the lessees and the other copy was 
kept in the Government record, that a book was 
maintained containing copies of leases panted to 
various persons from time to time, and a Patta 
Register, i.e., a register containing a general descrip¬ 
tion of all leasehold lands, including the names of 
the persons to whom they were leased, the> descrip¬ 
tion of the persons and the time whentheleases 
were to expire, was also maintained in the Go\ern- 
ment record. From the leases and the other papers 
a general index of all the lands situated in the 
different wards of the city was prepared in the year 


1882, and several printed copies of that Index 
Register had been made. 6 

In the year 1919, the office of the Collector as 
well as the office of the City Survey were completely * 
burnt by the mob in the riots which took place in 
the city of Ahmedabad, and in that fire the original 
leases as well as the Patta Register, the Enquiry 
Register and the other records had been completely 
destroyed. However, several other papers escaped 
from the fire either because they were at that time 
produced in the civil Courts or they were kept in 
the bungalow of the Collector or in the Commis¬ 
sioner’s office or in the Land Records Office, and by 
means of the available record which has remained 
after the fire the Government have sought to prove 
that the land was given on lease to the two Parsis 
mentioned in the General Index Register and that 
somehow or other the plaintiffs came on the land 
after it was granted to these two persons. There was 
an original survey of the Ahmedabad city which was / 
begun first in 18G4 and these survey proceedings 
lasted up to 1881. During that period a number of 
survey records containing the Survey Register, survey 
maps, the Patta Register and a number of other 
records relating to the survey settlement of land in 
the city were maintained, and thereafter on account 
of the original record having been destroyed by fire 
in 1919, a fresh survey was begun in 1921 which 
was completed in 1923. In that City Survey Enquiry 
along with other lands, an enquiry was made with 
regard to the suit land, and the Enquiry Officer 
decided, after hearing plaintiff 3 who represented 
the other members of the family, that it had been 
given on lease which was to expire in the year 1930. 
That decision was not challenged by the plaintiffs 
although a notice of the decision had been commu¬ 
nicated to plaintiff 3 and although he himself had 
obtained copies of the decision in 1924 and 1930. As “ 
a result of that enquiry, the Government gave him 
a sanad in 1930 comfirming his oocupation of the 
land up to 31st March 1930, on which date the 
lease was to expire. The sanad oontained a condi¬ 
tion that the Government were entitled to resume 
the land whenever they required it after giving him 
the value of the superstructures as might be deter¬ 
mined by five persons. This sanad was accepted by 
plaintiff 3 without any protest and the original sanad 
in the Collector's record (Ex. 105) contains an en¬ 
dorsement in his handwriting about receipt of its 
copv. The sanad was valid only up to 31st March 
1930. and thereafter the Government did not wish 
to continue the lease in the plaintiffs' favour. They 
gave a notice on 3rd October 1931, for eviction of 
the plaintiffs from the land and for rent in the 
nature of damages from the period of the expiry oi 
the lease up to the date of handing over its posses- h 
sion to the Government. The plaintiffs did not 
comply with the notice and filed the present suit on 
31st March 1932, for the reliefs mentioned above. 

On the first issue with regard to the notice under 
S 80, Civil P. C., it is held that the suit is not 
defective, and I think the learned Judge was right 
in holding that the notice is not defective under 
that section. It is contended on behalf of the defen¬ 
dant that the notice. Ex. 29, must state thenamea, 
the description as well as the places of rcsldo °^. 
the plaintiffs, but it does not give the description 
of the plaintiffs inasmuch os the rorMnes, J“| 
caste and the occupation of the plaintiffs ® ( thei ! 
given. Reliance is placed on the doc ision of then 
Lordships of the Privy Council in 51 Bom. <25, 

1. (’27) 14 A.I.R. 1927 P.C. 176 : 51 Bom. 725: 54 
I.A. 338 (P.C.), Bhagchand v. Secy, of State. 
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and it is urged that in that decision the provisions 
4 of S. 80 have been held to be mandatory and not 
admitting of any implications or exceptions. In that 
case no notice had been given at all, and it was 
held that a notice under S. 80 was required to be 
given even though the suit may be one for a speedy 
remedy by way of an injunction. In the present 
case, however, the notice has been given within the 
period required by the law, and it does purport to 
comply substantially with the provisions of that 
.section. The only defect urged is that the descrip¬ 
tions have not been given. It is not stated in the 
section what kind of description ought to lie given 
of the plaintiffs who desired to file a suit. It would 
be sufficient if tbe plaintiffs are described in such a 
manner that they could be easily identified, and 
in the present case the fathers’ names of all the 
proposed plaintiffs are given and their places of 
residence are given. The surnames are not given. 
b But, in my opinion, the surname would not be a 
necessary part of the description of a person. No 
authority has been cited to us to show that the 
surname or the caste or the occupation of the 
proposed plaintiff must be mentioned in the notice, 
and I think that the notice substantially complies 
with the provisions of S. 80, Civil P. C., and the 
suit, therefore, is not barred on that ground. The 
next point relates to the applicability of S. 11, 
Bombay Revenue Jurisdiction Act. That section 
provides: 

“No civil Court shall entertain any suit against 
the Crown on account of any act or omission of any 
revenue officer unless the plaintiff first proves that, 
previously to bringing his suit, ho has presented all 
such appeals allowed by the law for the time being 
in force os, within the period of limitation allowed 
c for bringing such suit, it was possible to present.” 

The question is whether the notice, Ex. 28, given 
by the Collector is an act or omission of a revenue 
officer as stated in this section. The reference to 
the appeals whioh should he filed under the provi¬ 
sions of the law for the time being in forco relates 
to the provisions of Ss. 203 and 204, Land Revenue 
Code. Section 203 says that— 

“In the absence of any express provision of this 
Act, or of any law for the time being in forco to 
the contrary, an appeal shall lie from any decision 
or order passed by a revenue officer under this Act, 
or any other law for the time being in force, to 
that officer’s immediate superior.” 

If the notice, Ex. 28, given by the Government 
to the plaintiffs is a decision or order coming within 
this section, it is clear that the plaintiffs ought to 
have appealed against that decision or order, and 
d if they did not so appeal, the suit would come 
within the provisions of S. 11, Revonuo Jurisdiction 

t? no - S| thor€ . fo . re ' k 0 secn Aether tho notice, 
Lx 28 , is a decision or order within tho meaning 
of that expression in S. 203. That notice, which is 
given on 3rd October 1931, begins by stating that 
the land wos of the ownership of the Government, 
that it had been leased to the plaintiffs’ predecessor 
in March 1831, for a period of 99 years which 
expired in March 1930, that on the expiry of that 
period tho Government were entitled to ita vacant 
possession and that the plaintiffs were called upon 
to give sach possession but under somo pretext or 
another they had failed in doing so, that under 
those oirccimgtanoca tho formal notioe was given to 
the plaintiffs, and they were called upon to give 
v&eant possession of the land after removal of the 
superstructures within two months of the date of 
the receipt of the notice and to pay rent to Govern¬ 


ment at a certain rate from the date of the expiry 
of the lease up to the date of tbe handing over of ^ 
the possession. It is lastly stated that if the plain¬ 
tiffs failed to act as directed, the Government 
without any further notice would take such step; 
as might he necessary to take over the possession of 
the land and also to recover the amount of the rent 
from tbe plaintiffs. Now, the lower Court says that 
this notice, Ex. 28, is not a decision or an order of 
the Government but that it is in the nature of a 
landlord's notice to a tenant holding over, and the 
remedy of the Government was therefore to file an 
ordinary suit for possession but not to issue a sum¬ 
mary order of eviction as contemplated in the 
notice. The lower Court further says that there was 
no enquiry preceding tho giving of the notice and 
that the notice does not purport to be given under 
S. 202, Land Rovoaue Code, and moreover, if tho 
plaintiffs succeeded in proving title to the land, the 
notice would be ultra vires and invalid. The same / 
argument has been urged before us by the learned 
counsel for the plaintiffs. Aocordiog to him, this 
notice is not under S. 202 and cannot therefore 
amount to an order. Now, S. 202 says that — 

“Whenever it is provided by this, or by any other 
Act for the time being in force, that the Collector 
may or shall evict any person wrongfally in posses¬ 
sion of land, such eviction shall be made in the 
following manner, viz.: by serving & notice on the 
person or persons in possession requiring thorn with¬ 
in such time as may appear reasonable after receipt 
of the said notice to vacate the land, and, if such 
notice is not obeyed by removing or deputing a sub¬ 
ordinate to remove any person who may refuse to 
vacate the same,. ..” 

It is clear to my mind that Government can pass 
an order for eviction of a person who is wrongfully 
in possession of land by giving him the notice as 9 
prescribed in this section. That notice in fact 
amounts to a decision or order of the Government 
to evict the person who is in such wrongful posses¬ 
sion. There is no provision in the Lund Revenue 
Code that before the notice under S. 202 is given, 
the Government should actually pass an order and 
communicate that order to tho party conoerned be¬ 
fore giving such notice. It is open to the Govern¬ 
ment to pass an order in the form of a notice, and 
as provided by this section to servo it on the party 
concerned, and if that is dono, tho Government 
mu9t be deemed to have complied with tho provi¬ 
sions of tho Land Revenue Code, It is true that the 
notice, Ex. 28, docs not mention that it is given 
under S. 202, Land Revenue Codo, but, in my 
opinion, it is quite clear on its wording that it could 
not bavo been given undor any other provision of 
lawexceptS. 202. The wording is very much similar ^ 
to the provisions of that section. There is no doubt 
that tho Government possess larger powers than 
those of a private landlord. A privato landlord has 
no power to summarily oviot n tenant who is hold¬ 
ing over. Tho Government havo however tho power 
to do so under various sections or the Land Revenue 
Code, such as Ss. 61, 66 and 79A, Land Rovenuo 
Code, and at tho termination of tho period for which 
a particular land might have been granted by tho 
Government to any person, it is opon to tho Govern¬ 
ment to give him a notice to vacate it on the expiry 
of the period, and if the holder still remains in 
possession after its expiry, he must be deemed to 
bo holding tho land in wrongful possession. That 
being so, tho Government would bo entitled to glvo 
a notice &9 required by S. 202, Land Revenue Code. 
Seotion 61, under which tho power of summary 
eviction can be enforced, says that: 
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‘Any person who shall unauthorizedly enter upon 
^ occupation of any land set apart for any special pur¬ 
pose, or any unoccupied land which has not been 
alienated, and any person who uses or occupies any 
such land to the use or occupation of which by rea¬ 
son of any of the provisions of this Act he is not 
entitled or has ceased to be entitled shall .... pay 
the assessment of the entire number for the whole 
period of his unauthorized occupation, and .... 
The person unauthorizedly occupying any such land 
may bo summarily evicted by the Collector, and any 
crop raised in the land shall be liable to forfeiture, 
and any building or other construction erected 
thereon shall also, if not removed by him after such 
written notice as the Collector may deem reasonable 
be liable to forfeiture, or to summary removal.” 

If, therefore, the plaintiffs had remained on this 
land after they bad ceased to be entitled to do so 
, under any of the provisions of this Act, then clearly 
0 the Government were entitled to adopt the remedy 
of summary eviction under this section. The next 
question is whether the plaintiffs* right can be said 
to have ceased to exist at the time when this notice 
was given by the Government. According to the 
Government, the plaintiffs were occupying as lessees 
and on the termination of the lease in March 1930, 
their right to occupy the land bad ceased to exist. 
It is provided in S. G8 of the Land Ravenue Code 
that: 

“An occupant is entitled to the use and occupa¬ 
tion of bis land for the period, if any, to which his 
tenure is limited, or if the period is unlimited, or a 
survey settlement has been extended to the land, in 
perpetuity .... according to the provisions of this 
Act .... and on the fulfilment of any other terms 
or conditions lawfully annexed to his tenure:” 

c Then there is an important proviso to this sec¬ 
tion which runs as follows : 

“Provided that nothing in this or any other sec. 
tion shall make it, or shall be deemed ever to bave 
made it, unlawful for the Collector at any time to 
grant permission to any person to occupy any un¬ 
alienated unoccupied land, for such period and on 
such conditions as be may, subject to rules made 
by the Provincial Government in this behalf, pre¬ 
scribe, and in any such case the occupancy shall, 
whether a survey settlement has been extended to 
tbe land or rot, be held only for the period and 
subject to tbe conditions so prescribed.” 

The combined effect of Ss. 61, 68 and 202 there¬ 
fore is that the Government have the power before 
ns well as after the enactment of tbe Land Revenue 
Code to grant lands to occupants on certain terms 
^ and conditions, that if a grant was made for a cer¬ 
tain period, the Government would be entitled to 
resume tbe land at the expiration of that period, 
that any occupation of the land thereafter would be 
a wronglul occupation for which the holder would 
be liable to summary eviction, and if the Govern¬ 
ment decide to evict such person they can do so by 
giving him a notice under S.202. That notice there¬ 
fore amounts to a decision or order of the Govern¬ 
ment to evict the person who is in occupation of the 
land after bis right has ceased to exist. The notice 
is not, in my opinion, a mere communication to 
hand over possession, but it is a decision that the 
plaintiffs are bound to hand over possession of the 
land. It is expressly stated in the notice, Ex. 28, 
that no further order was contemplated, and the 
6tep8 which were mentioned in the notice could not 
bo anything else except summary eviction under 
S. 61. Such a notice is, as observed in 16 Bom.L.R. 


76G.2 the first act in the process of eviction. There 
is a decision of our Court bearing on this point in s 
Bh\khabha\ Doolabhjee v. Secretary of State* Thcro 
tbe point was also under Sec. 11, Revenue Jurisdic¬ 
tion Act, and a notice was given under S. 202. It 
was held that it amounted to an order, that it took 
the form of a notice under that section directing 

the plaintiff-appellant to vacate the land, and that 
therefore S. 11, Revenue Jurisdiction Act, applied 
and as no appeal was preferred, the suit was barred. 

In 22 Bom. L. It. 1089 1 there were two orders of the 
Collector. There was no appeal against tbe first order 
and thereafter an intimation was given to the party 
in the form of a notice. It was held that the notice 
amounted to an order, and therefore the suit was 
barred under S. 11, Revenue Jurisdiction Act. The 
plaintiffs rely upon a decision in 46 Bom. 811, 6 but 
that decision does not apply to the facts of the 
present case. Tbe notice of demand there for the 
amount due as land revenue was not regarded as an / 
order or decision appealable under S. 203. The 
notice was not for eviction, and did not, therefore, 
purport to be under S. 202. Moreover, no order of 
the Collector was produced, no opportunity was 
given to the plaintiffs to put forward their case, and 
such notice was not regarded on the special facts 
of that case as appealable. 

It is, however, urged on behalf of the plaintiffs 
on the authority of certain decisions that the order 
incorporated in this notice, Ex. 28, was invalid and 
ultra vires, and it was not, therefore, necessary to 
appeal against it. This argument is advanced by 
applying the analogy of the decisions under Art. 14, 
Limitation Act, in which it is held that no suit 
was required to be brought to set aside an order 
which was illegal or ultra vires. There are various 
answers to this contention. If the lease relied upon 
by tbe Government is proved, there is no doubt 9 
that the order is not only intra vires but good on 
tbe merits. Even assuming that the lease be not 
held as proved, the plaintiffs had no title to tthe 
land as rightly held by the lower Court and as< 
nobody else was its owner at the time when it was 
occupied by the plaintiffs' ancestor, the presumption 
under S. 37, Land Revenue Code, which was also 
applicable before its enactment was that Govern¬ 
ment were its owner at that date. If the plaintiffs’ 
claim to remain in possession merely on the strength 
of their long possession in tho past, though without 
any rightful title in them, Government had the 
right to assert their ownership which had not been 
divested by the act of the plaintiffs’ ancestor, and 
they had a right of resumption so long as the plain¬ 
tiffs had not proved any acquisition of right in them 
by adverse possession against the Government. The 
giving of tbe notice, therefore, cannot be regarded h 
as invalid or ultra vires. 

Even if the lease relied on by tbe Government 
could not be proved in a Court of law, the Govern-, 
ment had definite materials in their possession 
from which they might reasonably concludo that 
the plaintiffs had no right to occupy the land after 
March 1931. It may at tbe most be an incorrect 


. (’14) 1 A. I. R. 1914 Bom. 125 : 26 LG. 749 : 
16 Bom. L. R. 76G, Bhavanishankar v. Talukdan 
Settlement Officer. 

. (1919) First Appeal No. 2 of ^. decided hy 
Macleod C. J. and Heaton J. on 28 th J nly 1919. 

. ('20) 7 A. I. R. 1920 Bom. 307 : 59 l. C. Ui . 

22 Bom. L. R. 1089, Dayal v - S “ re ‘ a , ry T r S 8A2 
/»oo) o a I R. 1922 Bom. 274 : 6f 1. v. . 
46 Bom 811 : 24 Bom. L. R. 402, Nathuram 
Hiraram v. Secretary of State. 
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order liable to be set aside on appeal to the Com- 
° missioner. But it cannot be said tbat because it 
was incorrect, it was also invalid or illegal in Jaw. 
* jTbe Collector bas the jurisdiction to pass the order 
and be bad also prima facie grounds for doing so. 
This is not, therefore, a case where the order is 
vitiated by waDt of power, excess of jurisdiction or 
^any other illegality, I am not convinced tbat the 
analogy of the authorities under Art. 14, Limitation 
Act, could be applied to S. 11, Revenue Jurisdiction 
Act. The Limitation Act deals with the limitation 
of the period for bringing a suit. Section 11 refers 
( to the bar to the institution of a suit if no appeals 
bad been preferred to the higher revenue authori¬ 
ties. But, even if the analogy docs apply, those 
authorities are not applicable if the present order is 
neither invalid nor ultra vires. The principal autho¬ 
rities relied upon on behalf of the plaintiffs are : 

. 54 I.A.360, 0 33Bom.L.R. 213,7 17 Bom.L.R. 513,* 

0 18 Bom. L. R. 243,0 4 ,-) Bom. 920,10 24 Bom. 435,n 
and 3G Bom. L. R. 761. 3 - It is not necessary to deal 
with these cases individually. It is sufficient to 
observe tbat they are all cases either of want or 
excess of jurisdiction, absence of prima facie right 
of the Government, or proof of prima facie title of 
the plaintiff, or the order being either merely ad¬ 
ministrative or incomplete. In the present case even 
if the Government may be unablo to prove their 
case of lease on the ground that the documents 
relied upon were not admissible in evidence, they 
afforded prima facie materials on which they were 
entitled to act. Those materials cannot becballenged 
as spurious or fabricated. Even if they be taken as 
negligently prepared, that would be a matter of 
proof, and would not affect the power of the Collec¬ 
tor to act upon them. In my opinion, therefore, the 
decision or order in exhibit 28 required to be ap¬ 
pealed against under S. 203, Land Revenue Code, 
and the non-prosecution of the appeals is a bar to 
the maintainability of the present suit under S. 11, 
Revenue Jurisdiction Act. 

I have observed above that if the Government had 
prima facie materials for the case of the lease, then 
tho ad of the Government officers would not be 
ultra vires. It is, therefore, necessary to deal with 
ISfv ™* erial * nt tho present stage to examine 
whether those documents establish the Government’s 

case of the land having been given on lease for a 
per.od of ninety.nine years. The earliest document 
relied upon by (be Government is exhibit 136 in¬ 
cluding exhibit 136-A, both of which are tho upper 
and lower parts of a page in a bound book contain. 

of Ifff cs , 6 lven (o various persons from 
time time. This document purports to be a copy 
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of the lease of the land in suit and it is produced 
with the list exhibit 113 along with the bound book. C 
The lower Court has held that although this is a 
leather-bound l>ook and is undoubtedly very old an.I 
coining from Government custody, it is not admis¬ 
sible in evidence inasmuch as it is not shown under 
which provision of law these copies were maintained 
and inasmuch as the l>ook is not signed by anybody 
and it is not proved who had made those copies 
from the original documents, Tho learned Judge 
refers to exhibit 136 as the Patta Register, but that 
is obviously a mistake. The evidence shows that tho 
Patta Register is different from this book containing 
leases. Nevertheless, the question is whether this 
copy is admissible in evidence and whether it could 
be relied upon in proof of the lease. There does not 
appear to be aoy provision of law, nor has any such 
been cited before us, that it was incumbent on the 
Government to maintain copies of the leases. It is 
said tbat the leases were kept in counter-parts and j 
that all the leases which were in possession of the 
Government have been copied in this book till tho 
year 1849. That may be so, but it is difficult to see 
how this book by itself can be regarded as admissible 
in evidence without any proof tbat it was required 
to be kept and maintained under the law. It appears 
that this book was not produced during the City 
Survey Enquiry. It seems to have been seen by the 
witnesses after 1924. The book is in a torn and 
tattered condition in many places and although it 
is stated tbat it had been produced in ono or two 
earlier litigations, there is nothing to show whether 
it had been relied upon in those cases. It is not 
suggested at all that this book had been got up. But 
unless it is proved that it is a public document and 
not merely a record copy for tho private use of 
Government officers, it cannot be admitted in evi¬ 
dence as a public document under S. 74, Evidence 
Act. It is not shown whether it was the duty of the 
Government to maintain those copies of the leases. 
That being so, I think that this book may bo left 
out of account in considering tho case of tho lease. 

The next documents on which the Government 
rely are Exs. 123 and 144. They are two copies of 
one and the same printed book containing tho 
general index of lands given on lease in tho city of 
Ahmedabad with certain particulars and maps of 
the survey numbers situated in tho different wards 
of the city. The case for the Government is that 
during the first City Survey Enquiry, which lasted 
from lfc64 to 1881, various books such as the en¬ 
quiry register, field books, old maps and Patta 
Registers were prepared and these books constituted 
the City Survey record. From these books tho 
general index registers, which were known as atlases 
were also prepared evidently for tho purposo of roady , 
reference. These registers contained maps or atlases /l 
of the various wards of tho city together with tho 
index of the lands which bad been given on lease to 
different persons The Fatta Register which was 
separately maintained, contained the description of 
the persons to whom the lands were given, tho area 
of ho hnds and also the period when tho leases 

hSl t rm '- n - But tbat wa3 ‘Merent from the 
bookcon aimngcofue 3 of leases from whichExs.136 

In. Jo T ta K kcn - The kUer copies 

of leases up to about 1849 only while tho Patta 

Register was maintained for the subsequent period 

•nf^?* ra i-!? d6X regisler «»Wned indexes 
11d,0ereut from tho Patta Register. 
n tT *\ index con ‘inuod up to about 1890. 
Thereafter it was printed and several printed copies 

E 1363 they are calle<i were distri¬ 

buted to the different Government departments and 
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one such copy was supplied to the Ahmedabad Muni- 
a cipality. At the end of the printed book appears to 
be the printed signature of "It. S. Jayakar, Deputy 
Collector and Inquiry Officer, Ahmedabad." Exhi¬ 
bit 123 is an extract relating to the suit land from 
one of these printed copies, and Ex. 144 is a printed 
copy of the book which was supplied to the Ahmeda¬ 
bad Municipality. The difference between these two 
exhibits is only this that while in Ex. 123 the plan 
containing the suit land has not been coloured, in 
Ex. 144 it has been coloured by the Municipality by 
putting different colours on what were considered to 
be leasehold lands. The case of the Government is 
that thePatta Register as well a9 the original of the 
general index from which the books were printed 
were, along with other original survey records, in the 
City Survey Office which was burnt in the riots of 
1919. These two printed books, however, were not in 
the City Survey office at that time and they escaped 
h the fire. The principal witness who deposes to this is 
J Chunilal, Ex. 140, who was a maintenance surveyor 
serving in the City Survey Office from 1911. He re¬ 
tired in 1932. He deposes that he had seen the ori- 
ginalof the general index in his office. Byoriginal is 
meant the general index itself before it was sent for 
printing to Poona. He had also seen the original 
maps, and he says that Ex. 123 is a copy of the 
original general index seen by him. This printed 
book along with the wall maps, Exs. 134 and 135, 
was before the officer who conducted the city survey 
inquiry in 1923. 

The relevant entry in these two exhibits relating 
to the suit land states that it was Government land 
given to two persons Ferdunji Santokji and Fer- 
dunji Nowroji by a document of lease on 31st Janu¬ 
ary 1831. The month "January" is erased and 
substituted by the month of "March". The periods 
- of the lease of the lands are not mentioned. These 
two books being the same, I will deal with one of 
them, Ex. 144, as the learned Judge has done. He 
holds that the original index register, meaning 
thereby the index register from which these printed 
copies have been made, i9 a public record and there¬ 
fore governed by S. 35, Evidence Act, but the prin¬ 
ted copies of the general index, which are produced 
in this case, are not admissible because they are not 
properly proved as secondary evidence of the origi¬ 
nal general index. For holding that the original 
general index is a public record and admissible in 
evidence, he rclie3 upon the decision of this Court 
in 33 Bom. L. R. 828,13 where the dispute was 
about another land in a different area in the same 
city of Ahmedabad, and in which one of the printed 
copies like those which we have hero, viz., Exs. 123 
and 144, was produced and an extract from that 
1 book was admitted in evidence by the trial Court 
a and relied upon by it as well as by this Court for 
holding that the land in dispute there was of lease¬ 
hold tenure. The learned Judge however is under a 
misapprehension in thinking that what was pro¬ 
duced in that case was the original index register 
itself and not a printed copy of the same. He says 
so because ho thinks that tho judgments of this 
Court contain no discussion as to whether the prin¬ 
ted copy was admissible. That however is not the 
case when the judgments are properly read. 
Patkar J. observes (p. 830): 

"It appears that the original survey records hav¬ 
ing been destroyed by fire at Ahmedabad, there are 
no satisfactory official records of title to the pro¬ 
perty. The general index, Ex. 64, which ha^ been 

13. (’31) 18 A. I. R. 1931 Bora 430: 134 I. C. 721: 
33 Bom. L. R. 828, Hiralal v. Secretary of State. 


saved from fire, shows that the land survey No. 466 
belongs to Government." C 

He further says (page 831): 

"I think that Ex. 64, the index of the register, 
is a public document and is admissible in evidence 
under S. 35, Evidence Act." 

Barlee J. observes (page 836): 

"The evidence led is meagre, as Government were 
met by the difficulty that their records had been 
destroyed by fire during the riots of 1919, and they 
were unable to produce either the counter-part or a 
copy of the original lease. But they produced Ex. 64, 
which purports to be an extract from the general 
index of sheet No. 1 of the map of the city of 
Ahmedabad " 

And further he says (page 837): 

"This document has been assailed by the learned 
counsel for the plaintiffs-appellants on the ground 
that it is inadmissible in evidence, since it has not 
been proved that it is a public document; secondly, / 
because it contains an admission on behalf of the 
party producing it. But there can be very little 
doubt that it was a public document and admissible 
in evidence. The copy filed in Court does not bear 
any official seal, or signature, but the Government 
officer, who produced the copy with the original 
index, deposed that it was an old Government re¬ 
cord. I think it is really beyond dispute that it is 
a part of the record of the survey of the city of 
Ahmedabad; and as such it is a public document." 

What was meant by the words "copy with tho 
original index" is that a copy of an extract from the 
printed book along with the printed book itself from 
which the copy was made. The suit out of which 
that appeal arose was filed in 1925 and as .the fire 
took place in 1919, the original index from which 
printed copies were made could not obviously be 
before the Court. What was before the Court was a 0 
printed book such as wc have here, and it was that 
book which was held admissible in evidence as a 
public document itself, and not as a copy of another 
public document. This misapprehension on the part 
of the learned Judge below has vitiated his entire 
reasoning on this point, because although he rightly 
says that he is bound to follow the ruliog in 
33 Bom.L.R. 828 ,13 he thinks that the printed book 
is not admissible except as secondary evidence, and 
it is not so admissible because it does not satisfy the 
provisions of S. 63, Evidence Act, relating to that 
particular type of evidence. . 

In my opinion, the printed copy of the index 
register is itself a public document. These printed 
copies are not merely kept for the private use of 
Government officers, but they arc open to inspection - 
bv the public and certified copies are also supplied, 
from them. Witness Chaturbhai, Ex. 154, who is a h 
surveyor, says in his evidence that certified copies 
of the record of old and new city surveys are given 
to those who apply for them, that the whole com- 
bined sheet map is sold for Rs. 5 for the new city 
survey, that copies of the index register and maps 
of the old city survey are also supplied, that inspec¬ 
tion is also allowed of the record and tho maps, and 
that this is done according to Rules 135 and lob 
made under the Land Revenue Code. Witness Chuni- 
lal also says that certified copies of the maps on the 
record are given to any one who applies for the 
same. So also witness Krishnalal. There> is no reason 
at all to doubt the testimony of these witnesses who 
were all Government servants and depose from ‘heir 
personal knowledge. In my opinion ‘^ Printed 
books must themselves be regarfed as public docu 
ments and as such admissible m evid^ce They s c 
coming from proper custody and they were rightly 
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„ relied upon by the trial Court as well as by this 
Court in 33 Bom. L. R. 828. 19 

Even assuming, however, that they can he ad¬ 
mitted only as secondary evidence of the original 
index, there is the presumption under S. 114, Evi¬ 
dence Act, that the copies were compared with the 
original index at the time when they were printed 
and that they therefore fulfil the provisions of S.63, 
cl. (3), Evidence Act. Printed records of enquiry 
lhave been held to he admissible in evidence : tide 
5 Cal. 744, 14 and copies made from untidy papers 
are also regarded as admissible : see 19 C. W. N. 
1038. 16 There is no doubt that these records were 
required to be kept under the law for the time being 
in force. Sections 5 and 13 of Bombay Act 4 of 1868 
deal with the preparation of maps and land registers 
and other records during the survey proceedings. 
That Act of 186S related to the application of the 
Bombay Survey and Settlement Act 1 of 1865 to 
towns and cities. The general index was prepared 
from the documents which were required to be kept 
under the law. Section 108 of the present Land 
Revenue Code also requires the maintenance of the 
settlement registers and other records pertaining to 
the survey. Moreover, there is a Government Reso¬ 
lution of 1882, Ex. 122 in the present case, which 
sanctioned the printing of maps in the form of 
atlases, and there is evidence to show that the 
maps printed in Ex. 144 were regarded as atlases 
for the various wards of the city of Abmedabad. 
Rule 104 of the rules under the Land Revenue Code 
also pertains to the records of the survey papers 
being maintained at the time of the survey. There 
19 no doubt, therefore, that this document is com¬ 
piled from the other documents which were required 
to be maintained under the provisions of law, and 
is, therefore, itself a public document. In a recent 
decision of this Court in I. L. R. (1937) Bom 464l« 
there was a document which was mentioned in 
what was described as a register or takta of infor¬ 
mation regarding the pargana watandars, prepared 
by the Assistant Collector under the directionsgiven 
by the Collector under the orders of the Inam Com¬ 
mittee. That register or takta was not in original 
but a copy of the original takta was produced. It 
was contended that it was not a public document 
and could not bo proved by a certified copy. But 
tuat contention was negatived and it was held that 
iho copy came within the definition of a publio 
document in S. 74 as it was a record of the aots of 
a pnblio officer, and it was relevant under S. 35 or 
at any rate S. 13, Evidence Act. In my opinion, 
the same coold bo said of Exs. 123 and 144. They 

A 0 e t r ^ V T n ^ n w e fu S ' 13 a8 wo " RS S - 35 > Evidence 

in c,idcnL th ‘ nk,there,0re ’ that they are Omissible 

lower Court rejects these documents, firstly, 
on the ground that Ex. 144 was a copy of a copy in 

“ > 3 «»» certified to bo correct by a 
Government officer, that it bore no seal and that it 

to SS l? opin ‘ on J thla « h ‘blt cannot 
do rejected on that ground. It is a printed book 

from the original general index, and if the original 

index was relevant and admissible in ovldence as 

the learned Judge himself takes it to be, I do not 
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see why the printed copy, which has been main. Q 
tained and acted upon for several years and which 
is maintained as a public document from which the 
public have been supplied with copies, should not 
be regarded as a public document by itself and as 
such admissible in evidence. The printed signature 
of Mr. It. S. Jayakar, Deputy Collector, must also 
be presumed to be genuine, and, it must he taken as 
showing that the register was prepared by a Govern, 
ment officer from the materials which the Govern¬ 
ment had before it at that time. I may state here 
that the plaintif! himself had applied for a copy of 
the entry with regard to the suit land in Ex. 144 
and presumably was supplied with the same. Exhi¬ 
bit 158 is the application of 13th February 1930, for 
a copy of the decision of the Enquiry Officer in 1923 
as well as the decision of the Enquiry Officer at the 
time of the old enquiry showing the nature of the 
land. That old enquiry could have reference only to / 
the survey proceedings which terminated in about 
1882 as a result of which this land was entered as a 
leasehold land in the register. In my opinion, there¬ 
fore, this document is admissible in evidence for the 
purpose of proving the defendant’s case of the suit 
land being of a leasehold tenure. 

The documents next relied upon by the Govern¬ 
ment are two wall maps, Exs. 134 and 135. These 
two are printed maps of the different wards of the 
city of Abmedabad. Exhibit 134 is a map which 
comes from the Commissioner’s office while Ex. 135 
is a map which comes from the Collector’s private 
office. They are both printed maps from one and 
the same original map which seems to have been 
prepared at some date between 1912 and 1915. They 
are coloured with different colours. In Ex. 134, 
which is known as the Commissioner’s map, the 
survey numbers are coloured differently to show the 17 
different kinds of lands, viz. Government lands 
Government lands leased for 99 years, Government 
lands reserved and finally the lands with years in 
red showing old leases oxpiring in the years wen- 
tionod and not renewable. In Ex. 135 the colours 
are applied only to leasehold lands and different 
oolours are applied to different leases expiring at 
different periods. The oolour brown is applied to 
those lands the leases of which were to expire 
between 1926 and 1930, and the suit land is ooloured 
brown in this map, Ex. 135. The learned Judge 1 
holds these maps os admissible in evidence under! 

S. 83, Evidence Aot, and there is no doubt thatj 
they are so admissible not only under S. 83 but also' 
under Ss. 36 and 87, Evidence Aot,as well as S.2I8 1 
of the Land Revenue Code. The learned Judge 1 
however, says that although the maps are admissible h 
in evidence, the colouring of tbe maps is not so 
admissible because it bad not been satisfactorily 
proved as to why the maps were coloured, by whom 
they were coloured and for what purpose they were 
coloured. Tho learned Judge does refer to the evi- 
itness ChunUo 1 ° n thut point who says 

If tL h n h T d . d *5? °?| ourin 8 under the orders 
of the then Collector Mr. H.L. Painter. The learned 

Judge says that this witness Chunilal was in the 

SiSJST* £f Ce fo f a loa « tim ®. b »t ‘hat it is 
^fficnlt to believe that he had seen the original 

index himself and that the maps were coloured by 

him under the directions of tho Collector. One 

ground for disbelieving this witness is that whereas 

in his examination.in-ohief this witness says that 

he coloured the original map, in cross-examination 

r ? und , “d says that ho coloured the 

printed copies of the original after the prints were 

received and not the original document. He describes 

this witnoss as over-enthusiastic who had oome to 
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^ fill in the lacuna in the evidence of the other wit¬ 
nesses. Although the appreciation of oral evidence 
by the trial Judge is entitled to great weight by the 
[appellate Court, that appreciation must be tested by 
the other proved facts in the case, especially if the 
evidence is substantially corroborated by those facts. 

Taking the Collector’s map, Ex. 135, it is quite 
clear that there is a type written direction with 
regard to the survey numbers shown in that map 
under the signature of the then Collector, Mr. Painter. 
In that direction various survey numbers are given 
serial numbers and then it is stated among other 
things that the cases serial Nos. 91 and 92 and 
Nos. 93 to 99, which were leasehold lands, would 
provide sites for public offices which were sure to be 
needed in this locality. At the upper comer in the 
plan various periods of the leasehold lands have 
^ been indicated. The colour yellow is shown to denote 
lands the leases of which were to expire between 
1916 and 1920, the colour green for leases expiring 
between 1921 and 1925, the colour brown for those 
expiring between 1926 and 1930, the colour red for 
those expiring between 1931 and 1935 and the colour 
blue for those expiring between 1936 and 1940. The 
suit land, as stated above, is coloured brown to show 
that the lease was to expire between 1926 and 1930. 
At the bottom of this endorsement are the initials 
of Mr. Painter made in April 1916. [After dealing 
with the evidence of Cbunilal at length, the judg¬ 
ment continued :] In my opinion, exhibits 134 and 
135 are not only admissible in evidence but they can 
be—especially exhibit 135 can be—relied upon in 
proof of the fact that the land is a leasehold land 
the lease of which was going to expire in 1930. 

I may state here that the map in the general 
c index, exhibit 144, has been coloured by some officer 
in the Ahmedabad Municipality. There is no evi¬ 
dence to show as to who made that colouring and on 
what materials, and I do not, therefore, take that 
into consideration in arriving at any conclusion with 
regard to this theory of lease. In my opinion, 
exhibits 123 and 144 on the one band and exhibits 
134 and 135 on the other along with the evidence 
of witnesses Cbunilal and Chaturbhai do go to show 
that the suit land must have been given on lease 
and the period of the lease was ninety-nine years 
expiring in about March 1930. [After further dis¬ 
cussion of evidence, the judgment went on:] On this 
evidence, it is, in my opinion, satisfactorily proved 
by the defendant on the materials which the Gov¬ 
ernment possessed after the fire of 1919 that the 
suit land was of leasehold tenure and that the lease 
d was to expire in March 1930. That conclusion, to 
my mind, i9 corroborated by the other circum¬ 
stances in the case. Those circumstances are that 
tho plaintiff himself, as I stated before, has not 
been able to prove his title at all with regard to the 
suit land, and the conduct of Gajanan from the 
time he came into possession of this land till now 
would clearly show that he has not challenged the 
character of the land being leasehold land. I might 
say further in this connexion that not only did 
Gajanan not protest after he received the notice of 
the City Enquiry Officer’s decision and got a certi¬ 
fied copy of his order, but in 1930 when Govern¬ 
ment offered him a sanad confirming his possession 
up to 31st March 1930, the date of the expiry of 
the lease, with tho condition to resume the land 
whenever Government required it, Gajanan accepted 
the sanad without any protest whatever. For nearly 
a year after he got a copy of the sanad. he did not 
do anvthing and it was only after the Government 
gave the notice in October 1931, that the present 


the 


suit was filed in 1932 for a declaration that 
land was of the plaintiffs’ absolute ownership. 

It is relevant in this case to note that the suit 
land is situated in a very prominent locality in the 
city of Ahmedabad, and if the plaintiffs were in 
possession of this land without any title whatever 
and merely as trespassers throughout, the Govern¬ 
ment would certainly have taken steps to see that 
they were ousted from the land. This is not a land 
in any out-of-the way place where the usurpation of 
Government land by a private person would escape 
the notice of Government officers, and if the Gov¬ 
ernment did not take any steps, it must be because 
the plaintiffs were enjoying the land by virtue of 
some grant or sanad from the Government. That 
would be either the plaintiffs’ own direct title from 
the Government, or in the nature of a grant for a 
particular period. The plaintiffs’ title is distinctly 
disproved, and the only alternative that can, there¬ 
fore, remain is that the land must have beeq enjoyed 
by the plaintiffs under a conditional grant from the 
Government. It is, however, contended on behalf of 
the plaintiffs that even assuming that there was a 
grant, there is no satisfactory evidence to show that 
it is a lease terminable at the end of 99 years, and 
that it must be presumed that in absence of any¬ 
thing else the grant must be in the nature of a per¬ 
manent lease as buildings and structures have been 
allowed to be erected on this land. Now, it is true 
that from 1870 onwards there have been some 
superstructures on this land, they have been let 
from time to time by the plaintiffs and in one case 
the Government themselves had taken a building 
on rent for one of its offices. If the grant had been 
merely a grant of the land without anything else, 
then the presumption may arise that it was a grant 
for building purposes. But there is tho evidence of 
the map, Ex. 135, and the decision of the City Sur¬ 
vey Officer in 1923 would, in my opinion, clearly 
establish that the suit land wa9 not only of a lease¬ 
hold nature but the lease was only limited to the 
period of 99 years expiring in March 1930. It is not 
the case that a lease for 99 years could not have 
been granted by the Government at all. There is in 
evidence one document, Ex. 185, which is a counter¬ 
part of an original lease granted to another person, 
and that is a rent-free lease for 99 years such as the 
lease in the present case is and the map also shows 
that the lands in the locality had also been given on 
leasehold tenure. There was nothing extraordinary, 
therefore, if this land had been granted on lease for 
a period of 99 years. There is nothing to show that 
the Collector bad not the power to make grants for 
a definite period in favour of private persons. 

On the other hand, there are various provisions of 
law from time to time which would show that the 
Government had got the power to make dispositions 
of unoccupied unalienated land to different persons. 
Section 7, Bon.bay Regn. 17 of 1827, gives power to 
the Government to dispose of unalienated land. 
This power has been exercised by the Government 
since then from time to time and the subsequent 
revenue enactments also have recognized the power 
of the Government to make grants to various per- 
sons. An in.-V.nce of that is S. 68. Land Revenue 
Code, as 1 have shown above. In my opinion, there¬ 
fore, the fact that the buildings are there would 
not necessarily show that tho grant must have been 
of a permanent nature. I may state here that m 
33 Bom. L. R. bSM** there was a similar lease for a 
period of 99 years, and the decision >n ‘hat 
which was given hy Madgavkar J„ ondiUerenceof 
opinion between 1’atk.r and Barlre JJ.,, uI that the 
burden of proof was on the plaintiff to show that he 
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was a tenant for more than ninety-nine years, and 
a not on the Government to show that the period of 
the lease had expired. It was also held on the evi¬ 
dence as well as the probabilities of the case that 
the period of the leaso was ninety-nine years from 
the date of its grant. This case related to a similar 
land, although in a different ward, in the city of 
Ahmedabad. In my opinion, therefore, if the plain¬ 
tiffs alleged that the grant was a permanent grant, 
it was for them to prove by definite evidence that 
;it was so, and that burden of prooi lay on them. 
jTbat burden has not been discharged by them. If 
[the lease is for a period of ninety-nine years, there 
is nothing strange if pacca structures are built by 
|the grantee on the land, because in such a case the 
structures would be built in the expectation that the 
lease would bo renewed even though at a higher 
irent on the termination of the period. 
b I now come to the particular point on which the 
learned Judge has decided this case and that is on 
the long possession of the plaintiff under S. 110, 
Evidence Act. It is true that the plaintiffs’ family 
has been in possession of the land since sometime 
before 1870 at the earliest. It may not be as owner 
but the two documents relating to a property in the 
neighbourhood on which the plaintiffs rely would 
show that they were in possession of this land. The 
evidence docs not show how Jethabhai, the plain- 
tiffs ancestor, came in possession of the land after 
the lease was granted to the two Pars! gentlemen, 
but the plaintiffs’ own case is that atlhetime when 
their ancestor took possession of the land it was of 
nobody’s ownership and it was open and fallow 
land. On this admission it would follow, tbereforo 
that the original lessees had qnitted possession of 

c i? ,« n f’ that ll was Wlow and that the 
plaintiffs ancestor took possession of it, but that 
possession must not be deemed to be as owner when 
there is nothing to show that the Government had 

T rec0 8 nized Possession of the plain- 
Uffs family as owner of this land. Mr. Thakor on 

°i th °- P lamtl£f3 has contended that the 
aUeged admission of the plaintiffs in para 3 of the 
plamt that their oncestorW possessio^of the land 
which was of nobody s ownership when it was lying 
feU°w cannot bo taken as admission in 

llnZ 1 ev,d ? nca whieh wo Q ld show that the 
land must have been granted to the plaintiffs as 

Jjsolnto owners Mr. Thakor had to contend that 

h! i™ Tr ° f ,he plamtlffs Para. 3 ought to 
1 .. because against the plaintiffs! 

Fn Jth *’ evidence to my mind, instead of establish- 
ing the pnvato ownership of the plaintiffs* familv 

! sssSssir ,he “■»'»■«'>?»ihopuint"is 

points to the conclusion that the land originally did 

s&fi swb- - 

hia flvoM V6 Sd« D V. lI llb th EvM S “ pn f Qmpticm in 

against the Government, ’and^M’TresSt mTthS 


presumption the burden of proof is shifted on to the 
other side to show that the plaintiffs were not the * 
owners of the land or bad no right to the same. Tf 
the Government’s ease of lease is proved by satis¬ 
factory evidence, as in my opinion it is, the pre¬ 
sumption under S. 110 does not arise at all, because 
in that case the plaintiffs’ possession must bo 
deemed to be possession as a lessee and not in any 
other capacity. It is not suggested that the plaintiffs 
came into possession even before 1831 when the lease 
was granted. There is nothing in evidence to sup¬ 
port that suggestion even if it was made. But even 
assuming for the sake of argument that the Gov¬ 
ernment’s case of lease is not proved, in my opinion, 
the original*,nature of the plaintiffs’ occupation of 
this land is such that it could not entitle them to 
the presumption under S. 110. The principal cases 
relied upon by Mr Thakor on this point are 20 I.A. 
99,17 20 Dorn. 798,18 25 Bom. 267.19 6 Bom. 215 20 
14 I. A. 101,21 19 Mad. 16-5.2* 10 Bom. L. R. 5712 ? J 
and 33 Mad. 173. 2 * He has tried to distinauish tho 
cases in 45 Bom. 7S926 and 39 Mad. 617.2*'It is not 
necessary, in my opinion, to discuss these cases 
separately. The effect of the principal decisions has 
been considered by this Court in a recent ruling in 
39 Bom. L. R. 216,27 and the principle as summa¬ 
rized by Broomfield J. is that the possession under 
fc>. 110 must be of such a character as would lead to 
a presumption of title, and it is on that ground that 
the decision in 25 Born. 28719 is distinguished. It is 
necessary, in my opinion, therefore, for the plain¬ 
tiffs to prove that their possession was of such a 
character as would lead to the presumption of title, 
and not such a sort of possession as would bo re¬ 
garded as wrongful in its origin. In my opinion it 
cou'd not be the law that a man might usurp some- 
body else s land and without completing the period 9 
of adverse possession say that "I am in long posses- 

° l u'j l aDd ' 1 haVe erected build ings on iBand 

thm.M, 8 ! I haVe D ° tltl0 ia my favour and ovea 
though I have got possession of the land by usurpa- 

tmu or encroachment. I am entitled to remain in 

^session under S. 110 and that nobody can oust 

if T . he P«s«>mption under S 110 would apply 

only if two conditions are satisfied, viz., that the 

possession of the plaintiff is not prinia facie wrong- 

fB] * &Dd ' scoondly ’ lha of the defendant is not 

V* f?, 3 ) 20 Cal. 834:20 I. A. 99:6 Sar. 305 (P.C ) 
.L Sm ?i- Ariff v ’ Mahomed Ghouse. ' 

Stated 20 B ° m ' ?98, Gan e aram v - Secretary of 

19. (1900) 25 Bom. 287 : 2 Bom. L. R. mi Han 
mantrav v. Secretary of State. ’ “ 

v NWa 6 ftS* 215 <*!?•>• Pemra i Bhavaniram * 
v. Narayan Shivarnm Khisti. 

21. (’87) 14 Cal. 740:14 I. A. 101:5 Sar. 45 (P C ) 

iEasr Cho " li, “ i ’• Trip "“ 

”kSL M oiu 65 ' s “ relarj 01 Stato * 

sZ. L - *■ Sn ' V. 

2 7i *tr° 9 b 33 M , ad ’ 173 : 4 1- C. 1070 : 20 M. L J 

25 ’ 5 n r J o V * S ° 0relary of State. 

45 Bom 789 23 ifa * 1 177 2 61 h °’ 440 * 
taryrtsS!.* ^ K 238 ‘ Vasta *• W 

2 Sad 1 617 3 f 43 R f A Uttip-Q 1 ! V* \°‘ 9 ° 3 1 89 

v. Chellikani Rama Ram h ^ ° f State 

2 Ia Ii 37 * « I R * 1937 Bom. 193 : 169 I O 327 • 
39 a Bom. L. R. 216. Suraji Fulaji v.loLtarfoi 
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proved. In the present case it is not at all proved 
that the plaintiffs bad prima facie evidence of title. 
Secondly, it is not at ail shown that if the plaintiffs 
had no title, the Government also had no title. On 
the other hand, under S. 37, Land Revenue Code, 
Government are the owner of all lands which are 
not proved to be of the private ownership of any 
person. If this land at the time when the plaintiffs 
came into its occupation was not of the private 
ownership of any other person, the presumption is 
thut it belonged to the Government. Therefore, in 
absence of proof by the plaintiffs that the land was 
of their ownership and in absence of proof that it 
was of anybody else’s ownership apart from the 
plaintiffs, the only alternative is that the land must 
belong to the Government. In my opinion therefore 
both the conditions for the applicability of S. 110, 
Evidence Act, are absent in the present case with 
the result that that section does not apply. There¬ 
fore, the plaintiffs are not entitled to the benefit of 
this section even though the Government may not 
succeed in proving that the land is of a leasehold 
tenure. The proprietary right of Government with 
regard to all waste lands which are not proved to 
be of the ownership of private individuals has been 
recognized in this presidency from early times. 

The preamble of Bombay Regulation, 3 of 1314 as 
interpreted in 1 Bom. 352^ and 2 Bom. 19, 29 S. 7 
of Bombay Regulation 17 of 1827, S. 11,City Survey 
Act (Bom. 4 of 1868), and finally S. 37 of the pre¬ 
sent Land Revenue Code, all these provisions em¬ 
body this principle and create a presumption in 
favour of Government in the case of all lands which 
are not proved to be of private ownership. The 
recent decision of the Madras High Court in A.I.R. 
1933 Mad. 193 50 is also based on the principle that 
S. 110, Evidence Act, doe3 not apply where there is 
a statutory presumption in favour of Government. 
There could thus be three alternatives with regard 
to the ownership of the suit land at the time when 
the plaintiffs' ancestor took it into his possession, 
viz,, (1) its acquisition by grant or title, (2) that the 
land was of the ownership of some other individuals, 
and (3) that it belonged to Government. As regards 
the first alternative, the plaintiffs have not even 
alleged that their ancestor acquired it by grant or 
purchase, and it is not also proved that their occu¬ 
pation of the land at its inception was based on such 
acquisition of title. The second alternative is also 
precluded because the plaintiffs’ case is that the 
land was not of any one’s ownership or possession 
at that time and that therefore their ancestor took 
it into his possession. There is nothing also on the 
evidence to show that it belonged to any one private 
proprietor. Therefore, there remains only the third 
alternative that it was of the ownership of Govern¬ 
ment at that time. There is therefore no scope, in 
my opinion, for the application of the presumption 
under S. 110, Evidence Act. It is this circumstance 
which distinguishes the present case from all deci¬ 
sions relied upon on behalf of the plaintiffs. It is on 
this presumption only that the learned Judge below 
has given a decree for the continuance of possession 
of the land in the plaintiffs' favour ; but if the pre¬ 
sumption could not be applied, the plaintiffs to my 
mind are not entitled to any relief, even though 


28. (’76) 1 Bom. 352, Collector of Thana v. Dada- 

bhai Bomanji. . 

29. (’77) 2 Bom. 19,IBaban Mayacha v. Nagu bhra- 

3<M'38) 25 A. I. R. 1938 Mad. 193: 180 I. C. 626: 
( 1938 ) 2 M. L. J. 434, Pothukutchi Appa Rao v. 
Secretary of State. 


the Government’s case of lease is not satisfactorily 
proved. 

In spite of there being a definite issue on adverse 
possession the learned Judge ha3 not held that the 
plaintiffs have acquired title by adverse possession 
for 60 years against Government and has not there- 
fore given them a decree of declaration of absolute 
ownership in the plaintiffs' favour. The plaintiffs 
have not filed any cross-objections against the decree 
of the lower Court on the ground that it ought to 
have held the plaintiffs' absolute ownership proved 
on account of their acquisition of title by original 
grant or purchase or by adverse possession. In the 
absence of such cross-objections, the plaintiffs are, in 
my opinion, precluded from urging in this appeal 
that they have acquired such absolute title. Under 
O. 41, R. 22, Civil P. C., they can support the 
decree granted to them on any grounds decided 
against them in the Court below ; but if they want 
a decree for the higher right of absolute ownership 
which they prayed for in the plaint but had not 
been granted to them, it is incumbent on them to 
file cross-objections or a cross-appeal against the 
decree. Even assuming however that it is open to' 
the plaintiffs to urge the point of adverse possession 
in this appeal it could not be satisfactorily proved 
on the evidence that the plaintiffs have acquired 
title by adverse possession for 60 years before the 
date of the suit. The earliest document on which 
they relied is of 1870. It is a document of title of a 
neighbour’s property, and the only thing it recites 
i3 that to the west there was the bungalow of 
Jethabhai. It does not say that either the bungalow 
or the land underneath was of his ownership, and 
it cannot therefore be said that Jethabhai was in 
possession of the land at that time claiming to be 
the owner of the property. The first document 
which speaks of the plaintiffs' ancestor as an owner 
of the building is Ex. 86 which is an extract from 
the Register of Municipal Tax for the year 1883. 
Even taking it that the plaintiffs' ancestor asserted 
his ownership not only for the building but also for 
the land below, that document is within 60 years 
before the date of the suit. It is true that there are 
a number of rent-notes and other documents by 
which the plaintiffs have rented this property to 
several persons, and in one case even Government 
became a tenant of the building. But that does not 
take the case of the plaintiffs any further. I think 
that the learned Judge did feel this difficulty and 
therefore did not make any finding with regard to 
adverse possession. 

The learned Government Pleader contends that 
adverse possession in any case ceased to run from 
the decision of the City Survey Inquiry Officer in 
1923. It was contended by him that when the 
plaintiffs accepted that decision and did not protest 
against it, their adverse possession came to an end 
because in any case the character of this possession 
must be deemed to have been changed, and reliance 
was placed for that argument on 42 Mad. 425 3 i and 
56 Mad. 366. 32 The case in 42 Mad. 425 s1 was a 
case of boundary dispute, and under the law such 
a decision became conclusive between the par¬ 
ties. The case in 56 Mad. 366« follows the pre¬ 
vious decision. On the other hand, there is a 
decision of their Lordships of the Privy Council in 
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il. (’19) 6 A.I.R. 1919 Mad. 779 ; 50 1 . 0 . 43 : « 
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50 I.A. 205 33 in which possession was continued in 
a spite of a decree against the possessor, and it was 
held that the decree emphasized the adverse nature 
of the claim. Even if the decision of the Inquiry 
Officer was passed to the knowledge of the plain¬ 
tiffs it cannot be said that adverse possession ceased 
to run at that date because it is clear that the 
plaintiffs did remain in possession of the property 
in spite of the decision and they were entitled to 
remain on it on Government’s case of the lease 
which was to expire in 1930. If the plaintiffs did 
iutend to hold the property adversely before 1923 
it cannot be said that their intention must have 
ceased or the character of that possession must have 
changed simply because of the decision of the City 
Survey Officer. It is not necessary to pursue this 
point further because, in my opinion, there is no de¬ 
finite evidence as to the point of time from which 
b adverse possession might be said to begin. Taking 
the case at the highest in the plaintiffs’ favour, it 
might be said to begin from 1883-1864, that is 
within sixty years before the date of the suit. On 
the merits therefore I am of opinion that the plain¬ 
tiffs have not been able to establish their adverse 
possession. 

On behalf of Government reliance was sought to 
be placed on S. 37, els. (2) and (3), Land Revenue 
Code, and it was contended that no suit having 
been filed within one year from that decision it was 
barred under cl. (2) of S. 37. This point was not 
urged in the written statement, nor was there any 
issue about it, and it does not seem to have been 
taken also in the trial Court. The decision of the 
Inquiry Officer is that of a City Survey Officer 
and it has been doobted by this Court as to whe- 
c .5 *ke City Survey Officer is a revenue officer 
within the meaning of S. 37, and I think therefore 
that it would be difficult to hold that the plaintiffs 
were bound to bring this suit within one year of the 
date of that decision. 

There now remains the question of limitation 
under Arts. 14 and 120. No arguments were seri- 
ously pressed as to the bar of time under Art. 120. 
But it was contended that the suit was barred under 
Art. 14 because, it ought to have been brought 
within one year from the date of the notice (Ex. 28) 
in October 1930. The lower Court has held that 
Ar V. 14 . w °“ ld ? ot apply as that order was ultra vires 
and that therefore tho plaintiffs were not bound to 
nle the suit. It has been conceded by the learned 
Government pleader that if that order bo treated as 
ultra vires, then according to the authorities Art. 14 
would not apply. As I have stated above, the deci- 
d sion recorded in Ex. 28 cannot be said to be ultra 
vires of tho Government and there would therefore 

^?,°r r rf t0the . applicAbilit y of Art - 14 on that 
ground However it would be a question as to wbe- 

tner tho plaintiffs were bound to bring the suit 

with n one year of the date of tho order. On that 

i docs not scem 10 ha ™ bean relied 

J2J LR h ?M ni 1 1 a t in the caso decided in 33 

361 ’^ “ nd th ® 1 Qe3tion "hethor the pre- 
sent suit is really a suit to set aside that order is 

not entirely free from difficulty. But it is not neces¬ 
sary to express any decided opinion on this point 
inasmuch as in my opinion the suit is barred S 
‘V Bombay Revenue Jurisdiction Act, and it 
also fails on the merits as tho plaintiffs have been 

3 M Kl, 10 cA 1 ; 8- 1923 P 0 - 175 : 74 L0 - 492 :40 
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proved to be lessees and not tbe absolute proprietors c 
of tbe suit land. 

It was further contended on behalf of tbe respon¬ 
dents that if at all they held the land under Govern¬ 
ment, it cannot be under a lease but it must be 
under some grant because this is not a case of a 
lease as defined ia the Transfer of Property Act, 
1862. There is no rent for the same such as would 
bo necessary in the case of a lease. It is true that 
according to Government case this land was given 
rent-free to the two Parsis, but any grant by the 
Government on certain conditions and for a certain 
period after which it would be resumable by the 
Government has always been treated by the Revenue 
Authorities throughout as a lease for a particular 
period, and this case would not be governed by the 
definition of “lease” in the Transfer of Property 
Act. In my opinion, whether it would be called a 
lease or a grant as the plaintiffs contend, it would / 
not make any difference so far as the rights between 
the plaintiffs and Government are concerned. As I 
have shown above, under S. 68 of tho Land Revenue 
Code, Government had always the power to make a 
grant of land in favour of any individual on such 
terms and conditions and for such period as might 
be fixed. Even calling it a grant therefore would not 
necessarily make it a grant in such a sense that it 
must be presumed to be permanent in tbe absence 
of evidence to the contrary. We are here concerned 
with a revenue grant to which certain conditions 
have been attached. Reliance has been placed on 
behalf of the plaintiffs on a decision in 28 Cal 738 55 
in which it is held that there is a presumption of 
permanent tenancy in the case of grant for building 
purposes, but, in the circumstances of the case, in ray 
opinion, it cannot be said that any such presumption g 
arises in the present case. Leaving aside for a 
moment the question as to whether Government 
had any power to create any permanent tenancy in 
favour of an occupant, it seems to me clear on the 
evidence that the lease must have been granted to 
the plaintiffs* ancestor for a definite period and not 
by way of a permanent lease, and I agreo with the 
observations of Madgavkar J., in 33 Bom. L. R. 
8281 3 that if the grant is of a leasehold nature tho 
burden of proof that it is a permanent lease is on 
the lessee and not on the Government. Moreover 
the evidence in tho present case, just as in that case, 
also points to the conclusion that it must have been 
a grant for a period of ninety.nine years and not 
permanent. In that case there is no presumption 
that it was necessarily a grant for building purposes. 
Even in a enso of lease for ninety-nine years, it 
would be open to tho lessee to construct a super- & 
structure with the hope of its renewal. I do not 
tlnnk therefore that the fact that the plaintiffs have 
erected superstructures from time to time over this 
land would necessarily create a presumption in 

their being permanent 
l&sees of the land. This finishes tho principal 

jjJJ* 1 S0U6h b7 h ° p,aintiffs with re 6 nrd to the 

fmn b ) °k R l tC . r \! ,at A Te relicf S0ll S bt by them is an injunc- 
tion that the Government should not take posses¬ 
sion of the property without fixing a reasonable sum 

!?L PI ™ n" HeU . ° f tho Pontiffs* right of posses. 
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Ji i, ,’ hold for mnety-nino years was proved 
and that it was undor such a lease that the plain- 

a 1Dt0 P° 33ession of the land. It is con. 
tended that inasmuch as Government issued a sanad 

3 k Cal - 738 : 5 °- W - N - 858, Caspersz v. 
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a ° { tUis Property in 1930 which had been accepted 
l)y plaintiff 3, they were bound to observe the terms 
of that sanad and continue its possession with the 
plaintiffs’ family under those terms. This seems to 
me to be a new case and it was neither urged in the 
lower Court nor set up in this form in the plaint 
itself. The plaint does not make any mention of 
this sanad granted to the plaintiffs in 1930, much 
less is it alleged that there was a concluded contract 
between the parties. The reason why this case was 
not made out in the plaint is not far to seek. The 
sanad only confirms plaintiff 3 s possession up to 
31st March 1930, i. e., the date of the termination 
of the lease. It is not a sanad conferring the occu¬ 
pancy rights or the ownership of the land on plain¬ 
tiff 3 after that date. It was given to him in virtue 
of the decision of the City Survey Officer and he 
accepted it without any protest. The sanad clearly 
b reserves the right of the Government to resume the 
land whenever they like. The alternative case as 
set up is entirely inconsistent with the terms of the 
sanad which was to be valid only up to 31st March 
1930. After nearly a year from the date of the 
receipt of the sanad, the plaintiffs filed the present 
suit on the ground that they were not lessees of the 
land hut were the absolute proprietors. The sanad 
does not amount to any concluded contract between 
the parties about the plaintiffs’ rights after the 
expiry of the lease and they arc not therefore en¬ 
titled to rely on the sanad for their alternative case. 
In any case the plaintiffs have not based their 
altermtive case on the terms of the sanad, and I do 
not think therefore that they are entitled to ask 
Government that they must be allowed to remain 
in possession of the land under the terms of the 
6anad which was given to them only for the purpose 
c of confirming their possession up to 31st March 1930. 

As a result of these findings the plaintiffs are not 
entitled to any of the two reliefs prayed for. The 
learned Judge of the Court below has, as I have 
stated above, given the reliefs to the plaintiffs en¬ 
tirely on account of their long possession of the land. 
If the presumption under s. 110, Evidence Act, is 
displaced in the present case, even on the reasoning 
adopted by him the plaintiffs would not be entitled 
to any relief. But Government have, in my opinion, 
satisfactorily proved that the land was of a lease¬ 
hold nature, that the plaintiffs occupied the land as 
lessees for a period of ninety-nine years which ex¬ 
pired in March 1930, and that Government were 
therefore entitled to resume possession of the land 
if they liked. The appeal is therefore allowed, the 
decree of the lower Court is set aside, and the plain- 
(l tiffs’ suit is dismissed with costs in this Court as 
well as in the lower Court. 

C.R.A. No.260 of 2935 : This is an application 
by Government against an order of the learned 
Judge in this case allowing the plaintiffs to amend 
their plaint by which the value of the relief was 
changed from Rs. 5000 to5005. It is contended that 
the amendment was not necessary for determining 
the real question in controversy between the parties 
and therefore it did not coine under O. 6, R. 17, 
Civil P. C. It was however conceded by the Gov¬ 
ernment Pleader that there is no authority to show 
that a valuation of a relief cannot be allowed to be 
amended under O. 6, R. 16. In my opinion the 
amendment of this relief does not change the nature 
of the suit at all, and it was within the competence 
of the lower Court to grant the amendment prayed 
for. The order is therefore confirmed and the rule 
is discharged with costs. 

MACKLIN J. — I agree. My learned brother 
and I have discussed this case not only at its 
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various hearings but at the conclusion of the argu- 
ments, and lam in complete agreement with what ° 
is stated in his judgment. 

K.S./B.K. _ _ Appeal allowed. 

C.P.C.— 

(a) (*40) Chitaley, S. 80, N. 13, Pt. 12. 

(•41) Mulla, Page 304, Note “Sufficiency of 
Notice.’’ J 

(j) (’40) Chitaley, S. 107, N. 14. 

(’41) Mulla, Page 1156, Note “when appellate 
Court .... findings of fact.” 

(m) (’40) Chitaley, O. 41, It. 22, N. 2. 

(’41) Mulla, Page 1179, Pt. (c). 

(n) (’40) Chitaley, O. 6, It. 16, N 2 and O. 6 
R. 17. N. 3, Pt. 27. 

( 41) Mulla, Page 588, Note “Unnecessary** and 
Pages 596—597, Note “Leave to amend will 
.... inconsistent case.** / 

Limitation Act— 

(f) ('42) Chitaley, S. 14, N. 2, See also Art. 14, 

N. 6, Pt. 1. 

(’38) Rustomji, Pages 23C-237, Note "Relief 
against time .... infructuous litigation.’* 

A. I. R. (29) 1942 Bombay 174 

Beaumont C. J. and N. J Wadia J. . 

Balkrishna Elianderao Nyayadhislia 
and others — Plaintiffs—Appellants 

v. 

Anant Abaji Inamdar and others — 

Defendants—Respondents. 

Letters Patent Appeals Nos. 12, 13 and 14 of g 
1938, Decided on 13th November 1941, against 
decision of Macklin J., in S. A. No. 326 of 1931. 

(a) Limitation Act (1908), Art. 131—Suit for 
assessment—Semble. 

A suit to recover assessment is a suit to establish 
a periodically recurring right within Art. 131. 

[P 175 C 1] 

(b) Limitation Act (1908), S. 28 — Right to 
assessment — Suit for, is not for possession of 
property within S. 28. 

Although a right to assessment may for certain 
purposes be regarded as immovable property, it is 
quite impossible to say that a suit to recover assess¬ 
ment is a suit for possession of ADy property. A 
right to recover assessment is a mero right in 
action. A suit for rent is a suit for rent in the form 
in which it is payable, which is generally in money, 
hut may be in kind. It is certainly not a suit for 
possession of specific property. Hence a suit to levy 
assessment of rent-free land is not a suit for posses¬ 
sion of property within the meaning of S. 28. 

[P 175 C 1, 2] 

A . G. Dcsai and 1\ B. Gajcndragadlcar — 

for Appellants. 

S. F. Abhyankar—lor Respondent 6. 

BEAUMONT C. J—These arc appeals under 
the Letters Patent against the decision of Mack¬ 
lin J. in three second appeals, in which there was 
only one judgment. The plaintiffs are the holders 
of certain lands and the defendants are the superior 
holders to whom assessment is payable. Prior to 
1875 the assessment was Rs. 119-14-0. It was in¬ 
creased in 1875 to Rs. 185-8-0, and there have been 
two subsequent enhancements, the details of which 
it is not necessary to give. In 1889 higher assess- 
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, moot as enhanced from 1S75, which up to that 
time had not been paid, was demanded and refused, 
and the superior holders approached the revenue 
authorities for assistance under S. 65 of the Land 
Revenue Code, but that assistance was refused. 
Subsequently, in 1920, enhanced assessment was 
recovered through revenue authorities and these 
suits were filed asking for a declaration that the 
defendants are not entitled to recover the enhanced 
assessment and for recovery of the amount paid in 
enhanced assessment through revenue authorities. 
The trial Judge dismissed tho plaintiffs' suits. In 
appeal the Assistant Judge decreed the suits. In 
second appeals in the first instance Macklin J. sent 
down to the lower Court two issues: (1) Do the 
plaintiffs prove that they are entitled to hold the 
land free of assessment? (2) If not, do they prove 
that the defendants aro not entitled to recover from 
them tho assessment as enhanced by the Govern¬ 
ment, either because the defendants never had any 
6 uch right or because they have lost it by limitation 
or otherwise? Issue 1 was answered by the lower 
Court in tho negative. Issue2 wasanswered in these 
terms : “The defendants have lost their right to 
enhance the assessment by limitation and operation 
of S. 28, Limitation Act, and adverse possession of 
the plaintiffs. 1 * The matter then again came before 
Macklin J. who disagreed with the finding on 
issue 2 and allowed the appeals aud dismissed the 
plaintiffs* suits. Tho question is whether that deci¬ 
sion is right. 

The plaintiffs contend that a suit to recover 
assessment is a suit to establish a periodically re- 
lourring^ right within Art. 131, Limitation Aot, and 
|that it is barred twelve years from the time when 
tho plaintiffs were first refused the enjoyment of 
the right, and it is said that they were refused such 
[enjoyment in the year 1889. I will assume that 
Art, 131 applies to a case of this sort, a proposition 
to which the coses in 18 Bom. L. R. 950 1 and 28 
Bom. L.R. 633 2 3 afford some support. But to bring 
the case under Art. 131 does not help the plaintiffs 
because the defendants aro not suing to recover the 
assessment. The plaintiffs must go further and say 
that not only is the recovery barred, but the right 
to recover assessment has ceased to exist under 
S. 28, Limitation Act. That section provides that 
at the determination of the period limited to any 
person for instituting a suit for possession of any 
property, his right to such property shall be extin¬ 
guished. I entirely agreo with Macklin J. in think¬ 
ing that although a right to assessment may for 
certain purposes be regarded as immovable pro¬ 
perty, it is quito impossible to say that a suit to 
recover assessment is a suit for possession of any 
property. A right to recover assessment is a mere 
right in action, what in English law is called a 
chose inaction”,and if the Court made an order for 
recovery of possession of suoh a right, it would be 
impossible to enforce the order, because nobody 
could be put in possession of an intangible right of 
that sort. But reliance is placed on a decision of 
this Court in 23 Bom. L. R. 3143 and tho learnod 
Assistant Judge based his decision largely on that 
case. The plaintiff in that case was suing to recover 

1. (*16) 3 A. I. R. 1916 Bom. 143 : 38 I. C. 54 : 41 
Bom. 159 : 18 Bom.L.R. 950, Ganesh Vinayak v. 
-Sitabai Narayan. 

2. (’26) 13 A. I. R. 1926 Bom. 346 : 95 I. C. 851 : 
28 Bom.L.R. 638, Shri BalaMaharaj v. Sakharam*, 

3. (’21) 8 A. I. R. 1921 Bom. 303 : 61 I. C. 40 : 45 
Bom 694 : 23 Bom. L. R. 314, Sakharam v. 
Arimbakrao. 


a sum alleged to have been wrongfully recovered e . 
from him by the defendant as assessment on certain 
lands, and the Court held that by virtue of a cer¬ 
tain grant the a-sessment was not leviable and the 
plaintiff was entitled to a decree. That really dis¬ 
posed of the case, but Crump J. who gavo the lead¬ 
ing judgment, went on to consider the effect of tho 
law of limitation on the plaintiff’s claim. After ex¬ 
pressing tho opinion that it was necessary to con¬ 
sider the effect upon the right to levy assessment 
of S. 23, Limitation Act, he says : “If a suit of the 
nature described, that is to suy, a suit to levy 
assessment on rent-free lands is a suit for possession 
of property within the meaning of that section, the 
effect of the failure to institute such a suit within 
the time allowed would be tho extinguishment of 
the right to levy the assessment.*’ 

Then he holds that such a suit is a suit to recover + 
possession relying on a passage in a judgment of 
the Calcutta High Court reported iu 5 Cal. 949* at 
p 952 in the following terms: “A suit for rent is, 

I think, a suit for the possession of property within 
the meaning of that section.” I do not know what 
the sentence was intended to mean in the context 
in which it appeared, but taken by itself it seems to 
me to propound a proposition which is manifestly 
wrong. A suit for rent is a suit for rent in tho form 
in which it is payable, which is generally in money, 
but may bo in kind. It is certainly not a suit for 
possession of specific property, and I think that 
Crump J. was quite wrong in holding, in reliance 
on that dictum, that a suit to levy assessment of 
rent-free land is a suit for possession of property 
within tho meaning of S. 28, Limitation Act. Un¬ 
less the plaintiffs can bring themselves within S. 28 
they must fail because tho defendants are not taking ^ 
any proceedings in a civil Court to which Art, 131 
can bo pleaded as a defence. In my opinion the 
decision of Macklin J.that the plaintiffs have failed 
to establish their case under S. 28 is right. That 
being 60 , it is not necessary to consider the further 
point as to whether the plaintiffs’ suits were barred 
by tho Revenue Jurisdiction Act. The appeals must 
be dismissed with costs. 

N.J. WADIA J.-I agree. 

Appeals dismissed. 

4. (’80) 5 Cal. 949 : 6 C. L. R. 260, Abhay Churn 
Pal v. Eally Porshad Chatterjee. 

Limitation Act — 

(a) (’42) Chitaley, Art. 131, N. 5 Pt. 9. 

{'38) ltustomji, Pago 1129 Note “To establish”: , 
Suit to recover moneys due. " 

(b) (’42) Chitaley, S. 28, N. 3. 

(’38) Rustomji.Page 517 Note^Scope of section.” 
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Beaumont C. J. and Sen J. 

Vishram Yesu Haldankar — Appellant 




Dadablioy Eormasji d Co. — 

Respondents. 

ol!£- mw N0, f of 1941 ■ Deoidod on 16tli 
™ ei 1 ? 41 U from deoisl °B of Commissioner tor 
Workmen s Compensation in Bombay, in Miso. 
Appln. No. 740/B47 of 1940. 


(a) Workmen’s Compensation Act (19231 

S. 30 — Question oi law. 1 
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Whether a finding by ' 


a Hucmer a nnaing by the Commissioner that 
there was no evidence on which he could base a 
finding that the accident occurred out of the em¬ 
ployment i3 right is a question of law which the 
High Court can determine. [p 176 C 2] 


Q 


Act (1923), 


(b) Workmen’s Compensation 
S. 3 — Burden of proof. 

The burden is upon the workman to prove that 
the accident arose out of the employment as well as 
in the course of the employment. [p 176 C 2] 

(c) Workmen’s Compensation Act (1923), 
S. 3 — Accident held arose out of duty of 
workman in sleeping on barge. 

The deceased workman was employed as a kha- 
lasi on a barge which was tied up along side a 
steamer. The khalasis employed on the barge had 
to prepare and take their meals on the barge and 
0 also sleep on the hatches when there was work at 
night. The deceased was seen going to bed at about 
9 P. M. but when his companions got up early in 
the morning, he was found to be missing. Two 
days after, his body was seen floating in the docks : 

Held that the workman who was a good swim¬ 
mer was sleeping on the barge in the course of his 
employment and there was necessarily a risk in¬ 
herent in the discharge of his duty in so sleeping 
that he may fall of! the barge into the water. The 
most natural inference to draw was that tho acci¬ 
dent occurred because for some reason or other in 
the middle of the night the workman fell of! the 
barge either in his sleep or when half awake and 
struck his head in the process. The most natural 
inference from the evidence therefore was that he 
met with an accident which arose out of his duty 
C in sleeping on the barge. [P 177 C 1] 

S. C. Joshi and P. S. Bahhale — for Appellant, 

D. P. Mehta — for Respondents. 

BEAUMONT C. J. — This is an appeal by the 
father of a deceased workman against a decision of 
the Commissioner for Workmen’s Compensation, 
Bombay, dismissing his claim. This is one of those 
cases in which the circumstances in which the acci¬ 
dent occurred are not known. The applicant's son 
was one of six khalasis employed on a barge which 
was tied up alongside a steamer in the dock. The 
finding is that the khalasis had to prepare and take 
their meals on the barge and also to sleep there 
either in the rooms allotted to them by the em¬ 
ployer when there was no work at night, or on the 
hatches when there was work at night. On the day 
in question, which was the night of 22/23rd Octo- 
cZ her 1940, meals were taken at half-past eight and 
the khalasis slept on the hatches. The work of 
loading goods into the ship was to begin at 3 A. M. 
on the 23rd. The deceased went to sleep on one of 
the hatches at about 9 P. M. and when his com¬ 
panions woke up, he was found to be missing, and 
a considerable time afterwards his body was dis¬ 
covered in the dock where the barge had been. 
Owing to the amount of decomposition which had 
taken place, it was not possible to say what was the 
cause of his death. It is in evidence that on the 
night in question there was a storm. It is also in 
evidence that the hatches are on a higher level than 
the deck, and, as I understand from the careful 
argument of Mr. Mehta who has said all that can 
be said for his client, the khalasis sleep with their 
feet pointing towards tho deck, and the deck is 
about one and a half feet wide. 

The Commissioner held that the deceased was 
actiDg in the course of his employment at the 
moment he was last seen on the barge, that is, at 


he time when he went to sleep, and no doubt how 
the accident happened is a matter of inference. Thel 
Commissioner considered rightly that the burden 
is upon the workman to prove that the accident 
arose out 01 the employment as well as inthecourse 
of the employment, and he was of opinion that the 
workman had not discharged the burden. The Com¬ 
missioner did not find as a fact that the accident 
did not occur out of and in the course of the em- 
ployment, but he found that there was no evidence 
on which he could base a finding that the accident 
occurred out of the employment. Whether this 
finding is right is, I think, a question of law which 
this Court can determine. Now, there have been 
many cases about unexplained accidents. In 1931 1 
A. C. 3511 a rule was stated by both Lord Tomlin 
and Lord Ihankerton.and the Commissioner quotes 
the passage from the judgment of Lord Tomlin in 
which he states the principle to be derived from the / 
authorities in these words (p. 369) : 

“ . . . . where the evidence establishes that in 
the course of his employment the workman was 
properly in a place to which some risk particular 
thereto attaches and an accident occurs capable of 
explanation solely by reference to that risk, it is 
legitimate, notwithstanding the absence of evidence 
as to the immediate circumstances of the accident, 
to attribute the accident to that risk, and to hold 
that the accident arose out of the employment ; but 
the inference as to the origin of the accident may be 
displaced by evidence tending to show that the acci¬ 
dent was due to some action of tho workman outside 
the scope of the employment." 

The learned Commissioner considered that he 
must apply that principle; and, applying it, he held 
that there was no evidence from which he could ,j 
find that the accident arose out of the employment. 
Lord Thankerton stated the principle rather more 
favourably to the workmen. Lord Thankerton says 
(p. 371) : 

“.. .the principle to be applied in such cases is 
that if the accident is shown to have happened 
while the deceased was in the course of his employ¬ 
ment and at a place where he was discharging tho 
duties of his employment, and theaccident is capable 
of being attributed to a risk which is ordinarily in¬ 
herent in the discharge of such duties, the arbitra¬ 
tor is entitled to infer, in the absence of any evidence 
tending to an opposite conclusion, that the accident 
arose out of the employment.” 

In a later case in the House of Lords, 1933 A. C. 
494, 2 Lord Buckmaster explained that in that 
passage the place referred to was not the exact spot . 
at which the accident may have occurred, but meant, 
in that case the train on which the workman was 
travelling, and in the later case in the House of 
Lords the ship on which the workman was employ¬ 
ed. In this case the place would bo the barge. Now, 
it is clear, on the evidence that the workman was 
sleeping on the barge in the course of his employ¬ 
ment, and there must necessarily be a risk inherent 
in the discharge of his duty in so sleeping that he 
may fall of! the barge into the water. The most 
natural inference to draw is that the accident occur¬ 
red because for some reason or other in the middle 

1. (1931) 1831 A. C. 351 : 100 L. J. P. C. 98 : 
(1931) W. C. & I. Rep. 114: (1931) Sc. L. T. 170: 
(1931) S. C. (HI.) 15 : 144 L. T. 730, Simpson v. 

2. (’33) 1933 A. C. 494 : 102 L.J.K.B. 427 : (1933) 

W. C. & I. Rep. 199 : 148 L. T. 532 : 49 T. L. R. 
248 : 45 LI. L. Rep. 85, Rosen v. SS. “Quercus 
(Owners). 
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'of the night the workman fell ofi the barge either 
!in his sleep or when half awake and struck his head 
lin the process. I say that because the evidence is 
,that he was a good swimmer. So he must have lost 
iconsciousness before he got into the water. No doubt 
jthere are other possible inferences. It is conceiv¬ 
able, though highly improbable, that the man com¬ 
mitted suicide. It is conceivable, and rather less 
;iinprobable, that he was murdered and his body 
was thrown into the water. But there is absolutely 
no evidence to suggest suicide or homicide and the 
most natural inference from the evidence is that he 
|met with an accident which arose out of his duty 
tin sleeping on the barge. I think therefore that the 
beamed Commissioner misdirected himself in saying 
■that the evidence did not justify a finding that the 
{accident arose out of the employment. The case will 
have to go back to the Commissioner for assessing 
o compensation. The respondent to pay the costs of 
the appeal. 

Case remanded . 
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Beaumont C. J. and Sen J. 

Motiram Eeshavdas — Plaintiff — 

Appellant 

v. 

Ahmedabad Municipal Borough — 

Defendant — Respondent . 
Second Appeal No. 822 of 1939, Decided on 7th 
October 1941, from decision of Extra Assistant 
c Judge, Ahmedabad, in Appeal No. 386 of 1937. 

(a) Bombay Municipal Boroughs Act (18 of 
1925), S. 73 (x)—Lump sum arbitrarily imposed 
on certain trades is not “rate." w - 

A lump sum imposed arbitrarily by the Standing 
Committee on certain trades, and not on the dis¬ 
trict generally, and not depending on the value of 
the property assessed, is not a rate. [P 177 C 2] 

< b > Bo ^> a y Municipal Boroughs Act (18 of 
1925), —-Ahmedabad Municipal Rules, R. 344-^ 
wiira vires. 

aaf i n nllra vir< ? : Civil Revn - a pp ] d - No. 
264 of 1934, Disapproved. [P 178 C 1) 

M. It, Vidyarthi and B. P, Cholia — 

P. A. Dhruva - for Respondent. ** AppeIlflDt ‘ 

d BEAUMONT C. J._This is an appeal from « 

bS 8 anl°V h6 - Extra As3i8tant Jud g« at Ahmeda- 
R 844 nr t " 1 *?. 63 M t0 the validity of 

?• ?„ 44 tbo Ahmedabad Municipal Rules, which 
deals with charges for the supply of water in certain 

oTlk S n B r bSy ““kW BoroughsAct 
or 1925 , S. 58 (j), the municipality has power to 

E *"* no , 1 ■nconsiatent with the Act ^rescrib- 

Section S levu f. in the Municipal Borough, 
section 7 6 empowers the municipality to {moose 

for the purposes of the Act the taxes therein £ 

tioned, including, in sub-clause {*), „ general water' 

rate or a special water-rate or both for water supplied 

gMtt.-m.tapt 1 !*,, which may be imposed in the 

form of a rate assessed on buildings and lands or in 

any othor form, including that of charges for each 

beSPndnM /“ . 8 i? Ch mode or modes as shall be 

deals L^m l* ° l ttDy lndividual »se. That clause 
n i 1 be . seen ' 0al 7 with the imposition of 
a general or special water-rate. Then,S.9leinpowers 


the municipality instead of imposing a water-rate, c 
to fix, at rates not exceeding such as shall be speci¬ 
fied in the rules in force under S. 5$, charges for 
such supply according to the quantity osed, as as¬ 
certained by measurement, or to arrange with any 
person to supply water on terms agreed. 

Under the rules, it is provided in R. 320 that 
water-rates may be charged consisting of a general 
water-rate, aspeciul water-rateand charges. Rule 322 
deals with the general water-rate and imposes that 
rate on the classes of premises specified, which in¬ 
clude, generally speaking, all buildings, charged on 
the net annual letting value after deducting ten 
per cent, and R. 335 deals with a special water-rate 
which is leviable, in addition to the general water- 
rate, on all buildings and lands which are cither 
actually connected or technically deemed to be con¬ 
nected with the municipal water pipes, stand-post 
or reservoir. Rule 337 specifies the rate at which / 
the special water-rate is to be charged, that rate 
depending on the annual letting value of the pre¬ 
mises. Then under R. 344, which is the rule im¬ 
peached in this case, it is provided that when water 
supplied without meter is used in any trade except 
those mentioned in R. 340 or in manufacture, lump 
charges may at the discretion of the Standing Com. 
mittee be levied instead of the special water-rate. 
Then there are certain provisos, the first two of 
which deal with particular types of trade, and the 
third of which provides that in other cases the 
lump charges shall not be less than the special 
water-rate leviable on the building according to its 
use for trade purposes. That, I think, must mean 
Jess than the special water-rate which would have 
been levied if this charge had not been imposed, 
because the charge is levied instead.of the special - 
water-rate. But it will be noticed that although 3 
there is a limit on the minimum to be charged 
there is no limit on the maximum, and the munici¬ 
pality under that rule appears to be able to charge 
a lump sum on premises in respect of water sup- 

K , ® d J n ‘™ de manu facture of such amount as 
the Standing Committee may think fit. An arbi¬ 
trary power of that nature would require very plain 

N?w hoYh'll th | 6 Cour ‘ in upholding its legality. 
Ini 7 w ’ both . tb ® lower Courts have held that the 

under Cbarged u " d ? r R ule 344 does not fall 
under S. 91, because it is not a charge levied on 

Subi ? e!,Lm^ er,al f ned by meaSurernent , nor is it the 
° f a « reement - But they hold that it 
falls within the wido words in S. 73 (x) “in anv 

Wil r i f ° rm ’ f thC ‘ r * 1 ™ be ' D8 that this i3 ft ehnigj 
levied in a form other than those specified in the 

rr h u1, witi i ai1 re3peot ‘° the iearned k 

Judges, they have overlooked tho foot that S. 73 lx) 
deals only with a general water-rate or a special 

S r ' n ? . Th ° ie ra !“ ma J b0 imposed iftho 

! ° ° J 01 ! 3 asscssed , °" buildings and lands or in 
any other form, including that of chorees for 

aKnS 7 C , Ut what i8 imposed must be a 
rate, and not an arbitrary lump sum. What precise 

S 73 S fxrr'a m COnt r PllUod by tbe lMt wools ol 

foil ^definition of ^ ‘°> y 

t^stSStoncll lumpsum ' imposed arbitrarily °by 
^ ° n certftin ‘™ d <*. a nd not 

valuo b of d thl n g0D ? ml1 ^ and not depending on the 
fore th« I Pr0p6rty f se3sed - is uota rate. There! 

th f char S° sought to be authorized by R 344 
does not come within s 73 /_\ „ , % ', ^ 

ss'Ssss* 

Mr. Dhruva has reforrod us to Amritlal Magan- 



1 « 6 Bombay Erishnaji Hanmakt v. Raghavendra Keshav fi, I. R, 


C v - Municipality of Ahmedabad ,1 which came 
before Rangnekar J. and no doubt in that case the 
learned Judge did hold that R. 344 was valid. I do 
not know what the case was with which he had to 
deal, but he held that a lump sum could be charged 
under the last part of S. 73 (x). As I have already 
said, in my opinion, that cannot be done unless the 
.lump sum charged is a rate and in this case it is 
jnot a rate. I think, therefore, that we must hold 
that It. 344 is ultra vires and grant the first in¬ 
junction which the plaintiff asks for, namely, to 
restrain the defendant municipality from recover¬ 
ing taxes under bills Nos. 382 to *384, dated 30th 
March 1936. The municipality must pay the costs 
throughout. 

R.K. Injunction granted . 

1. (’35) Civ. Rev. Appln. No. 264 of 1934, decided 
\ by Rangnekar J. on 1st March 1935. 
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Beaumont C. J. and N. J. Wadia J. 
Chunilal Kcvalram Marwadi — 

Defendant — Applicant 

v. 

Ramcliandra Yesaji Gursal and others 
— Plaintiffs — Opponents . 

Civil Revn. Appln. No. 94 of 1941, Decided ou 
19th November 1941, from order of Dist. Judge, 
Ahmednagar. 

Dekkhan Agriculturists* Relief Act (17 of 1879), 
Ss. 10 and 3 (a) — Suit to declare sale deed as 
c mortgage and for accounts comes within S. 3(a) 
and S. 10 applies. 

Iu applying S. 10 the Court must be satisfied that 
in substance the suit falls within Chap. 2, and the 
fact that relief of a subsidiary nature which falls 
within that chapter is sought would not make the 
suit one to which the chapter applies within the 
meaning of S. 10. If it be necessary for the plaintiff 
to obtain some substantive relief before he cau get 
the account which brings the case within the chap¬ 
ter, then S. 10 would not apply. Hence a suit by an 
agriculturist claiming a declaration that the suit 
sale-deed is in the nature of a mortgage and that 
accounts should be taken on that basis comes under 
S. 3 (a) which is contained in Ch. 2. [P 178 C 2] 

M . G. Chitale — for Applicant. 

BEAUMONT C. J. —This is an application in 
C revision from an order made by the District Judge of 
Ahmednagar holding that an appeal to his Court 
did not lie. The question turns on the effect of S 10 
Dekkhan Agriculturists* Relief Act. The plaintiff in 
his plaint claims a declaration that the suit sale- 
deed is in the nature of a mortgage and that 
accounts should be taken on that basis. Thelearned 
trial Judge declared that the transaction evidenced 
by the sale-deed in suit was only a mortgage and 
found the amount due to the defendant from the 
plaintiffs on the basis of the mortgage Section 10, 
Dekkhan Agriculturists’ Relief Act, provides that no 
appeal shall lie from any decree or order passed in 
anv suit to which Chap. 2 applies, so that if the 
suit comes under Chap. 2, no appeal lies. In my 
view, the suit comes under S. 3 (a) which is contained 
in Chap. 2 and provides that the provisions of this 
chapter shall apply to suits for an account instituted 
by an agriculturist in the Court of a Subordinate 
Judge under the provisions thereinafter contained. 
Under the provisions thereinafter contained, namely, 


under S. 10A, it is open to an agriculturist to prove 
that a document which is in terms a sale-deed is in fi 
fact a mortgage, and the Court can determine that 
question and grant relief accordingly. Mr. Chitale 
argues that this is in substance a suit for a declara¬ 
tion that what purports to be a sale-deed is in fact 
a mortgage, and that the decision of the learned 
Judge really deprives him of his title under the 
sale-deed. I have no doubt that in applying S. 10 
we must be satisfied that in substance the suit falls 
within Chap. 2, and the fact that relief of a subsi¬ 
diary nature which falls within that Chapter is 
sought would not make the suit one to which the 
chapter applies within the meaning of S. 10. If it 
be necessary for the plaintiff to obtain some sub- 
stantive relief before he can get the account which 
brings the case within the chapter, then I think 
S. 10 would not apply. That was the case in 18 
Bom. L. R. 763 1 where the plaintiff was suing forj / 
redemption, but before he could get an order for 
redemption he had to get a sale of partof the equity 
of redemption set aside. But in this case, though no 
doubt the plaintiff has asked for a declaration, he 
was not bound to do so. The only relief which he 
really wants is an account of the amount due to 
him on the mortgage. In a suit of that nature the 
plaintiff must always prove the mortgage, and 
owing to the special provisions of S. 10A he can 
prove that a document which is on its face a sale- 
deed is in fact a mortgage. But that is the only part 
of the evidence required to establish his title as 
mortgagor on which his claim is based. It seems to 
me impossible to say that the order in this case 
was not passed in a suit to which Chap 2 applied. 

In my view the suit related solely to relief covered 
by S. 3 (a) of the Act which is included in Chap. 2. ~ 
I think therefore the learned Judge was right in 
holding that no appeal lay. The rule is discharged. 

N. J. WADIA J.—I agree. 

R.K. Pule discharged . 

1. (*16) 3 A. I. R. 1916 Bom. 199 : 36 I. C. 517 : 

18 Bom. L. R. 763, Chandabhai v. Ganpati. 
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N. J. Wadia and Sen JJ. 

Erishnaji Eanmant Diwan — 

Defendant 1 — Appellant 

V. 

Raghavendra Keshav Mutalik — h 

Plaintiff — Respondent. 

First Appeal No. 299 of 1938, Decided on 16th 
October 1941, from decision of Joint First Class 
Sub Judge, Belgaum, in Sait No. 172 of 1935. 

(a) Evidence — Congenital idiocy — Proof- 
Transfer ot father's property alter his death to 
name of his son in revenue records, execution 
ot kabuliyats in respect of lands in son's name 
and entry ol his name in respect of patilki rights 
do not necessarily negative allegation that son 
was congenital idiot. 

The facts that on father’s death the Property 
was transferred to the name of his son in the 
revenue records, that kabuliyats in rape cl, of the 
lands were taken in the name of the son and that 
£s name was entered in respect of }h.patUk, nghts 
in the village, would not necessarily nega‘ ive th 
allegation that the son was a congenital idiot.^ q ^ 
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(b) Hindu law—Adoption—Joint family con- 1, was invalid. Narayan the son of Hanmant died c 
a w—u... d — i — n on 9 t h December 1931, and it was after his death 

that the plaintiff was adopted. The plaintiff’s case 
was that Narayan was weak of intellect hut that he 
had not been a congenital idiot ; that he had been 
born with a normal intelligence but that in his third 
or fourth year he sustained a fall from a swing 
which resulted in some injury to the brain and that 
thereafter he gradually became an idiot. He con¬ 
tinued in that condition till his death. According to 
the plaintiff Naravan was not disqualified from 
inheriting the property, and during his lifetime his 
mother was not entitled to make a valid adoption ; 
the adoption of defendant 1 , even if it had taken 
place, had been brought about by defendant l’s 
natural father Yenkatesh who had persuaded 
Laxmibai into making it on the representation that 
Narayan on account of defective intelligence could 
not be considered as a son, and that she was entitled f 
to adopt during his lifetime. 

It was also the plaintiff’s case that at the time of 
Hanmant’s death in 1911 his only surviving brother 
Gopal was not a member of the family, having 
already gone by adoptiou into another family, the 
Desai family, in the year 1900. On these conten¬ 
tions the learned Judge framed issues whether the 
plaintiff’s adoption was proved and was valid in 
law; whether the plaintiff proved that Gopal had 
gone out of the family by adoption; whether defen¬ 
dant 1 proved his adoption; whether it was valid; 
and whether it was proved that Narayan was con¬ 
genitally an idiot. Although the plaintiff had at first 
challenged the factum of defendant l's adoption, he 
subsequently admitted it. He had also contended 
that the defendant’s adoption was invalid on the 
ground that it was an adoption of a sister's son, but 
this contention also was subsequently given up. The $ 
learned Judge held that the plaintiff's adoption had 
been proved. He further held that Gopal Narayan 
had gone out of the family by adoption in 1900. He 
found on the evidence that Narayan Hanmant was 
a congenital idiot. With regard to the defendant's 
adoption he held that although the factum had been 
proved, the adoption was not valid because, even 
though Narayan Hanmant was a congenital idiot, 
his mother was not entitle,! to adopt during his 
lifetime. He therefore held that the plaintiff's 
adoption was valid and made a decree in favour of 
the plaintiff. Defendant 1 has come in appeal. 

There were several other defendants in the case, 
f* 03 ’ \ 10 > wll ° tcDanls of defendant 1. Only 

two of them defendants 6 and 7, had appeared at 
the trial and raised some contentions with regard 
to a land which had been taken by them on lease h 
rrom defendant 1 . These contentions were deci¬ 
ded against them. Tlioy have not appealed. The 
questions which arise in the appeal are, first, whe- 
ther Narayan Hanmant was a congential idiot as 
aliened by the defendant; secondly, whether Gopal 
tho brother of Hanmant had gone out of the family 

Pn °, r -° Ha . n , mant ’ a death - and, thirdly 
whether Laxmibai could make a valid adoption to 
her husband during the lifetime of her son Narayan. 

On tbo first question the conclusion arrived at by 
the learned First Class Subordinate Judge is in mv 

“ft , aU P p °/ ted b y evidence on the 
reward. On behalf of tho defendant as many as three 
different doctors were cited, all of whom had at 

atSfLfT ““W NlUftyftn ftnd who have 

t it h nr Nl ^K n n had been born an idiot - °ne of 
J ? ,! Hebbalkar, a medical practitioner in 

Sanheshwar, the village m whioh the family of 
Hanmant lived, and who was tho family doctor of 
this family. He has said that he saw Narayan with- 


sisting of A and his brother B and A'$ son C — 
After A's death B allowing family property to be 
entered in name of C and afterwards in name of 
D adopted by A's widow— B's conduct and of 
others held more convincing oi allegation that B 
had gone out of family by adoption than B's 
failure to establish his adoption in Court. 

A anti his brother B anti iVs son C who was a 
congenital idiot formed a joint Uiodu family. The 
question for decision was whether B had gone out 
of the family by adoption. After A's death B 
allowed the family property to be entered in the 
name of C and afterwards in the name of D who 
was adopted by A's widow : 

Held that B's conduct and that of others in 
respect of the family property was a far more coo- 
l vinciog indication of the real state of things that B 
had gone out of the family by adoption than B's 
failure to establish his adoption in the Courts, a 
failure which may have been due to his negligence 
in not taking prompt steps to assert his rights. 

[P 160 C 2] 

* (c) Hindu law—Adoption— Validity—Per¬ 
son having son subject to disqualifying defect 
cannot be treated as sonless—Son congenital 
and incurable idiot—Adoption during lifetime 
of son is invalid. 

Under Hindu law a person having a son subject 
to disqualify ing defects cannot be treated as sonless. 
In view of the recognized possibility of an idiotic 
son being cured and of his begetting a son free from 
disqualifying defects, and in view of the absence of 
a positive statement anywhere in the texts that the 
c ?*P re $ 3 ion 'aputrena' includes a person having a son 
incapable of inheriting or performing the funeral 
rites an adoption during the lifetime of a son who 
is a congenital and incurable idiot is invalid : (' 22 ) 

Bom - 173 * and Bel . on ; ('31) 
18 A.I.R. 1931 Mad. 264, Not Approved. 

[P 181 C 2 ; P 183 C 1] 

A. G. Desai — for Appellant. 

P. B, Shingne and P. B. Gajcndragadkar _ 

for Respondent. 

J*—This appeal arises out of a 
euit filed by the respondent Raghavendra to recover 
possesion of certain property which originally be¬ 
longed to one Hanmat Narayan Diwan on the ground 
that respondent was tho adopted son of Hanmant 
havmg been adopted by HaQmant’s widow Laxmibai’ 
on 19th April 1935. Hanmant died on 15th August 
d 1911 leaving behind him a widow Laxmibai and a 
son Narayan alias Babn. Ho bad also a brother 
named Gopal and a sister Krishnabai who was 

£“£! u 0 ■ e V ? nktttcsb Sholapurkar. Tho appel- 
ant Kruhnaji, who was defendant 1 in the suit is 

Hnt^ n ° f HaD T lt ‘ 8 Si8tcr Kri 3 bn «^i. Tho appel- 
lant s case was that Hanmant’s son Narayan afias 

T • a , C0nee . mtal idiot and that on thisaccount 
Laxmibai adopted the appellant on 7th May 1923 

du n r ' n fj M*"* 0 * Ler s °n Narayan. He con¬ 
tended that this adoption was a valid one, since 
Narayan being a congenital idiot and disqualified 
from inheriting, and unable to fulfil the religious 
obligations of a sou by offering oblations to his 

W* 1 Was Cntit,ed ad °Pt and 
tbe d ?frndant with tho consent of Gopal • 
that defendant 1 therefore became a coparcener with 
ln the J° mt family, and after Gopal's death 
ZJ th Se P tember 1930. he became 

VtouSfZ *" p £ pBrty;andthat th0 p |ain - 

s ad °P ll0n beiD g subsequent to that of defendant 
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a the first month o£ his birth and that he had been 
treating him from his second month up to the 
time of his death. According to him the boy could 
not eat, sit, speak or hear, and could not recognize 
anybody. He has denied the story put forward on 
behalf of the plaintiff that the boy sustained some 
injury from a fall when he was three or four years 
old and that this affected his brain. Dr. Savanur, 
who examined the boy when he was eight or ten 
years old and again a year later at the request of 
the mother, says that he came to the conclusion 
that he was a congenital idiot, and that bo told his 
mother that the case was incurable. The second 
occasion on which he saw the boy was a year after 
his first examination when the boy was taken to 
the Civil Surgeon, Lt.-Col. Candy, for examination 
in order to obtain a certificate about bis condition. 
He says that the Civil Surgeon examined the boy in 
b his presence and put various questions to the boy’s 
mother. The Civil Surgeon, Lt.-Col. Candy, exa¬ 
mined the boy in May 1923, and has given a certi¬ 
ficate that he found him to be suffering from "con¬ 
genital idiocy" and that he was also deaf-mute, the 
powers of speech and hearing having remained 
undeveloped from infancy. In the face of this evi¬ 
dence, the statements of various witnesses examined 
by the plaintiff who say that they had seen the boy 
and that he was quite normal till he was three or 
four years old, cannot be entitled to any weight. 
The facts that on Hanmant’s death the property 
was transferred to the name of Narayan in the 
revenue records, that kabulayats in respect of the 
lands were taken in his name, and that his name 
was entered in respect of the patilki rights in the 
village, would not necessarily negative the allegation 
that the boy was a congenital idiot. I agree tbere- 
c fore with the finding of the learned trial Judge on 
this point. 

The next question is as to Gopal’s having gone 
into adoption in another family. The evidence on 
this point is undoubtedly very conflicting. It is 
admitted by the defendant that on Hanmant’s death 
the family property was entered in the name of his 
son Narayan and that kabulayats with regard to 
the lands were taken in Narayan’s name. It is also 
admitted that on defendant l’s adoption in 1923 
the properties were entered in his name though 
Gopal did not die till 1930. It is impossible that 
this could have happened if Gopal had been at the 
time a member of the joint family. There is no 
direct evidence to prove Gopal’s adoption, and con¬ 
flicting statements have been made by the parties 
on both sides at different times on this point. 
d Laxmibai has said in her evidence that Gopal had 
gone in adoption. But in suit No. 72 of 1928 filed 
by Sitabai, the widow of Hanmant’s brother Bam- 
chandra, for a declaration that the adoption of 
defendant 1 by Laxmibai was void, she had alleged 
that Gopal bad gone into adoption in another 
family. In the written statement tiled by the defen¬ 
dants in that suit, who were the present defendant 1 
and Laxmibai, they denied this fact, and alleged 
that the adoption of defendant 1 had been made 
with the consent of Gopal. In 1925 defendant 1 
himself, in a statement (Ex. 329) made by him 
before the Karbhari of a math in the Kolhapur 
State, produced a genealogy of the Diwan family 
in which he showed Hanmant’s brother Gopal a9 
having been given in adoption into another family. 
Laxmibai, who was at the time supporting^ defen¬ 
dant l'sadoption, made a similar statement(Ex. 253) 
before the Karbhari. Long before defendant l’s 
adoption in connexion with the heirship inquiry 
after Hanmant's death Laxmibai had made a simi¬ 


lar statement (Ex. 213) before the Mamlatdar in 
1912. As against this defendant 1 relies on the fact 
that m 1902 Gopal had filed a suit to establish his 
adoption into the Desai family on 17th May 1900, 
and he withdrew this suit in 1903 with liberty to 
file a fresh suit, but never filed any. It is also 
proved that in 1921 the three daughters of Narayan 
Desai brought a suit to challenge the adoption of 
one Hanmant by their step-mother Laxmibai on 
the ground that it was made during the lifetime of 
Gopal (brother of Hanmant Diwan) who had been 
already adopted by the senior widow Kamalabai. 
To this suit Gopal was not made a party. It was 
held in appeal that Gopal’s adoption had not been 
proved. But in spite of this, the evidence as to the 
actual conduct of the parties concerned, and espe¬ 
cially of Gopal himself, is such as to show very 
satisfactorily that Gopal must have gone out of his 
natural family by adoption. On no other hypothesis 
can his conduct in allowing the property of his 
natural family to be entered, first in the name of 
his nepbew Narayan, and afterwards in the name of 
defendant 1, be explained. This conduct on his own 
part and on that of others is a far more convincing 
indication of the real state of things than his 
failure to establish his adoption in the Courts, a 
failure which may have been due to his negligence 
in not taking prompt steps to assert his rights. 
Considering the evidence on both side3 I am of opi¬ 
nion that the learned Subordinate Judge was right 
in holding that Gopal had gone out of the family by 
adoption. 

This brings me to the third and the most impor¬ 
tant point in the case, whether Laxmibai could 
validly adopt defendant 1 during the lifetime of her 
natural son Narayan. It has been found that 
Narayan was a congenital idiot, and os suoh ho 
would have been disqualified from inheriting. The 
question whether the existence of a disqualified son 
is a bar to an adoption is not free from doubt. 
According to Manu (cited in the Dattaka Mimansa, 
S. 1 (9), Stokes* Edition) : "A son of any descrip, 
tion must be anxiously adopted by one who has none: 
for the sake of the funeral cake, water, and solemn 
rites; and for the celebrity of his name." The 
Dattaka Mimansa in dealing with the question who 
may adopt cites the text of Atri : "By a man desti¬ 
tute of a son only, must a substitute for the same, 
always be adopted: with some one resource (yasmat 
tasinat prayatnatas) for the sake of the funeral 
cake, water, and solemn rites." (Dattaka Mimansa, 
S. 3). In v. 4 the author explains that a man 
destitute of a son (aputra) is one, to whom no son 
has been bom or whose son has died; and in v. 6 
ho says that the use of tho word "only" signifies 
the incompetency to adopt of one having male issue. 
In v. 13 ho explains that “son" includes grandson 
and great grandson. But nowhere in the first sec¬ 
tion dealing with the questions by whom, at what 
time, and for what purpose, a son may bo adopted, 
does Nanda Pandita say that tho word "aputra" (a 
man destitute of a son) includes a man who has a 
disqualified son or a son who owing to physical 
defects is incapable of performing the religious obli¬ 
gations of a son. The learned advocate for the appel¬ 
lant relies on tho opinions-expressed by several 
well-known authorities on Hindu law in suppor 
his contention that a son who by reason 0 !" lbec, ‘ 
lity or any other defect is incapable of providing foi 
his father’s spiritual advancement is no son at all, 
and that the existence of such a son w ° ul ^ b ® " <> 
bar to an adoption. Macnaghten P° in {? ° u * 
pies and Precedents of Hindu Law, Edn. 3, Ch. U) 
that the etymology of tho Sanskrit word for a son 
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(putra) clearly evinces the neccessity by which every 
a Hindu considers himself bound lo perpetuate his 
name, and cites the text of Manu “Since the son 
(trayatc) delivers his father from the hell named 
put, he was, therefore, called yuira by Brahma 
himself.” Sutherland in his Synopsis of the Hindu 
Law of Adoption (Edn. 1834, p. 148) says: 

“The primary reason for the alTiliation of a son, 
being the obligatory necessity of providing for the 
performance of the exequia) rites, celebrated by a 
son, for his deceased father, on which the salvation 
of a Hindu is supposed to depend, it is necessary that 
the person proceeding to adopt, should be destitute 
of male issue, capable of performing those rites. By 
the term issue, the son’s son, and grandson, are in¬ 
cluded. It may be inferred, that if such male issue, 
although existing, were disqualified, by any legal 
impediment, (such as loss of caste,) from performing 
tho rites in question, the affiliation of a son, might 
legally take place.” 

Strange (Hindu law, Edn. 2, p. 77) says : 

“The right of adoption is in one destitute of legi¬ 
timate male issue, competent to the performance of 
bis funeral ceremonies ; never having had any, or 
having lost what he had. The right of inheriting, 
and that of performing for the ancestor his funeral 
obsequies being correlative, if, by any of the legal 
disabilities, as by degradation from caste, by insanity, 
incurable disease, or otherwise, living issue have 
become disqualified in law for the former, the effect 
for the purpose in question being the same as if 
none existed, it is inferred that the right to adopt 
attaches.” 

Sarkar Shastri (Hindu law, Edn. 8, p. 157 and 
Hindu Law of Adoptiou Edn. 2, page 196) expresses 
. same opinion, and refers in support of his view 
to the Dattaka Mimansa 11.62, and to the passages 
from Strange quoted above. Sir H. Gour (Hindu 
Code, Edn. 4, page 168) expresses the same opinion 
and also refers to the Dattaka Mimansa II. 62, in 
support of his view. The 6ame view is also taken by 
Mayne (Edn. 10, page 203). The passages in the 
Dattaka Mimansa I. paras. 8, 6 and 13, and the 
Dattaka Chandnka Ch. 1, paras. 3 and G to which 
buinerland refers in support of his view, do not con- 
tam any reference to a disqualified son. The Dattaka 
Mimansa Chap. 1, 4 and the Dattaka Chandrika 
unap. l, 4 both comment on what is meant by "a 
man destitute of a son (aputra)” in the texts of 
Manu and Atri, but neither includes in that descrip¬ 
tion a man who has a disqualified son. The only 
passage m the Dattaka Mimansa on which this view 
t0 , b . e '’fed is S. 2, verse 62, to which 

ft'/S BDd ?°“ r " fer - The F^age occurs 
nAr ~; \ ™ T th ® work dealing with f, who is to be 
£ ., 1 k the Preceding paragraphs the author 
the 8U8 « es ‘ 10n that a broker’s son may bo 

ro tl ! 0Ugh D0t &do P ted . and then in 
(Sutherland, p. 81) he says : 

Should this be objected : it is erroneous Parti 

“ ““.obsequies »d 

declared to be the result of filial relation, in this 
passage ( Among these, the next in order is heir and 

KS forT 1 ° blati ?^' T ,ailure 0{ ‘be pre- 
' ’ ( or otherwise, like the impotent pereon 

^ d ‘ h n e ” 8t - ono - w bo merely bore the semblance of 

being a son, would be of no use; and in this text 

U B J °f a SOn 1 ° n ‘y' must ‘b° subati- 

imn.M.1; b J , e ' “ lwBys bo adopted, Ao.*) an 
imperative mode of expression, being used, the filial 
relation of one unadopted cannot exist.” 

r P m?fiL a . r i. ShaStri ,Bindu iaw of Adoption, page 108) 
renders the passage as follows : * 1 

«(1. e., the passage from Yajnavalkya) declares 


that the capacity to present oblations and to partici- c 
pate in heritage constitutes sonship; for, if that be 
wanting, the mere existence of filial relationship, as 
of an impotent or the like disqualified son, does not 
constitute it.” 

The question whether this passage in the Dattaka 
Mimansa can be accepted as an authority for the 
view that the existence of a disqualified son is no 
bar to an adoption has been discussed very fully by 
Shah .T. in 46 Bom. 455. 1 The facts in that case 
were that one Bbarmagauda adopted the plaintiff 
Bharmappa during the lifetime of his grandson 
Ujja, who was suffering from dumbness which was 
both congenital and incurable. After Bbannagauda’6 
death the adopted son sued to recover the property 
from Ujja. The trial Court decreed the suit, but the 
decree was reversed in appeal by tho High Court. 
The fact that Ujja was suffering from dumbness 
which was both congenital and incurable was held / 
proved. It was also held, following the decision of 
this Court in 4 B. H. C. It. A. C. 135,2 that Ujja 
wa9 excluded from inheritance on account of his 
dumbness. But after a consideration of the autho¬ 
rities both ancient and modern on the subject, 
Shah J. came to the conclusion that the fact of 
the grandson suffering from dumbness by birth did 
not render the adoption valid which would have 
been otherwise invalid on account of its having 
been made during his lifetime. After stating that 
according to the texts of Saunaka and Manu the 
essential condition for & valid adoption is that the 
adopter must be sonless, and after mentioning the 
fact that lajnavalkya provides, after referring to 
the disqualifying circumstances in Chap. 2, S. 10, 
that the sons of those who would be excluded from 
inheritance are not subject to any disability, pro- „ 
yided they are free from similar defects, the ^ 
learned Judge says (p. 459) : 

"It is clear from these passages that neither 
Yajnavalkya nor Vijnanesvara would have favoured 
the view that a person having a son subject to any 
of tho defects mentioned by them could bo treated 
as sonless." 


-I'vmwa ip. . 

“In the Yyavahara Mayukha there is no indica¬ 
tion in the chapter relating to adoptions that a son 
subject to any defect which would exclude him from 
inheritance was no son at all." 

H° Uien proceeds to consider the passage in the 
Dattaka Mimansa, 8. 2, para. 62, whioh was relied 
on beforo him, as it has been before us, os show¬ 
ing that persons subject to disqualifying defeots 
are no sons at all, and points out that the reference 
in this passage to persons exoluded from inheritance 
IS incidental, that the meaning of the passage is 
not clear, aud that apart from the difficulty of 
determining the true meaning of the reference to 
impotent person and the rest" this muoh is clear 
p a V. her6 ‘I n ® such opinion expressed by Nanda 
Pandita in the first section where he deals with the 

IhShlL?. 10 Jbo can adopt. The conclusion nt 
whioh he arrived is thus stated by him ( p . 461) : 

tanJon^lf. 0 f t M heref - r ® prepared “ocept tho con- 
tontlon that the opinion of Nanda Pandita is that 

a son subjeot to a disqualifying defect is no son at 

aU as regards the power of the father to adopt, nor 

Bm * P?P ared 8‘ye efleot to an opinion, not 

supported by any Smriti, expressed incidentally in 

1 nl 22) s« ,I, ?o 1 n 23 Bom ’ 173 : 65 L 216 •’ 46 
8£ g S' 23 ^ L - 1820 ' Ebarmappa v. 

h^ 0 ; 1S5 ' V,U *“"“‘ 
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a the course of an argument on another point, and 
not stated at the place where he would be expected 
to state if it were his opinion.” 

These remarks and the grounds on which they 
are based refer to all disqualifying defects generally, 
and not merely to the particular defect of dumb- 
ness with which that case was concerned. The view 
taken in this case was dissented from in a later 
decision of the Madras High Court in 54 Mad. 576* 
in which Sundaram Chetty J., sitting singly, held 
that the existence of two sons who were not only 
disqualified for inheritance, but also incompetent 
to perform obsequial and other ceremonies by reason 
of virulent leprosy, was no bar to an adoption by 
their father. In support of his conclusion he relied 
on the passage in the Dattaka Mimansa, S. 2, para. 
62, which has been referred to above, and on the 
religious motive underlying adoptions, and said that 
b this latter aspect did not seem to have been given 
due weight in the reasoning adopted by Shah J., in 
46 Bom. 455. 1 I am, with respect, not prepared to 
accept this view. The question is not free from diffi¬ 
culty, and the weight of opinion of modern writers 
on the subject is undoubtedly in favour of the view 
taken in 54 Mad. 576. 5 But the judgment in 
46 Bom. 455 1 shows that Shah J., was fully aware 
of the opinions of modern writers who differed from 
his view. It has been contended for the appellant 
that the judgment in 46 Bom. 455 1 is not binding on 
us as it deals only with the case of a disqualification 
arising from dumbness, and that it does not apply 
to other kinds of disqualification. But the remarks 
of Shah J., which I have quoted above, show that 
he was referring to all kinds of disqualification, and 
the reasons underlying his view, with which, with 
respect, I agree entirely, are certainly applicable to 
c a disqualification arising from congenital idiocy 
quite as much as to one arising from congenital 
dumbness. The view taken by the learned trial 
Judge that Laxmibai could not adopt during the 
lifetime of Narayan and that defendant l’s adoption 
jwas therefore invalid is correct. The decree will be 
confirmed and the appeal dismissed with costs. 

SEN J_I agree. I think that on the question of 

law we are bound to follow the decision of Shah J., 
in 46 Bom. 455, 1 though his view is opposed to that 
of the majority of the writers of textbooks, as shown 
by my learned brother. Though that case was concern¬ 
ed with the question of the adoption of a person who 
was suffering from congenital and incurable dumb¬ 
ness, Shah J.’s observations on the legal question in¬ 
volved have a reference to all disqualifying defects 
generally and not merely to the particular disquali¬ 
fy fication of such dumbness. In my opinion, his view 
is justified by the Hindu texts, though it may at 
first sight appear to be not altogether logical and is 
not in consonance with the ideas of modern writers. 
It is true that an idiotic son is excluded from in¬ 
heritance. The text quoted on this point in the 
Mitakshara is : 

“An impotent person, or outcast, and his sons, 
one who is lame, a madman, an idiot, a blind man, 
and a person afflicted with an incurable disease, 
and others (similaily disqualified), must be main¬ 
tained, excluding them, however, from participa¬ 
tion.” : (Yajnaxalkja, ii. 141.) 

If a person suffers from incurable idiocy he would 
also no doubt be physically incapable of performing 
the funeral rites of his deceased father. The pur¬ 
pose of adoption is given by Atri in these words : 

3. (’31) IP A I. B. 1931 Mad. 264 : 131 I. C. 9 : 

54 Mad. 676 : 61 M. L. J. 19, Nagammal v. 

Sankarappa Naidu. 


for the sake of funeral cake, water and solemn 
rites.” (Dattaka Mimansa, S. 1, verse 3.) Manu C 
gives the purpose as "for the sake of the funeral 
cake, water and solemn rites, and for the celebrity 
of his name.” (Dattaka Mimansa, S. 1, verse 9 ) The 
purpose of the adoption, therefore, being the per¬ 
formance of the funeral rites of the deceased father 
and also the perpetuation of his name, one would 
normally expect that one having a son suffering 
from incurable idiocy would be given the right to 
adopt a son, and this indeed is the view taken by 
the majority of text books writers. But the word 
aputrena in the text of Atri quoted in the Dattaka 
Mimansa, S. 1, verse 3, has been explained as refer¬ 
ring to one to whom no son has been born or whose 
son bos died, on the authority of a text from 
Saunaka : “one to whom no son has been born or 
whose son has died, having fasted for a hOn, etc.” 
What then could have been the reason for the omis- / 
sion of one who by reason of some physical defect 
is incapable of performing the funeral rites as well 
as of inheriting ? Can the reason be that in the 
days when the texts were written people used to 
have larger families than in the present days, and 
it was unusual and rare for a person to have no son 
at all except one disqualified for inheritance as well 
ns for the performance of the funeral rites ? It i3 
true that in S. 2, verse 62 of the Dattaka Mimansa, 
there is a passage suggesting that “the impotent 
person and the rest” is “one who merely bore the 
semblance of being a son” and “would be of no 
use.” This verse as translated by Stokes is some¬ 
what difficult to understand, and I find the tran-la- 
tion of it as given in Sarkar Sastri’s Hindu Law 
of Adoption at page 196 more intelligible. That 
translation is as follows : ^ 

” It (i.e., the passage from Yajnavalkya) declares 
that the capacity to present oblations and to partici¬ 
pate in heritage constitutes sonsbip; for, if that be 
wanting, the mere existence of filial relationship, as 
of an impotent or the like disqualified son, does not 
constitute it.” 

Here we find that the capacity to present oblations 
and the capacity to participate in heritage have been 
put on the same footing. That would be a reason 
for interpreting aputrena as including one incapable 
of inheriting or performing the funeral rites. Tho 
reason why such an interpretation has not been put 
on the expression appears to me to be contained in 
verse 13 of S. I of the Dattaka Mimansa, where it 
is said that the word “son” is ‘inclusive also of tho 
son’s son and grandson, for (through these) the 
exclusion from heaven, denounced in such passages 
as “heaven awaits not one destitute of a son is ,t 
removed’. The possibility seems to have been taken 
for granted that an idiotic son may beget a son who 
would exclude the capacity of the grandfather for 
adopting. Such a possibility would be a ground for 
not adopting a son, but would, of course, bo no 
ground for a sonless man to adop» an idiotic person. 

As to inheritance the rule is that the sons of per¬ 
sons suffering from disqualifying defects, if jreo 
from such defects themselves, are not excluded. 
(Mitakshara. S. 10, verse 9). Verse 7 of the. same 
section recognises the possibility of such defects 
being cured ' by medicaments or other mea “* ; 
•If the defect be removed by medicaments orother 
means at a period subsequent to pertUicm. the 'nght 
of partition \akes eflect. on the same pnncipl.on 
which "when the sons have been seP l ™ ted - ^- 
who is afterwards born oawomanequalin chus. 
shares the distribution" is based . This shows 
that the power to inherit is not alt ?6 e ‘ her . C f it £ 
one suflering from a disqualifying defect, but it 
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suspended during the contimjance of such defect. 
The power to perform tbc funeral rites must also 
have been similarly supposed to remain latent 
during the period the son remains an idiot; it would 
revive when ho was cured or when he had begotten 
a sod who was able to perform such rites. 

As to the spiritual aspect of the question of adop¬ 
tion, it is also to be remembered that a person 
having an idiotic son incapable of performing the 
funeral rites was not regarded as having lost, on his 
death, the benefit of such rites, for they can be per¬ 
formed by other kinsmen. Sec the passage quoted 
in verse GU of S. 2 of the Dattaka Mimansa, viz. ; 
"The son, the son of a son, the son of a grandson : 
like these, the offspring of a brother, or that of 
a sapinda also, are born, capable of performing 
'obsequies.' 1 (II Cole. Big. 624, dxiv.) In view* of tho 
recognized possibility of an idiotic son being cured 
b and of his begetting a son free from disqualifying 
defects, and in view of the absence of a positive 
statement anywhere in the texts that the expression 
aputrena includes a person having a son incapable of 
inheriting or performing the funeral rites, I think 
that it would be stretching the texts too much to 
say that the conclusion of the majority of tho text 
hooks writers on this point and the decision in 54 
IMad* 576 3 are correct. As to the other questions 
raised in this, appeal, I agreo with the findings of 
the learned trial Judge that Narayan was a congeni¬ 
tal idiot and that Gopal, the brother of Hancuanfc, 
had gone out of his natural family by adoption 
prior to Hanmant's death. On the first point there 
is satisfactory evidence from the medical witnesses, 
and on the second point the conduct of Gopal him¬ 
self, in allowing the property of his natural father 
to bo entered, first in the name of his nephew 
Narayan and afterwards in the name of defendant 1, 
seems to me to be fairly conclusive. I agree, there¬ 
fore, that tho appeal fails and must be dismissed 
with costs. 


G.N./R.K. 


Appeal dismissed. 


Hindu law — 

(b) ('40) Mulla, Pages 501, 562, Ss.512 and 513. 

( 38) Gour, Pages 239, 240. Notes 667 and 668. 

Mulla ' Pa * e517 P M 0 ) and Page 618 

Pfc. (I). 

(*38) Goor, Page 168 Pt. 4. 
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Borough Municipality of Ahmedabad- 

Plaintiff — Appellat 

V. 

Government of Province of Bombay - 

Defendant — hesponden 
Second Appeal No. 69 o( 1940, Decided on 241 
November 194 1 , against decision of Assist. Jadg 
Ahmedabad, in Appeal No. 398 of 1937. 

1925 0 rS y M MU S i lL Pal _ Borou e hs Act (18 < 
1925), Ss. 63 and 48 — Properly used for publi 

purpose such as public well vests in Munlc 

pality-II U ceases to be used for public purpos 

Municipality can sell it under S. 48 — Govern 

Interest in matter—Word 1 ’belong 

in J>. 63 denotes ownership. 

•< T ord " beIon 8” in the expression in 3. 6 
.khTfl.?" v “ lcd >a nn< i belong to" denotes owne: 
ship. The scheme of the Act is that property use 
ior a public purpose as specified in S. 63 includin 


a public well is to vest in the municipality; and if c 
it ceases to be used for the public purpose it does 
not vest in the Government and the municipality 
can sell it, with the consent of the Commissioner 
under S. 48, and the proceeds will form part of the 
municipal fund under S. 65. There is nothing in 
tho Act which suggests that the Government havo 
any interest in the matter. Under S. 63 there is no 
question of divesting private property; all the pro¬ 
perty dealt with is property of a public nature. 
Moreover the classes of property dealt with are 
diverse in character and the section is not confined 
like S. 149, English Public Health Act, 187-5, to 
streets alone. The only conflict which arises under 
the section is between the claims of the limited 
public of the municipality concerned and the claims 
of the wider public of the Province. There is nothing 
inherently unjust or unreasonable in the Legislature 
having provided that property once vested in the j 
municipality shall for nil times he held for the 
benefit of the local public ; (’17) 4 A.I.R. 1917 Cal. 
95, Distxng. [P 184 C 1] 

J. C. Shah — for Appellant. 

D. G. Rao , Assistant Government Pleader — 

for Respondent. 

BEAUMONT C. J. — This is a second appeal 
against a decision of the Assistant Judge of Ahmeda¬ 
bad, and it raises an important question under the 
Bombay Municipal Boroughs Act, 1925. The pro¬ 
perty in suit was formerly a public well, and prior 
to 1921 it was entered in the Record of Rights as 
Government property. In the year 1921 the owner¬ 
ship was transferred into tho name of the Ahmeda¬ 
bad Municipality. In the year 1934 Government 
discovered that the well had been filled up, and in 
1935 there was a survey enquiry in which it was 0 
held that the property belonged to Government. 
The municipality accordingly filed this suit asking 
for a declaration that tho property in question, 
which is City Survey No. 2438 of Jamalpur Ward 
No. 1 of Ahmedabad city, vests in and belongs to 
the borough municipality. The trial Court dismissed 
the suit, and the decision was upheld in appeal by 
the Assistant Judge of Ahmedabad, 


Section 63, Bombay Municipal Boroughs Act, 
1925, provides in sub-9.(1) that a municipality may 
acquire and hold property both moveable and im¬ 
movable, and sub-s. (2) provides that all property of 
the nature specified in the clauses to the section, not 
being specially reserved by the Provincial Govern¬ 
ment, shall be vested in and belong to the munici¬ 
pality, and shall, together with all other property 
of what nature or kind soever, which may become 
vested in the municipality, be under the direction 
management and control, and shall be held and 
applied by it as trustee, subject to the provisions 
and for the purposes of the Act. All the properties 
specified in that sub-section are properties of a 
pnblio character, and inolude publio wells The 
question which arises is whether, when property of 
the nature described in S. 63 ceases to be used for 
the purpose which led to its vesting in the munici- 
pality that is to say, in this case when a publio well 
ceases to be used as a public well, the land vests in 
qcJ P ™ rin 1 c,a ] Government. Under tho terms of 
b. 63, the and has to be held and applied by the 
municipality as trustee for tho purposes of the Act, 

A l Vi- to noi } c< ^ that there is no provision in 
the Act directing that property of a public nature 
which ceases to be used for purposes, shall vest in 
Government. On tho contrary, there are sections 
which indicate how property of that nature is to be 
dealt with by the municipality. Seotion 65 esta- 
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a bl ‘sbes a municipal fund, which fund is to include, 
amongst other things, all proceeds of land or other 
property sold by the municipality. There are two 
sections which deal expressly with property vested 
in the municipality for public purposes which cease 
to exist. Section 114 deals with a disused street, and 
provides that the land formerly used as a street and 
no longer required for such purpose can be sold 
under S. 48. Section 173 enables the municipality to 
close a market, which is one of the types of property 
included in S. 63, and there is no provision in that 
section for the land on which the market was for¬ 
merly held vesting in Government. Section 43 pro¬ 
vides that the municipality shall be competent to 
sell any moveable or immovable property which 
may, lor the purposes of the Act, have become ves¬ 
ted in or been acquired by it; but under sub-s. (2) in 
the case of sale of immovable property the previous 
b sanction of the Commissioner must be obtained. 

In my opinion, reading those sections together, 
the scheme of the Act is that property used for a 
public purpose, as specified in S. 63, is to ve3t in 
the municipality; and if it ceases to be used for the 
public purpose, the municipality can sell it, with 
the consent of the Commissioner under S. 48, and 
the proceeds will form part of the municipal fund 
under Sec. 65: but I can find nothing in the Act 
which suggests that Government have any interest 
in the matter. Both the lower Courts decided the 
case on the strength of a decision of the Calcutta 
High Court in 44 Cal. 689. 1 But in that case the 
Court was dealing with a drain originally of private 
ownership, which had vested in the Corporation 
under a statute dealing with drains. The Court fol¬ 
lowed certain English decisions given under S. 149, 
c Public Health Act, 1875. Under that section it is 
directed that streets shall vest in and be under the 
control of the urban authority. It has been held on 
many occasions that a street only vests in the local 
authority so far as is necessary for the purposes of 
its user as a street, and that the sub-soil does not 
vest in the local authority. One of the reasons on 
which those decisions were based is that it cannot 
be assumed that the Legislature intended to divest 
private property further than was necessary for the 
public purposes for which it was directed to vest in 
the local authority. But under Sec. 63, Bombay 
Municipal Boroughs Act. there is no question of 
divesting private property ; all the property dealt 
with is property of a public nature. Moreover, the 
classes of property dealt with are diverse in charac¬ 
ter and the section is not confined, like Sec. 149, 
Public Health Act, to streets alone. The only con- 
<7 diet which arises under the section is between the 
claims of the limited public of the municipality 
concerned and the claims of the wider public of the 
Province. There is nothing inherently unjust or 
unreasonable in the Legislature having provided 
that property once vested in the municipality shall 
for all times be held for the benefit of the local 
public. It is noticeable too that the expression in 
S. 63 is “shall be vested in and belong to,” and the 
word “belong” denotes ownership. In my opinion, 
therefore, the lower Courts were wrong in considering 
this property as vested in Government, and the 
plaintiff is entitled to the declaration asked for with 
costs throughout. 

N. J. WADIA J. — I agree. 

G.N./RX Appeal allowed. 

1. (*17) 4 A.I.R. 1917 Cal. 95 : 37 I.C. 96 : 44 Cal. 

689 : 24 C.L.J. 358 : 21 C.W.N. 234, Gunendra 

Mohan Ghosh v. Corporation of Calcutta. 
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Beaumont C. J. and N. J. Wadia J. 

Emperor 


v. 

Gulam Rasul Gulam Ahmed — Accused . 

Criminal Appeal No. 256 of 1941, Decided on 6th 
November 1941, against order of acquittal passed 
by First Class Magistrate, Olpad. 

Motor Vehicles Act (1939), Rules under, 
Bombay Motor Vehicle Rules (1940), R. 93 (2) 
and (4)—R. 93 (2) applies to goods vehicle even 
when it does not happen to carry goods — 
Carrying of persons in excess of six in goods 
vehicle without permit amounts to breach of 
Rule 93 (2). 

Rule 93 (2) lays down unconditionally the number r 
of persons that may be carried in a goods vehicle 
and applies not only when the vehicle is loaded with 
goods but also when the vehicle happens to carry 
no goods as is clear from the provisions of R. 93 (4) 
which contemplates a goods vehicle being used for 
carrying persons when it is not loaded with goods 
at all. Consequently, the carrying of persons in 
excess of six without a permit under R. 93 (4) 
amounts to a breach of R. 93 (2). [P 185 C 1] 

B. G. Rao t Assistant Government Pleader — 

for Government of Bombay. 

R. M. Shah (Appointed) — for Accused. 


N. J. WADIA J. — This is an appeal by the 
jovernment of Bombay against an order of acquittal 
nade by the First Class Magistrate, Olpad. The 
iccused was charged with having committed a 
breach of R. 93 (2) of the rule3 under the Motor 
Vehicles Act 1939. He was the driver of a motor 
roily which was licensed as a goods vehicle. On 1st 
December 1940, he was found carrying 23 persons 
n the lorry from Surat to Kathodra. He admitted 
laving carried these persons as alleged. His defence 
vas that he was carrying them not as passengers for 
lire but as his personal friends, that there were no 
;oods being carried in the vehicle at the time, and 
;bat the space in the vehicle, nine and a half feet 
by five and a half feet, was sufficient to accommo- 
late all these persons. 

The learned Magistrate acquitted the accused on 
the ground that as the trolly, though licensed only 
to carry goods, was not actually carrying any goods 
it the time, there was no breach of R. 93 (2). Rule 
33, sub-r. (1), provides that, save in the case of a 
stage carriage in which goods are being carried in 
addition to passengers, no person shall be carried in 
i -oods vehicle other than a bona fide employee of 
the owner or the hirer of the vehicle, and except in 
accordance with this rule. Sub-rule (2), provides 
that no person shall be carried in the cab of a goods 
vehicle beyond the number for which there is seat¬ 
ing accommodation at the rate of 15 inches measur¬ 
ed along the seat, excluding the space reserved for 
the driver, for each person, and not more than six 
persons in all in addition to the driver shall be 
carried in any goods vehicles. Section 2, Motor 
KhStoV defines a "goods vehicles" as any 

motor vehicle constructed oradaptedforuBeforthe 
carriage of goods. It is not disputed that the motor 
3e in this case was a trolly licensed as a goods 

vehicle. . , , . 

The only point urged on behalf of the accused * 

that the rile restricting the number f 

mnr hft carried in a goods vehicle is intended w 

apply when the goods vehicle is loaded with goods 
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and not when the vehicle happens to he carrying no 
a good?. But sub-r. (2) of R. 93 lay5 down uncondi¬ 
tionally the number of persons that may be carried 
: in a good? vehicle, and that this provision is meant 
jto apply oven when it does not happen to carry any 
.goods is clear from the provisions of sub-r. (4) which 
lay down the conditions subject to which more than 
sir persons may be carried in a goods vehicle. Sub- 
rule (4) provides that more than six persons may be 
carried on a permit being obtained provided that the 
number to be carried does not exceed the floor area 
divided by seven. It is obvious that this rule contem¬ 
plates a goods vehicle being used for carrying per¬ 
sons when it is not loaded with goods at all. Clearly, 
therefore, the accused was not entitled to carry 
persons in excess of six in his trolly without a per¬ 
mit. Admittedly, no permit was obtained, and as 
the number of persons carried was in excess of that 
7) [allowed by sub-r. (2) of It. 93 he was guilty of a 
•breach of that rule. The appeal is allowed and the 
order of tbeiearned Magistrate set aside. The accused 
is convicted under S. 112 of the Act, for having 
committed a breach of R. 93, sub-r. (2), aud senten¬ 
ced to a fine of Rs. 5 (five), in default, to undergo 
simple imprisonment for one week. 

BEAUMONT C. J. - 1 agree. 

G.N./R.K, Appeal allowed. 

A. I. R. (29) 1942 Bombay 185 

Broomfield and Sen JJ. 
Suganchand Bliikamchand—Plaintiff 

— Appellant 

v. 

c Mangibai Gulabcliand and others — 

Defendants — Respondents. 

y First Appeal No. 13 of 1939, Decided on 25th 
November 1941, from decision of First Class Sub- 
Judge, Thana, in Sait No. 341 of 1936. 

(a) Hindu law—Adoption—Jains of Jodhpur 
—Widow cannot adopt without husband's per¬ 
mission under Hindu law prevailing in Jodhpur 
—Neither party able to rely upon law—Validity 
of adoption would depend upon custom. 

Jains are ordinarily governed by Hindu law : 4 
Cal. 744 (P.C.), lid. on. (p 186 C 2] 

According to the Hindu law prevailing in Jodh- 
pur an adoption without the husband’s permission 
would be invalid even if assented to by the hus- 
band s relations. But in many respects Jains are 
d governed by special custom at variance with the 
Hindu law, and whore neither party can rely upon 
the law, the question of the validity of an adoption 
in Jodhpur without the authority of the husband 
and also without the consent of his relations would 
depend on whether there is a oustom by which such 
adoptions are valid. [p 197 q ^ 

(b) Hindu law—Custom contrary to. must be 
proved—Custom recognized by Courts regularly 
in senes of cases-It is not necessary to prove 
it by evidence in each case. 

An alleged custom contrary to the Hindu law 
must be proved, but when a custom has been re¬ 
peatedly bronght to the notice of the Courts and 
has been recognized by them regularly in a series of 
cases, it attains tho force of law, and it is no longer 
necessary to assert and prove it by calling ovidence 
«n eaoh case. [p 186 c 2 ] 

(c) Hindu law — Family migrating from one 
province to another—Presumption. 

1942 B/24 


Where a Hindu family migrates from one pro¬ 
vince to another, the presumption is that it carries c 
with it its personal law, i. e., the laws and customs 
as to succession and family relations prevailing in 
the province from which it came. It is ;t rebuttable 
presumption. [P 186 C 2J 

(d) Hindu law—Adoption—Widow can adopt 
without husband's permission only in Bombay 
and Madras Presidencies. 

The only parts of India in which a widow can 
adopt without the permission of her husband are 
the Madras and Bombay Presidencies. [V 187 C 1] 

(e) Custom—Jains—Judicial decisions recog¬ 

nizing custom among Jains of one place are 
very relevant evidence of same custom among 
Jains of another place—But custom held estab¬ 
lished in one place cannot be presumed to apply 
to all jains throughout India. . 

Judicial decisions recognizing the existence of a 
disputed custom amongst the Jains of one place 
are very relevant as evidence of the existence of the 
same custom amoDgst the jains of another place, 
unless it is shown that the customs are different • 

27 Cal. 379 and (’21) 8 A.I.R. 1921 Bom. 147, R e J. 
on - [P 187 C 1] 

There is no presumption that the custom held 
established in particular places applies to all Jains 
wherever they are in India. The fact that the 
custom has been upheld by Courts in the other 
Presidencies among certain sects of Jains does not 
warrant a general presumption of tho prevalence of 
the custom in the other presidency : 16 Mad. 182 
and (*27) 14 A. I. R. 1927 Mad. 223. Rel. on. 

[P 187 C 2] 

(f) Hindu law—Adoption-Jams in Bombay 
— Widow can adopt without husband's or his J 
coparcener's consent — But that is by reason 
of law itself and not by reason of custom in 
derogation of law. 

Among Jains in Bombay a widow may adopt 
without the consent of the husband or his coparce¬ 
ners as in the case of other Hindus. But that is by 
reason of the provisions of the Hindu law itself and 
not by reason of any ancient custom in derogation 
of the law: ('40) 27 A.I.R. 1940 Bom.391, Approv¬ 
ed; ('33) 20 A. I. R. 1933 P. C. 155 and (*33) 20 
A. I. R. 1933 P. C. 1, Ref. [p 197 q o] 

(g) Custom—Adoption — Jains in Marwar— 
There is more affinity between Jains in Marwar 
and those in Delhi and Northern and Central 
India than converts to Jainism in Tanjore or 
Jains in Bombay — Custom in Northern and r 
Central India entitling widow to adopt without 
husband's consent is strong evidence of exis¬ 
tence of that custom, in Jodhpur — Burden of 
proof. 

Prima facie, there is much more affinity between 
the Jam3 in Marwar and tboso in Dolhi and Nor¬ 
thern and Central India than with converts to 
Jainism in Tanjoro or oven with .Tains in Bombay 
One would certainly expeot to find the custom to the 
0 ,t that a Jain widow can adopt without the con- 

■ 6 I «o r h,a kinsmon held established 

in ( 36) 23 A.I.R. 1936 All 641 and tho various de- 

cistons cited there prevailing in the Jodhpur State 

also. Although there is no presumption to that 

euect—and the burden of proving tho existence in 

Jodhpnr of a custom by which his adoption is made 

valid would be upon the plaintiff—the proved exis- 

teooe of that oustom in North and Central India is 

no doubt strong evidence in his favour: 30 All 197 

[P 1870 2] 
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fl (b) Custom—Adoption-Proof—Custom may 
be proved by general evidence though no parti¬ 
cular instances have been cited—If evidence is 
all one way Court cannot ignore it—But conflict¬ 
ing evidence has little value. 

A custom of adoption may be proved by general 
evidence as to its existence by members of the tribe 
or family who would naturally be cognizant of its 
existence and its exercise without controversy. The 
fact that no particular instances have been referred 
to at all, nor any reference made to judicial deci¬ 
sions does not make the evidence inadmissible. If the 
evidence is all one way or if there is a strong pre¬ 
ponderance of evidence in favour of a particular 
custom, the Courts cannot ignore it, although the 
witnesses do not cite specific cases in support of 
their statements. But general evidence of this kind 
which is conflicting has very little value : (’25) 12 
b A. I. R. 1925 P. C. 267, Rei. on. [P 188 C 2] 

(i) Minor—Admission by next friend in cross- 
examination does not bind minor — Still it is 
relevant evidence. 

An admission by the minor’s next friend in cross- 
examination is not binding on the minor plaintiff. 
Nevertheless it is relevant evidence : 10 Bom. 167, 
Ref. [P 188 C 2] 

(j) Custom—Jains — Special customs of Jains 
being based on teachings of their law-givers 
must be very ancient. 

The special customs of the Jains are largely based 
upon the teachings of their own law-givers, in which 
case they must be extremely ancient: (’27) 14 A.I.R. 
1927 Mad. 228, Rel. on. [P 189 C 2] 

(k) Civil P. C. (1908), S. 13—What the law in 
c foreign country is, is question of fact—Judgment 

of highest tribunal of that country is best evi¬ 
dence—No question of binding nature of judg¬ 
ment arises. 

What the law in a foreign country is, is a ques¬ 
tion of fact to be proved by evidence. A judgment 
of the highest tribunal of the foreign country is 
the best evidence on the question. In such case 
there is no question of the binding nature of the 
foreign judgment such as arises under Section 13. 
b [P189C2] 

(l) Custom — Adoption — Jains of Jodhpur 
State — Widow can adopt without consent of 
husband and his kinsmen. 

According to the customary law as evidenced by 
the judgment of the highest tribunal of the Jodhpur 
state namely the Maharaja based upon a course of 
d decisions in the Courts of Marwar a Jain widow in 
the Jodhpur State can adopt without the consent of 
her husband and his kinsmen. [P 189 C 1] 

U. C. Coyajee, P■ V. Kane andG. R. Madbhavi 
— (or Appellant. 

A. G. Desai and J. G. Rele — (or Respondents. 

BROOMFIELD J. — The plaintiff-appellant, 
whose suit (or partition o( his hal( share in joint 
(amilv properties has been dismissed by the trial 
Court, claims to be the adopted son of one Bhikam- 
eband, brother of Gulabchand defendant 1, the 
adoption having been made by Bhikamchand s 
widow Jadavbai defendant 2 on 8th May 1936. 
Gulabchand and Bhikamchand were members of a 
joint family. Bhikamchand died in Apnl 19-6. In 
1927 Jadavbai wanted to adopt a certain boy, not 
the plaintiff, but defendant 1 objected and the idea 
was dropped. In July 1929, there was an agreement 
between defendant 1 and Jadavbai making provision 
for her residence and maintenance. On 30th April 


1936, Jadavbai sent a formal notice to defendant 1 
announcing her intention of making an adoption. e 
Defendant 1 replied to the notice on 5th May 1936, 
saying that Jadavbai had no right to make an 
adoption and that he was strongly opposed to it. 
However, the adoption took place. The fact of adop¬ 
tion was at first disputed in the lower Court but was 
afterwards admitted. Defendant 1 refused to give 
the plaintiff a share in the family properties, and 
this suit was brought in September 1936. 

The parties are Marwari Jains of the Visa-Oswal 
community. The family originally belonged to the 
Jodhpur State but migrated to the Thana district 
some generations ago, in 1891 according to the 
statement made by defendant 1. In the written 
statement there is a general assertion that the adop¬ 
tion i9 contrary to the Dharmashastras, i.e., Hindu 
law, and also to the custom of the Jain community 
in Jodhpur State. The only particular reason given / 
for the alleged invalidity of the adoption is stated 
in para. 3 and is that the plaintiff is said to be 
neither of the defendants* religion nor of the defen¬ 
dants' family. But at the hearing of the case it was 
alleged that no widow in this community can validly 
adopt unless she has either the permission of her 
husband or the consent of his relations. The issue 
on the point raised by the trial Judge was in a very 
general form : What is the law of adoption applic¬ 
able to the parties? Is the adoption valid and legal 
according to law and custom? The learned Judge 
found that the plaintiff is of the same family and 
caste as the defendant and that anyhow there is no 
law or custom proved which requires that the adop¬ 
ted son should be of the same family, caste or reli¬ 
gion as the family into which he is adopted, but he 
upheld the defendants'contention that the adoption 
of plaintiff without the consent of defendant 1 was 
not legal and valid “according to law and custom,’’ 
and dismissed the suit. 

Jains are ordinarily governed by Hindu law, as 
was held in 6 I. A. 15,1 and many other cases. An 
alleged custom contrary to the Hindu law must be 
proved, but, as pointed out in 58 All. 1019,- when 
a custom has been repeatedly brought to the notice 
of the Courts and has been recognized by them 
regularly in a series of cases, it attains the force of 
law, and it is no longer necessary to assert and 
prove it by calling evidence in each case. Another 
proposition of law as to which there is no dispute is 
that where a Hindu family migrates from one pro¬ 
vince to another, the presumption is that it carries 
with it its personal law, i. e., the laws and customs 
ns to succession and family relations Prevailing in 
the province from which it came. It is a rebuttable 
presumption, and the plaintiff in this case has 
alleged that his family (meaning the family of the 
parties) has adopted the law of Bombay. No attempt 
however has been made to prove this allegation, and 
we must take it that the rdevant law and c^tom 
is that of Jodhpur. Cases such as 60 I.A. 25 which 
deal with the Mitnkshara law, as interpreted and 
understood in the Mahratha districts of the Bombay 
Presidency, have no application here. 

The plaintiff has not told us what 
him is the law prevailing in Jodhpur. Th 

1 San 880 (p al C.r 4 Cho 6 tay Lajl v. c\unno L al 

Sumat Prasad. _ _ , ..i T p q • 60 

3 ; ; ° ora - 
- nathgouda Khandappagonda. 
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dant says that it is the Benares law, that is to say, 
the Mitakshara as interpreted by the Benares 
.School, bat in any case the only parts of India in 
jwbieh a widow can adopt without the permission of 
her husband are the Madras and Bombay Presiden¬ 
cies. Plaintiff attempted in this case to prove that 
Jadavhai's husbnad authorized her to adopt before 
his death, but the evidence on this point is very 
unsatisfactory and the trial Judge's rejection of this 
evidence has not been challenged in the appeal. We 
|must take it therefore that according to the Hindu 
law prevailing in Jodhpur this adoption would be 
invalid, and would indeed be invalid even if defen¬ 
dant 1 had consented to it, since the husband had 
not given his permission. But, in many respects. 
Jains are governed by special custom at variance 
with the Hindu law, and as neither party can rely 
upon the law, the question of the validity of tki’> 
b adoption, without the authority of the husband and 
;a)so without the consent of his relations, depends 
on whether there is a custom by which such adop¬ 
tions are valid. 


In 30 All. 197* it was held that according to the 
law and custom prevailing amongst the Jain com¬ 
munity (the parties to the case came from the 
Saharanpur district) a widow has a power to adopt 
a son to her husband without any special authority 
to that effect. This case was affirmed by the Privy 
Council in 37 I. A. 93,5 ftDt j jt appears that their 
Lordships agreed generally with the High Court, 
although the main point, if not the only point, 
argued in the Privy Council appeal was whether the 
custom permitted the adoption of a married man. 
Again in 53 All. 1019 2 it was held that according 
to a well established and recognised custom among 
: the Jains (in this case also the parties came from 
Saharanpur) a widow can adopt without authority 
from her husband or permission of his kinsmen. In 
this case numerous authorities have been cited and 
discussed, including some decisions of the Privy 
Council, for instance 1 All. 688,5 where it was held 
that according to the usage prevailing in Delhi and 
other towns in the North-Western Provinces, among 
the sect of the Jains known as Saroagi Agarwulas, 
a son less widow takes an absolute interest in the 
self*acquired property of her husband and has a 
right to adopt without permission from her husband 
or consent of his kinsmen. The conclusion arrived 
at from the study of the cases was that the custom 
under which a Jain widow can adopt a son to her 
husband without her husband’s authority or per¬ 
mission of his kinsmen has been recognized bvjudi- 
r cial ^cismns since 1833 in different parts of the 
am□ try, i. e., Bengal, Central Provinces. United 
I rovmces and the Punjab. It was also pointed out 
in the course of the judgment that in respect of the 
prevalence of this custom there was no material dif- 

i.Tn 6 b6 i tWC0 . n tb , e ^arwal, Choreewal, Kbandwal 
and Oswal sects of the Jains. 

! JLT. held i“ 27 9® 1 - 3797 judical decisions 
[recognizing the existence ot a disputed custom 

iftmongat the Jains of one place aro very relevant as 

n th , e • exi8t , ence ol the same custom 
amongst the Jains of another place, unless it is 
shown that the customs arc different. The sumo 


4 9ftli 0 * f n't 197 : 1908 A ’ W ' N ’ 79 : 6 A - L. J. 

200, Asharfi Kunwar v. Rup Chand. 

s. (’10) 82 All. 247 : 6 I.C. 272 : 37 I.A. 93 (P.C.), 
Rup Chand v. Jarabu Parsbad. 

Q k£ 7 rnn 6 87 : 3 Sar - 807:3 Suth « 

529 (P,C.), Sheo Singh Rai v. Dakho. 

7. (1900) 27 Cal. 379, Harnabh Pershad v. Mandil 


proposition has been laid down by Fawcett J. in 23 c 
Bom. L. R. 227. 8 There is no presumption that the 
custom held established in the cases to which I have 
referred applies to all Jains wherever they are in 
India. There is for instance no such custom among 
Jains in Madras. An attempt was made to prove a 
similar custom by certain converts to Jainism in 
Tanjore in Southern India, but the custom was 
negatived by the High Court in 16 Mad. 182,° and 
in view of this decision it was held in a later case 
50 Mad. 223, 10 that the fact that the custom has 
been upheld by Courts in the other Presidencies 
among certain sects of Jains does not warrant a 
general presumption of the prevalence of the custom 
in the Madras Presidency, 

The custom in question does not prevail in the 
Bombay Presidency either, as appears from I. L. R. 
(1940) Bom. 819. 11 It was held there that the Jains 
in Bombay are governed in this respect not by cus- / 
tom but by the law as laid down by the Privy Coun¬ 
cil in GO I. A. 242 1 - and 60 I. A. 25. s No doubt tho 
result is the same, that is to say, araoDg Jains in 
Bombay a widow may adopt without the consent of 
the husband or bis coparceners as in the case of 
other Hindus. But that is by reason of the provi¬ 
sions of the law itself and not by reason of any an. 
cient custom in derogation of the law. However, 
prim a facie there is much more affinity between the 
Jains in'Marwar and those in Delhi and Northern 
and Central India than with converts to Jaiuism in 
Tanjore or even with Jains in Bombay, and I may 
mention that in one of the cases I have already re- 
ferred to, 30 All. 197, 4 the Court found that the 
custom was the same among Jains in the Jaipur 
State, which adjoins Jodhpur, ns it was found to be 
in the Saharanpur district. Ono would certainly ,i 
expect to find the custom held established in 58 All. 4 
1019- and the various decisions cited there prevail-; 
ing in the Jodhpur state also. Although there is no 
presumption to that effect — and tho trial Judge; 
was right in throwing on plaintiff the burden of 
proving the existence in Jodhpur of a custom by 
which his adoption is made valid—the proved exis¬ 
tence of this custom in North and Central India is 
no doubt strong evidence in his favour. 

Both sides in their evidence have referred to a 
number of instances of adoptions, some in Marwar, 
which I may mention 19 another name for Jodhpur 
State, some in Thana. All of them are compa¬ 
ratively recent, the earliest date I think is about 
1924. Learned counsel for the plaintiff conceded 
that his client had not adduced ovidence sufficient 
to establish what the custom in Jodhpur is in this 
respect, apart from a judicial pronouncement of the ^ 
Maharaja of Jodhpur, Ex. 170, to which I shall 
refer later. Learned counsel for the defendants 
relied on four or fivo cases only out of those referred 
to by tho witnesses. There is first the case of tho 
adoption of one Meshrimal which took place about 
1924. Ho was adopted by Dhakubai widow of 


n 1 V ° A ltom - 147 : Cl I. C. 492 : 23 

Bom.L.R. 227 : 45 Bom. 754, Parshotam v. Veni- 
Lhand. 

9 - ( '? 3) . 16 Mad ; 182: 8 M.L.J. 109, Term Ammnni 
v. Krishnasami. 

10 : <’ 27 ) V* A - { R - 1327 Mud. 228 : 99 I. C. 503 : 
j 30 07 8 » :5 t 1 t ? 7 ' 7j " 7 ' 757, G ettn PP“ v. Kiamma. 

V't 1940 Bom - 391 : 191 c - 488: 

v h ' \ i;? 40 ' Bom - 819 : 42 Bom. L. R. 895, 
io B haushetti v. Ashok l)hom 3 hBUi. 

12. ( 33) 20 A.I.R. 1933 P. C. 155 : 143 I. 0. 441 • 

»»*■ G i 2 : 00 I,A> 242 (P-0-). Amarondra Man- 
aingh v. Sanatansingh. 
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who was a cousin of Gulabchand, 
in the present case. Gulabchand ob- 


Chandramal 
defendant 1 

jectttl to the adoption. He wanted his'own brother 
Bhikamchand to be adopted. 13ut the adoption took 
place and the adopted son got Chandramal’s estate. 
What Gulabchand says about this is that he with- 
drew his objection because provision was made for 
Chandramals daughter. It seems to be a fact that 
some land was given to this daughter before the 
adoption took place. But there is nothing to sup- 
port defendant l’s assertion that his consent to the 
adoption was obtained in this way. A witness Amar- 
chand has deposed that his sister Parvati adopted 
a boy named Chandamal in about 1927. He says 
that Parvati’s husband’s brother and brother’s son 
were living and that the husband’s brother at first 
objected. The adoption took place, however, and six 
months afterwards a dispute arose, but apparently 
) the only dispute was as to what property the adopted 
son was to get. Some property was alleged by the 
husband's brother to be his self-acquisition. This 
case, therefore, obviously does not help us at all. 

Then there is the case of an adoption by one 
Sirekuvarbai widow of Zumbarlal deposed to' by a 
a witness Bacharaj. He says that Zumbarlal’s 
brother’s son objected, but his objection was not 
listened to and so the caste people did not attend. 
The witness himself says he did not attend because 
he was afraid of a scuffle taking place. The evidence 
does not show, however, that the adoption was not 
legally valid. Another instanco referred to is that of 
Mobanraj who was adopted by the widow of Kesari- 
mal. A witness Ghewarchand has deposed that the 
permission of Kesarimal’s brother was taken. How¬ 
ever, even if it is merely for the sake of preserving 
peace in the family, the consent of the relations will 
naturally be taken if it can be obtained, and in¬ 
stances of this kind go only a very little way 
towards establishing an invariable and binding cus¬ 
tom. The last case mentioned by Mr. Desai, that of 
one Bhimraj adopted as a son to Batanclmnd, is 
also of no assistance, because all that the evidence 
shows is that there was some kind of dispute about 
it. It may perhaps be said to follow from the in¬ 
stances given that the consent of the relations of the 
husband is usually obtained, and when an adoption 
is made without that consent, it has frequently led 
to trouble of some kind. There is, I think, no single 
case actually referred to in detail in the evidence in 
which an adoption without the consent of the rela¬ 
tions has been recognized as permitted by custom 
without opposition or some sort of compromise. 
However, us I say, the husband’s relations would 
normally be consulted, whether the law strictly 
requires it or not. It certainly cannot be said that 
the defendants have established that there is a 
binding custom which makes it necessary to obtain 
the consent of the relations. No case has been refer¬ 
red to in which an adoption made without that 
consent has actually been set aside. Witnesses havo 
been examined on both sides who have made gene¬ 
ral assertions that the custom in Marwar and 
among the Jains in Thana is as alleged by the plain¬ 
tiff or as alleged by the defendant respectively. In 
the evidence of this group of witnesses no particular 
instances have been referred to at all. Nor is any 
reference made to judicial decisions. That fact does 
not mnko the evidence inadmissible. In 52 I. A. 
379, 13 the Privy Council said (p. 383) : 

“.their Lordships think the Subordinate 

13. (’25) 12 A.I.R. 1925 P.C. 2C7 : 91 I.C. 455 : 52 
I. A. 379 : G Lab. 502 (P. C.), Ahmad Kbun v. 
Channi Bibi. 
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Judge was .n error in putting aside the large body 
of evidence on the plaintiffs side merely on the * 
ground that specific instances had not been proved i 
1 hey are of opinion that the learned Judges of the 
High eourt are right in holding that a custom of 
the kind alleged in this case may be proved by 
genera evidence as to its existence by members of 
the tribe or family who would naturally be cogni-i 

£ant °* Bs existence and its exercise without contro¬ 
versy.” 

There is no doubt that, if the evidence is all one 
way, or it there i3 a strong preponderance of evi¬ 
dence in favour of a particular custom, the Courts 
cannot ignore it, although the witnesses do not cite 
specific cases in support of their statements. But 
general evidence of this kind which is conflicting 
has obviously very little value, and in the present 
case there is a hopeless conflict and no very good 
reason, as far as I can see, for preferring the general / 
statements made on one side to those made on the 
other. The best of the witnesses of this class is per¬ 
haps Chunilal, who is a Bhat or bard from Jodhpur 
State. He has stated that according to the custom 
which prevails throughout Marwar, the widow can 
adopt provided she has the consent of the next heirs 
of her husband. But the witness has also stated 
that the boy to be adopted must be a near relation. 
That latter statement seems to be clearly wrong. 
There is not the slightest reason to suppose that 
the custom is limited in this way. That being so, it 
is difficult to rely upon his statement as to the inci¬ 
dents of the custom in other respects. One thing i3 
very evident in this case and that is that there is a 
cleavage of opinion among those Jains who havo 
come from Marwar as to what the Customary law 
about adoption is. This dispute has given riso to 
factions and the evidence in the case is very pro- J 
bably coloured by this. It is not clear how or when 
these disputes arose. The learned trial Judge was 
very much influenced by a statement made by the 
minor plaintiff’s next friend. He said in the course 
of his cross-examination: 

‘‘It is true that a widow in a joint family in our 
community must have the permission of the hus¬ 
band or of the eldest male member of the family 
for adoption. Jadavbai’s husband had given permis- 
sion three or four days before he died.” 

Mr. Coyajee for the appellant argued that this 
statement is not binding on tho minor plaintiff and 
he referred to a passage in Trevelyan’s Law of 
Minors at p. 271 and to 10 Bom. 167. 1 * The state¬ 
ment is not binding upon the plaintiff. Nevertheless, 
it is relevant evidence and it is not easy to under- 
stand plaintiff’s next friend making this admission, 
unless it is in accordance with ideas prevailing- in 
the community at the present time. But I must say 
that the effect of tho admission seems to mo to bo 
very largely counteracted by tho fact that defen¬ 
dant 1 omitted to mention in his written statement 
the particular custom on which he mainly relied at 
the hearing of the suit. So that his own ideas on 
the question must evidently have been rather hazy. 

If we had only the oral evidence to go by, it would 
certainly be impossible to hold that plaintiff’s adop¬ 
tion i3 valid by the Customary law of the parties, 
and if he is to succeed, it must be mainly on tho 
strength of a piece of evidence which it now remains 
to consider, Ex. 170. This is a certified copy of a 
letter from tho Chief Minister of the Jodhpur Gov¬ 
ernment to the Judicial Minister communicating 
the decision of the Maharaja, on appeal from tho 

14. (’86) 10 Bom. 167, Wagbji Thackersey v. Kbatao 
Eowji. 
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Chief Court of Jodhpur, in three appeals arising out 
a of a suit brought by reversioners for the cancellation 
of an adoption by a widow. The adoption was alleged 
to be invalid on various grounds, one being that tho 
widow had adopted without the consent ot her hus- 
band. Exhibit 170 must, I think, be regarded ns the 
judgment of the highest judicial tribunal in Jodh¬ 
pur. Mr. Desai did no doubt raise the objection that 
the judgment is not reported. We know nothing, 
however, about the practice in Jodhpur State in the 
matter of reporting judgments. No objection of this 
kind to Ex. 170 seems to have been made in the 
Court below. It has never been suggested that it is 
not a true copy of the Maharaja's decision. This 
objection that tho widow could not adopt without 
tho consent of her husband was dealt with in the 
judgment as follows : 

"The Chief Court has found against the plaintiffs 
b as regards this plea and has held that a Jain widow 
does not require the consent of her husband and 
her kinsmen. This His Highness considers is the 
correct interpretation of the law on the point. As 
held by the Privy Council in 37 I.A. 93, 6 no autho¬ 
rity is required in the case of an adoption by a Jain 
widow. Moreover, it is the universal custom in Mar- 
war, which has been recognized uniformly by tho 
Courts in Marwar, that no sanction of the husband 
or kinsmen is needed for validating an adoption by 
a widow. Thus, both according to Jain custom and 
the custom of Marwar a widow has the authority to 
make an adoption even without tho authority of'ber 
husband. * 


The expression “interpretation of the law” in (hi 
passngo mcAn3, I think, Customary law, and tb 
effect of tho passage as a whole, as I understand it 
c ,s tb ; lt Customary law applicable to Jains gener 
ally in Upper and Central India is that a widow ca 
adopt without the consent of her husband or of hi 
relations and that tho Customary law of the Jain 
in Marwar, as uniformly recognized by tho Court 
*F. cr ?’ ™ the sarac * No otber decisions are ftctuall 
i!oJl ey rt Were Probably given in the judgment o 
the Chief Court. But the existence of theso deci 

Z7«rl 5 of fact which it is impossible fa 

he Conrfi 10 ^ " mU3t - 6Urdy haVe 00010 befort 
have not ri? i many occas,oa9 and tb * defendant* 
l l a i singl ? case 10 wbich the custon 
alleged by them has been upheld. Tho fact tha 

according to this judgment the custom has beer 
recognized by a course of decisions in the Courts ir 
19 tbo answcr to tho learned trial Judge’s 

hv J a ! , - 0D » thafc 7 tb0 custom sbould b o held proved 
d Jod e rae i nt - u bfl s been contended by Mr. 

not L \ b€ * J0<, 6rnent is not sound and should 

not be accepted by this Court as an authoritative 

because, according to 
him, a confusion has been made between law and 

SS !£“• “ a “»i— 

- ft S 

»■ i stfirjr 

Further on there is this sentence : 

bo itahlUhT a ! K ^ Sta,cd above > custom has to 

is noUhifl? 7 ‘ f ,t » rUnS coun,er 10 la * which 
is not the case as regards tho adoption in dispute “ 

n? “ suro howeye r that Mr. Desai‘a 
criticism .s just,fled. There were many otherS 


in the Jodhpur case besides tho one which I have , 
mentioned. One of the objections to the adoption 
was that the widow could not adopt as she did not 
ioherit the estate. Another was that her power to 
adopt had become extinguished because prior to the 
adoption the estate had vested in the collaterals. It 
appears therefore that ail those difficult legal ques¬ 
tions wbich arose as the result of the Privy Council 
decisions in GO I.A. 253 and 60 I.A. 24212 bad to be 
considered and determined in this Jodhpur judg¬ 
ment. In connexion with these points numerous 
authorities were cited and discussed, authorities on 
points of law, not custom. The passages to which 
Mr. Desai has drawn attention may, I think, well 
refer to these other aspects of the case. It is not by 
any means clear that these statements at the end of 
the judgment qualify what is stated at the begin¬ 
ning on the point of the consent of the husband's 
relations. j 

But, however that may be, I do not consider that 
this Court is called upon to criticise the judgment 
or to examine its correctness. There is no question 
here of tho binding character of a foreign judgment 
such as arises under S. 13, Civil p. C. The issue 
before us is what is the customary law of the Jains 
in Jodhpur in the matter of adoptions. What the 
law in a foreign country is is a question of fact to 
be proved by evidence, and I find it difficult to see 
what better evidence one could have ns to the state 
of the custom prevailing in Jodhpur than this 
judgment of tho highest tribunal in that state. 
Whether the judgment is right or wrong, it must 
be said to settle what the custom is in Jodhpur just 
as effectively as the decisions of the Allahabad 
High Court for instance have settled it for Jains in 
Sabaranpur and elsewhere and for that matter just , 
as effectively ns tho Judicial Committee has settled J 
it for Jains in Delhi in I All. CSS fi There can no 
longer bo any dispute as to what tho customary law 
in Jodhpur is so far ns subjects of the Jodhpur 
State are concerned, and though the judgment as a 
judgment does not bind the present parties, it is, [ 
think, sufficiently cogent evidence against them. 

Staffi " 8 g0Verned by lhe law of tho Jodhpur 


-- --- ui K uu vy ,ur. uesni was that 

when a family m.grates, it is the law existing at 
the time of migration which continues to govern 
the migrated members until it is renounced. Ho 
suggested that tho custom found established in 
. 1,0 may perhaps have grown up sinco tho 

migration of tho family of the potties and it was 
[or tho plaintiff to prove tho contrary. We think 
tber f. ,s no substance in this argument, i 

iho m• ing , t -° b .° l ,n, , ement of defendant 1 himself 
the migration took place in 1891, but the cases re- 

feried to in 08 All. 10192 show that even in 1833 

s no U t & ,b' ft n J-“1 f ec ° gniscd tts ™ “ncient one. There 
? renso “ t0 6U PP° 30 ‘bat it was of 
atei growth in Marwar than in other parts whero 
the Jams are shown to have been following it. I 

one 7 oT7h ,0I J U ! i3 T C ° nneiion that, according to 
522 m iS* ,cn . rn . eJ fudges who decided 50 Mad. 
lbo B * ec “ 1 customs of tho Jains are largely 

,n wiiT D th ? ‘ eacbin 8 3 their own law-givers* 
(iii 0 ** thGy must bo ®*tromoly ancient. 

b V 8 ™"® 4 on behalf of tho respondents 
tho n l . ,I1 ? ntl0ne< ]- Mr. Desai said that in view of 

his clintfmTv? bj , tb ° P‘ ftiDtifI ' s next Wend 
bis clients may havo refrained from producing all 

n‘k the ‘ r P 055633 * 011 . and he asked that 
d J.V h ° uld . be a remand in order to enable tha 
b t0 adduce further evidence. We con- 
, however, that there are no grounds for any 
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q such request. The foundation for it seems to be 
merely a statement occurring in the deposition of 
defendants’ first witness Kanakmal who stated at 
the end of his deposition in cross-examination “The 
custom is hereditary and there are hundreds of 
such adoptions.” It is suggested that the defendants 
might have been able to give particulars of some of 
these numerous adoptions. However, as far as I 
can see, there is not the slightest reason to sup¬ 
pose that the defendants were misled or that they 
were in any way prevented from producing all the 
evidence they wished to produce for the considera¬ 
tion of the Court. The issues were framed in 
a general way without specifically throwing the 
burden of proof on either party, and though the 
judgment of the learned trial Judge shows that he 
attached importance to the admission of the plain¬ 
tiff’s next friend, there is no reason to suppose that 
b the view which he took of this had any effect in 
restricting the amount of evidence which the defen¬ 
dants produced. We find therefore that according 
to the customary law by which the parties are 
bound the plaintiff is the lawfully adopted son of 
Bhikamcband and is entitled to succeed in his suit. 

We allow the appeal and set aside the decree of 
the trial Court. We declare that plaintiff is the 
adopted son of Bhikamchand and is entitled to a 
half share of the properties mentioned in Schs. A 
and B to the plaint except such properties as may 
be proved to have been alienated prior to the adop¬ 
tion. The trial Court must find after inquiry what 
these alienated properties are, and having done so, 
must take steps to effect a partition through the 
Collector or a Commissioner, as the cose may be. 
Plaintiff is also entitled to a half share in the orna- 
c ments belonging to the family. The trial Court 
must inquire and determine what family orna¬ 
ments are in the possession of the defendants and 
liable to be divided, and pass orders accordingly. 
The plaintiff is entitled to ine3ne profits from the 
date of the suit and an inquiry must be held as to 
that also. As regards costs, the plaintiff must get 
his costs of the suit from defendant 1. The other 
defendants will pay their own. There will be the 
same orders as to the costs in the appeal. Defen¬ 
dant 1 must pay the court-fees both in the suit and 
in the appeal which the plaintiff would have paid if 
he had not been allowed to sue and appeal as a 
pauper : 0. 33, R. 10. 

G.N./R.K. Appeal allowed . 
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S. R. Koppalkar — Accused. 

^ Criminal Appeal No. 243 of 1941, Decided on 6th 
November 1941, against order of acquittal passed by 
Honorary Presidency Magistrate, Dadar, Bombay.’ 

Bombay City Police Act (4 of 1902), S. 22 (1) 
(f), (i) and (g), Rules under, Rr. 4, 7 and 6— 

R. 6 in so tar as it compels keeper of restaurant 
to obtain license for non-prohibited hours is 
ultra vires — Under Rr. 4 and 7 necessity of 
keeper being present in premises only applies 
to period covered by license. 

The second Proviso to S. 22 (1) (f) means that / 
the rules under S. 22 (1) (f) are not to require a 
license to be obtained for the non-prohibited hours, 
whilst the eflect of Rule 6 is to insist on a person, 
who wants a license to keep his premises open 
during prohibited hours also obtaining a license 
to keep it open during the non-prohibited hours. 
Therefore, R. 6 iu so far as it in eflect compels the 
keeper of the premises to obtain a license for hours 
which are not prohibited, i. e., hours between 
5-30 A. M. and 9-30 P. M. is ultra vires the Act 
under which the rules were made, and therefore 
the license referred to under R. 6 must be taken to 
cover only the prohibited hours after 9-30 P. M. 
According to the natural construction of Rr. 4 and 7 
the necessity of the keeper of a restaurant being 
present in the premises only applies to the period 
which is covered by the license. [P 191 C 1] g 

D. G. Rao , Assistant Government Pleader — 

for Government of Bombay. 

P. A. Dhruva and C. T. Mudnaney — 

for Accused. 


BEAUMONT C. J.— This is an appeal by the 
Government of Bombay against an order made by 
an Honorary Presidency Magistrate acquitting the 
accused who was charged with a breach of R. 7 
framed under els. (f), (i) and (g) of sub-s. (l)ofS. 22, 
City of Bombay Police Act, 1902. The accused is 
the keeper of a restaurant of what is known as 
Class B character, and under the rules, to which I 
will refer in a moment, he is entitled to keep the 
place open without any license except for the period 
from 9-30 p. m. to 5-30 a. m. He was found to 
have been absent from the restaurant between 
7 p. m. and 9 p. m. aud is alleged thereby to have 
committed a breach of Rule 7. There are three 
material rules which have to be considered. Rule 4 
provides that no person who keeps a place of public 
entertainment of Class B shall keep such placo 
open for customers between the hours of 9-30 p. m. 
(S T.) and 5-30 a. m. (S. T.) without previously 
obtaining a license for the same from the Commis¬ 
sioner of Police; and R. 7 provides that no person 
keeping a place of public entertainment under a 
license from the Commissioner of Police shall absent 
himself or herself therefrom during the time it is 
open without obtaining the previous wrmittMmot 
the Commissioner of Police. Now, if I hod 
those two rules together and apart from °‘ her r "^ 
I should feel no doubt that R. 7 refers o absence 
during the time the place is open under the l^ense^ 
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a framed I should feel no difficulty in saying that 
R. 7 meant that the keeper of the restaurant was 
not to absent himself during the period covered by 
the license, that is from 9-30 P. M. to 1 A. M., and 
that R. 7 had no application to the period not 
covered by the license. But then ono has got to look 
at R. 6, which provides that no person keeping a 
place of public entertainment under a license from 
the Commissioner of Police shall keep it open except 
daring such hours as may be specified in bis license. 
The effect of that rule would seem to be that if the 
license merely authorised the opening of the place 
during the prohibited hours from 9-30 p. M. to 
1 A. M., the place could not be opened before 9-30 
P. M. because that would not bo during the hours 
specified in tho license; and in order to get over the 
difficulty created by R. 6 it appears that licenses 
are framed so as to cover the whole period during 
° which it is desired to keep the premises open. In 
this case accordingly the license is to keep the pre¬ 
mises open between 5-30 in the morning and 1 a.m. 
in the night. If a license in that form is good, I 
think that R. 7 would be broken by absence during 
any period covered by the license that is the whole 
period during which the premises may be open. 

However, in my opinion the contention of Mr. 
iDhruva, advocate for the accused, is correct that 
|R. 6 in so far as it in effect compels the keeper of 
the premises to obtain a license for hours which 
;are not prohibited, i.e., the hours between 5-30 A.M. 
and 9-30 P.&L is ultra vires the Act under which 
.the rules were made. Section 22, City of Bombay 
.Police Act, enables the Commissioner of Police to 
make rules not inconsistent with the Act, and under 
s , c*s. (f), (l) the roles may cover rules for keeping 
c places of public amusement or entertainment. But 
then proviso 2 directs that no rule under cl. (f) 

#“ ""J- reg ?' ali0n re 9 u 'ring a license for 
any place of public entertamment unless such place 
is kept open for customers between the hours of nine 
‘ n , the mornin B- To my mind this 
thQ i , th * 5 uIe3 are not t0 re qaire a license to 
Profited hours, whilst the 

' S lnSISt 0n a f* rson - who wants a 
license to keep his premises open during tho pro¬ 
hibited hours also obtaining a license to keep it 
open during the non-probibited hours. In my vfcw 
R. 6 goes too far, and the license must bo held to 
Irtk" th ! Prohibited hours after 9-30 p. m. 

hnfat w 8 *u >nstructl - 0n thoy na ‘urally bear, and to 

St!? SnV h6 nec “ 8 . ,ty the ^eper of the restau- 
rant being present in the premises only applies to 

* he Pf rl0d covered by the license That 

was the view taken by the learned Magistrate His 
decision was right and the appeal must be dismissed. 

N. J. WADIA J. — I agree. 

O. N./R.K, _ Appeal dismissed. 
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Wassoodew J. 

K. U. Kulkarni, Receiver and another 

— Appellants 

v. 

Ganpat Eiraji Teli, Applicant and 
another — Respondents . 

^ S o?u D -r d , Ap ^ als Nos - I* and 83 of 1940 Decided 

Eas^Kb 11 y i 1 1 41 ; fr0m decision District Judge* 
East Khandesh at Jalgaon. in Miso. Appeal No. /of 


(a) Provincial Insolvency Act (1920), Ss. 75, c 
4 and 28—Question whether earnings of insol¬ 
vent vest in Receiver — Second appeal lies. 

The question whether the earnings of an insol¬ 
vent would or woald not vest in the Receiver under 
S. 28, cl. (5) has to be decided by the insolvency 
Court under the provisions of S.4 and hence second 
appeal lie?. [p 192 C 1] 

(b) Civil P. C. (1908), S. 60 (h) — Jobber re¬ 
quired to do personal manual-labour is labourer 
within S. 60 (b). 

A person would be regarded as a labourer within 
the meaning of S. 60 (h), if he does or is expected 
to do that class of work which requires manual 
labour as the work of spinning does. The manner of 
fixing the remuneration could not be regarded as a 
safe test for determining whether the earnings are 
wages. Where the doing of the personal manual 
labour by the jobber is a term of his employment he / 
is labourer and the remuneration earned by him 
“wages of a labourer” within S. 60 (h) : 5 Bom’ 
132; (1884) 53 L. J. Q. B. 352; (1907) 1 K. B. 916 
and (1934) 2 K. B. 265, Discussed and relied on. 

, . T . (P 192 C 2] 

(c) Interpretation of statutes Two analo¬ 
gous expressions used must be intended to be 
used in different sense. 

The Legislature must always be presumed to aim 
at precision and in so doing would naturally follow 
the safe rule of always calling the same thing by 
the same name. If it has used two different expres¬ 
sions though analogous in nature, in different parts 
of the same clause, it must be assumed that they 
were intended to be used in a different sense. 

... . t [P 192 C 2; P 193 C 1] 

(d) Interpretation of slatutes-Earlier clause „ 
dealing with special Subject-General words in 9 
later clause do not control earlier clause. 

Where there are general words in the later clause 
capable of reasonable application without being ex¬ 
tended to the subject specially dealt with by the 
earlier clause, in the absence of any indication of 
any particular intention to that effect, the presump¬ 
tion would be that the Legislature did not intend by 

Hi v V\u 8ene ? 1 expr * 8sion to repeal or reduce 
the effect of tho earlier and special clause or qualify 

{Li 0 ® Dy “.hi taking away a particular privi¬ 
lege of a particular class of persons. [p 193 q j] 

(e) Interpretation of statutes — Rule. 

The rule of construction avoids absurdity or re¬ 
dundancy in a lcgislativo enactment, [p 193 q 2 ] 

(0 civil P. C. (1908). S. 60 (h) - Wages of 
labourer are not liable to attachment at all. 7 » 

The second clause is designed to protect’ to a 
limited extent salaries of servants who are outside 
the class of labourers or domestic servants If thn 
Legislature intended that the later clause shni.M 

it would tr s 

the latter altogether without causing anv emhar 
rassmont or difficulty. Hence the remuneration of a 
labourer is not liable to attachment at all • (' 38 ) 

A. I. R. 1938 Cal. 325. Dissent ■ (’ 39 ) or i r l 5 

v V r ri?/ r for , App0llaQt (‘ n both). 

M. G. Chttale — for Applicant — Respondent 

Karnik (in 83) — for Respondent 2^°^' 

from I ft G |W'^ T ‘ T u beSG ° rc two aeco “d appeals 
from a decision of the District Judge of jffiS 

reversing ho order of the Joint First Class sfc 

dinate Judge of that District directing that the 

mgs of insolvent-respondent 1 vested®* the recSJer 
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a insolvency inasmuch as they were not “wages of 
a labourer” within the protective provisions of 
cl. (h) of S. 60, Civil P. C., 1908. The learned Dis¬ 
trict Judge held that the earnings were protected 
as the respondent was a labourer. The receiver and 
one of the creditors of the insolvent have filed sepa¬ 
rate appeals against that decision. A preliminary 
objection has been taken on behalf of the insolvent 
that no second appeal lies against the District 
Judge's order. That objection is untenable because 
the question whether the earnings of an insolvent 
would or would not vest in the receiver under S. 28 
cl. (5), Provincial Insolvency Act, has to be decided 
by the insolvency Court under the provisions of S. 4 
of that Act which expressly provides for a second 
appeal. 

The principal question arising in these appeals is 
whether the respondent is a labourer within the 
}> meaning of cl. (h) of S. 60, Civil P. C., for the 
answer to that question would bo determinative of 
the nature of the earnings of the respondent. The 
learned District Judge has upon the respondent's 
uncontradicted statement thu3 described the nature 
of his duties. lie says that the respondent has no 
fixed pay but gets a commission upon the quantity 
of work done through him or under his supervision, 
that he is a head jobber, that he usually gets the 
work of spinning done by the mill-hands working 
under him, that in case of necessity he has to do 
personally the work which the mill hands do, and 
that the total period of his daily work is nine hours. 
That description finds support from the other wit¬ 
nesses examined in the case who too were not con¬ 
tradicted on that point. The learned Judge came 
to the conclusion on the question of fact that the 
c respondent did some manual work every day although 
not continuously. According to his finding the 
terms of the respondent's employment were that he 
was to work os a mill-hand when required and 
supervise the work of mill-hands. That is a combi¬ 
nation of duties for which the respondent received 
his monthly remuneration. The question is whether 
that remuneration could be described as the “wages 
of a labourer" and is therefore exempted from 
attachment under the provisions of S. 60 (h), Civil 
P. C. 

The word 'labourer 1 has been variously under¬ 
stood and it is extremely difficult to say what class 
of workers, manual or otherwise, would come within 
that definition. The learned Judge of the insolvency 
Court has described the respondent as a ‘head 
jobber,* and thought that as such he is not a 
labourer for a labourer is a person who “earned his 
d daily bread by personal manual labour or in occu¬ 
pations which required little or no art or skill or 
previous education." That was how the term 
'labourer* was defined by Melvill J. in 5 Bom. 
132. 1 There the Court was dealing with the status 
of persons who agreed to spin cotton belonging to a 
Spinning and Weaving Co., and to receive a certain 
amount of money for certain quantity of cotton 
spun by them. The learned District Judge in ap¬ 
peal adopted the ordinary dictionary meaning of 
the term labourer such as ' a man doing for wages 
work that requires strength or patience rather than 
skill or training.*' A labourer is ordinarily under¬ 
stood to be a person engaged in digging or doing 
other useful or productive work with his hands 
(see Wharton's Law Lexicon). A ‘labourer ha> 
been differently described in different Statutes or 
Acts of Parliament according to their application 

1. ('80) 5 Bom. 132, Jechand fihusal v. Aba and 
Baika. 


to different branches of industry. For instance, a 
labourer in a statute dealing with agricultural work C 
has been described as an agriculturist or servant 
engaged in husbandry ; and in that dealing with 
textile work as a mill-hand or manufacturer. A 
gang of workmen employed in a textile mill indus¬ 
try would, I think, be described as labourers and 
the head of that gang would also be a labourer if 
he participates in the work of his gaDg occasionally 
and not neerssarily continuously. Wharton in his 
Law Lexicon (Edn. 14, p. 561) under the definition 
of 'labourer’ refers to 53 L. J. Q. B. 352, 2 and ob- 
serves that a farmer is not a labourer within the 
Sunday Observance Act, 1677, but, nevertheless, a 
driver of a motor omnibus is, being 'engaged in 
manual labour'—(1907) 1 K. 13. 916. s The doing of 
manual work would not necessarily be a good test, 
for “professional footballers are not," according to 
(1934) 2 K. B. 265 4 employed 'by way of manual / 
labour.* That illustrates the difficulty of defining 
the term ’labourer.' In my opinion a person would 
be regarded as a labourer within the meaning of 
S. 60 (h) of the Code, if he does or is expected to 
do that class of work which requires manual labour 
as the work of spinning does. The manner of fixing 
the remuneration could not be regarded as a safe 
test for determining whether the earnings are 
wages, for, in 5 Bom. 1321 Melvill J. observed 
that “remuneration of mill-hands is not any the 
les3 ‘wages ' because the amount is made to depend 
upon the number of pounds of cotton spun." The 
lower Court has found that the doin& of personal 
manual labour by the insolvent is a term of his 
employment and that finding must be accepted. 
Consequently, the respondent was rightly held to be 
a labourer and the remuneration earned by him 
“wages of a labourer" within S. 60 (h), Civil P. C. 
But it is next argued that the entiro wage3 of 
labourers or domestic servants are not exempt from 
attachment, for, cl. 1 is controlled and qualified by 
cl. 2 of S. 60 (h), Civil P. C. That clause run3 as 
follows : 

“The wages of labourers and domestic 6ervant3, 
whether payable in money or in kind; and salary, 
to the extent of the first hundred rupees and one- 
half of the remainder of such salary." 

What is urged is that the term “salary" includes 
the “wages of labourers,*' and that consequently 
the latter are subject to exemption to the extent 
stated in the latter part of cl. (h) of S. 60. That 
argument assumes that the Legislature used the 
two analogous words “wages” and “salary" in the 
same sense. According to Maxwell “where analo- 
gous words are used each may be presumed to be 
susceptible of a separate and distinct meaning, for 
the Legislature is not supposed to use words^ with- 
out a meaning." (Interpretation of Statutes, Edn. 8, 
p.276). The Legislature, in ray opinion,must always; 
be presumed to aim at precision and in so doing 
would naturally follow the safe rule of always call¬ 
ing the same thing by the same name. If it has 
used two different expressions, though analogous in 
nature, in different parts of the same clause.it must 


I. (1984) 53 L. J. Q. B. 352 : 13 Q. B. D. 832 : 51 
L. T. 213 : 48 J. P. 503 : 32 W. R. 759, Morgan 
v. London General Omnibus Co. T m 

t. (1907) 1 K. B. 916- 76 L. J. K. B. 574 : 96 L.T. 
075 : 71 J. P. 239 : 23 T. L. R. 381, Smith \. 

iToStKB^S^lOS L. J. K. B. 595 : 151 
l!t 176 : 50 T L. R. 370: 78 S. J. 337. 
National Health Insurance ^ ct . re. ] Pro¬ 

fessional Players of Association Football, In re. 
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be assumed that they were intended to be used in a 
different sense. The Legislature was obviously enact¬ 
ing for a special class of wage earners as opposed to 
the genera! class of people earning a living when it 
stated that wages of labourers or domestic servants 
which are payable in money or kind are exempt 
from attachment. The Court is, therefore, bound to 
follow the geaeral rule that special expressions take 
from things general. Where there are general words 
in the later clause capable of reasonable application 
without being extended to the subject specially dealt 
with by the earlier clause and in the absence of any 
indication of any particular intention to that effect, 
the presumption would be in my opinion that the 
Legislature did not intend by the use of the general 
expression to repeal or reduce the effect of the earlier 
and special clause or qualify it in any sense by 
taking away a particular privilege of a particular 
class of persons, flaring regard to the proper opera¬ 
tion of the expression used, the general clause must 
be construed in a distinct sense. If, as was argned, 
the term “salary” must include the wages of a 
labourer, then evidently, if it was a controlling 
clause, cl. (I) was redundant. The rule of construc¬ 
tion avoids absurdity or redundancy in a legislative 
enactment. I was referred to the following expres¬ 
sion of opinion of Biswas J. inA.I.R. 1938 Cal. 325, 5 
where the question raised was whether a head clerk 
in a tea shop earned salary or wages and whether 
the term “salary” bore a restrictive interpretation. 

“I do not, however, desire to express any final 
opinion on the point. All that I need say is that 
from the collocation of the words used in this clause 
it is fairly arguable that the word 'salary' is in. 
tended to mean salary of labourers and domestic 
servants only.” 

With extreme respect to the learned Judge, I find 
it difficult to agree why it is impossible to construe 
differently the meaning of the analogous words used: 
see also A. I, R. 1939 Sind 134.° In my view, cl. (2) 
[is designed to protect to a limited extent salaries of 
servants who are outside the class of labourers or 
domestic servants. If the Legislature intended that 
the latter clause should control the preceding clause, 
io all reason it would have omitted the latter 
altogether without causing any embarrassment or 
difficulty. In that view of the matter, I think the 
remuneration of the respondent wa 9 not liable to 
attachment at all. Therefore, these appeals fail and 
are dismissed with costs of respondent 1 only. 

Appeals dismissed. 

5 ; <’ 38 ) 25 A. I. R. 1938 Cal. 325 : 177 I. C. 352, 
Jnanendra Kumar v. Akash Chandra. 

6 . (’39) 26 A. I. R. 1939 Sind 134 : 182 I. C. 185, 
In re Hormusji Jamsbodji. 

C. P. C. _ 

(b) ('40) Ohitaley, S. 60, N. 15 Pt. 4, 

(’41) Malia, Pago 246 Pt. (v). 

(c) (’40) Ohitaley, Preamble, N. 7 Pt. 35. 

(d) (’40) Ohitaley, Preamble, N. 7. 

(e) (’40) Chitaloy, Preamble, N. 7 Pt. 23, 

<f) (’40) Ohitaley, S. 60, N. 15 Pt. 2. 

(’41) Mulla, Page 246 Pt. (x). 
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Broomfield and Wassoodew JJ. 

Ganpatrao Shripatrao Kalmadi 

—Appella nt 

v. 

Balkrishna Gururao Kalmadi and 

another — Respondents. 

First Appeal No. 319 of 1930, Decided on 19th 
September 1941, from decision of First Class Sub- 
Judge, Bijapur, in Misc. Appln. No. 108 of 1938. 

(a) Hindu law — Adoption — Dwyamusbya- 
yana son — Meaning of. 

A dwyamushyayana son means a son adopted 
under an express agreement that he is to be the son 
of two fathers, i. e., ho is to continue to be the son / 
of his natural father while becoming also the son of 
his adoptive father. Other ways in which a man 
might become the son of two fathers are now obso¬ 
lete. A mau adopted in this form belongs to both 
families. He inherits in both families and both 
families inherit to him : (*33) 20 A.I.R. 1933 Bom. 
137, Rel. on. [P 193 C 2 ; P 194 C 1] 

(b) Hindu law — Adoption — Nitya Dwya¬ 
mushyayana son—Question by whom initiatory 
ceremonies were performed is irrelevant. 

The efficacy of the nitya dwyamushyayana would 
depend upon the stipulation entered into at the time 
of his adoption and not upon the performance of the 
initiatory ceremonies such as chuda and upanayana 
as in the case of incomplete or anitya dwyamushya¬ 
yana. Therefore, in the case of a nitya dwyamus- q 
hyayana son whose double relationship depends on J 
an express agreement the question by whom the 
ceremonies were performed is irrelevant: 26 All, 472, 
JW- on. [P 194 C 2; P 196 C 2] 

(c) Hindu law—Adoption—Dattaka Mimansa 
is of great authority while Dattaka Chandrika is 
not — Text in former supersedes text in latter. 

It is difficult to qualify the text of Dattaka Mi- 
raansa by reference to the coflfesponding text in 
Dattaka Chandrika, for the former is of great 
authority while the latter is not : ('15) 2 A. I. R f 
1915 P. C. 15, Rel . on. [p 197 c 1 ] 

(d) Hindu law — Adoption — Nitya Dwya¬ 

mushyayana form — Sons of adoptee born after 
adoption are entitled to succeed in adopter's 
family. r ^ 

In the case of a person adopted in the nitya 
dwyamushyayana form his sons born after the adop¬ 
tion are entitled to succeed in the adoptive family 
and participate in the inheritance of the adopter ' 
C33) 20 A. I. R. 1933 Bom. 137, Approved P ‘ 

_ _ _ [P 195 C 11 

K. O. Datar and N. S. Anikhindi-tor Appellant. 

P. V . Kane and B. D . Belvi — for Respondents. 

. ip R0C f M n? LI ? . J r- The * acls are 8 lven ia the 
judgment of the trial Court. The only question 

argued in this appeal relates to tho position in res- 

pact of inheritance of the sons of a man adopted in 

the dwyamushyayana form born after hia adoption 

A dwyamushyayana son means now a son adopted 

under an express agreement that he is to be the son 

of two fa.hers, i. e., he is to continue to bo the son 

!t ther Ju hUo becom * n 8 also the son of 
hi* adoptee father. There were formerly other wavs 
in which a man might become tho son of two father^ 
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but these are now obsolete: 35 Bom. L. R. 75.1 a 
man adopted in this form belongs to both families. 
He inherits in both families and both families 
!inherit to him. This is not disputed. 

On general principles it might seem that the sons 
of such a man would also belong to both families, 
for it is in accordance with Hindu sentiment—not 
by any means peculiar in this respect—that one of 
the advantages expected from having a son is that 
he in turn may have sons who will continue the 
family line. If the sons of a dwyamushyayana son 
do not belong to both families, it follows that he is 
not fully and completely the son of two fathers. He 
is either something less than an ordinary adopted 
son vis-a-vis his adoptive father, or something less 
than a natural son vis-a-vis bis natural father as 
the case may be. However, it has not been argued 
before us that the sons of a dwyamushyayana belong, 
like their father, both to the adoptive family and to 
the natural family of the father. The argument for 
the appellant is that they revert to the natural 
family and inherit only in that. The argument for 
the respondents is that they belong to the adoptive 
family only, as would be the case with an ordinary 
adoption. The learned trial Judge has found that 
the respondents, who are the sons of a man adopted 
in the dwyamushyayana form who predeceased his 
adoptive father, are the heirs of the latter, that is 
to say, they rank as his grandsons and are prefer¬ 
ential heirs to the opponent who is a brother’s son. 
There is undoubtedly good support for this view. 
One of the most authoritative text-books on adop¬ 
tion is theDattuka Mimansa. The dwyamushyayana 
form of adoption is dealt with in S. 6 of this book, 
and Sutherland, a recognised authority on Hindu 
law, after translating the original work, has sum¬ 
marised the effect of it in a synopsis, the relevant 
passage in which is as follows : (see Sutherland’s 
Hindu Law of Adoption, p. 154, and Stokes' Hindu 
Law, p. 669) : 

“The adopted son, who is son of two fathers, 
inherits the estate and performs the obsequies of 
both fathers, but, the relation of his issue (except 
in the case of the kritrima son, as usually affiliated 
in the Maithila country), obtains exclusively to the 
family of the adoptive father.” 

Against this Mr. Datar, who appears for the 
appellant, relies on 6ome observations in 5 I.A. 40. 1 2 * 
Their Lordships referred t» a |»assage in Macnagh- 
ten's Principles and Precedents and cited him as 
stating that the consequences of a dwyamushyayana 
adoption are different from those of an ordinary 
adoption inasmuch as the children of the adopted 
6ons would revert to their natural family. Their 
Lordships did not themselves lay down any such 
proposition and on reference to the passage referred 
to in Macnaghten, which is at p. 71, it is clear, as 
the learned trial Judge has pointed out, that Mac¬ 
naghten when he spoke of the children reverting to 
the natural family was referring to what is called 
the anitya or incomplete form of dwyamushyayana 
adoption, which is now obsolete, and not to the son 
adopted under a special agreement. There is no rea¬ 
son to suppose that Macnaghten’s view was any 
different from Sutherland’s 60 far as the nitya or 
complete form of dwyamushyayana adoption is con¬ 
cerned. Mr. Datar invited us to refer to the original 
passages in the Dattaka Mimansa and to hold that 

1. ('33) 20 A.I.R. 1933 Bom. 137 : 142 I. C. 634 : 

57 Bom. 74 : 35 Bom. L. R. 75, Basappa v. Gar- 

lingawa. . 

2. (’78) 3 Cal. 587 : 6 I.A. 40 (P.C.), Srimati Uma 

Deyi v. Gokoolanund Das. 


Sutherland and Macnaghten have misunderstood 
them. That in effect is what the argument comes * 
to. The important passages are paragraphs 41 to 46 
in S. 6, page 85 in Sutherland’s book, page 610 
in Stokes. We were also referred to para. 37 of S. 2 
of the Dattaka Chandrika, p. 646 in Stokes. But 
that corresponds to para. 42 in S. 6 of the Dattaka 
Mimansa and does not, I think, carry the matter 
any further. There seem to be some differences in 
the citation of the original text, but where the 
works differ, it is settled that the Dattaka Mimansa 
is to be preferred. 

To return to the latter work, para. 41 seems to be 
perfectly clear. It says that there are two descrip¬ 
tions of dwyamushyayana sons, those who are ab¬ 
solutely sons of two fathers and those who are 
incompletely so, the former being those who are 
given in ndoplion with the stipulation: “This is son 
of us two." The following paragraphs are extreme- / 
ly obscure and it is very difficult to extract any in¬ 
telligible meaning from them. The introduction to 
para. 42 and also Sutherland’s marginal heading 
suggest that the object of them is to explain what 
is meant by saying that the dwyamushyayana son, 
whose double relationship depends not on an agree¬ 
ment but on the performance of certain ceremonies, 
is only incompletely the son of two fathers. The 
question of the issue of the dwyamushyayana son 
is referred to incidentally. The latter part of 
para. 42 shows that in some cases at any rate the 
connexion with both families does not extend to the 
issue. Apparently Macnaghten's view that in the 
case of the anitya variety of dwyamushyayana ad¬ 
options the children revert to the natural family is 
based upon this passage. Mr. Datar may be right, I 
think, in his suggestion that in the cases referred to 
here the question whether the children belong to J 
the adoptive family or the natural family may de¬ 
pend on whether certain ceremonies of the father 
have been performed in the adoptive family or the 
natural family. The respondents’ father, I may 
mention, had already been married when he was 
adopted, so that all the ceremonies referred to in 
these paragraphs of the Dattaka Mimansa must 
have been performed when he was a member of his 
natural family. But we are concerned with the case 
of a nitya dwyamushyayana son whose double rela¬ 
tionship depends on an express agreement, and in 
such a case, as I understand the matter, tho ques¬ 
tion by whom the ceremonies were performed is 
irrelevant : tide 26 All. 472. 5 


Paragraph 45 has been relied upon both by Mr. 
)atar and by Mr. Kane, but I doubt whether either 
>f them has been able entirely to clear up the ex- 
reme obscurity of the wording. Sutherland s ver- 
ion, it must be admitted, is so literal that it is 
larely intelligible as English. On the face of it the 
ssue of a dwyamushyayana son, whether nitya or 
mitya, and the issue of a son adopted in the ordi- 
lary form are placed on the same footing. If it 
stopped there the matter would be simple. The 
ssue of the adopted son would belong to the adop- 
ive family only. But the reason given for placing 
:he issue on the same footing in both cases, from 
ihe initiation taking place under the family name 
)f the adopter in both instances," would seem to be 
irrelevant in the case of a nitya dwyamushyayana 
ldoption and would not apply in the case of many 
adoptions of the anitya variety. As the wholeofthe 
preceding discussion from para. 42 onwards “ C .°“: 
*rned mainly with ceremonies and seems therefore 


3. (-04) 26 All. 472 : 1 A.L.J. 137, Behari Lai v. 
Shib Lai. 
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to refer to the anitya dwyamushyayana adoption, I 
feel some doubt, speaking for myself, whether tho 
word “dwyamushyayana" in para. 45, although it 
is unqualified, does not really mean the anitya form 
only. If so, para. 45 would not really carry the 
matter much further. All that I have said about 
this paragraph is on the assumption that Suther¬ 
land’s translation is correct. Mr. Kane after refer¬ 
ring to the original says that there is nothing about 
initiation and that the passage really mean3 that 
the gotra and surname of the adopter determine the 
gotra and surname of the progeny of the adopted’son 
in all cases. If that is tho correct version,• it may 
be eaid to support Sutherland’s view in the synopsis 
which must, it seems, be based upon this paragraph. 
I leave to my learned brother the detailed exami¬ 
nation of these authorities. In the present case we 
have not to decide whether the respondents are en¬ 
titled to succeed in both families, but only whether 
they are entitled to succeed in the adoptive family. 
I think the authority of Sutherland and Macnagb- 
ten and also of Patkar J. in 35 Bom.L.R. 75 1 sup. 
ports the view taken by the trial Judge that the 
respondents are the grandsons of Narharrao and 
'entitled to succeed to his property. I am not satis¬ 
fied by the learned argument for the appellant that 
there is anything in the original texts or books 
which is really inconsistent with that view. I would 
therefore dismiss the appeal, and likewise the 
oross-objections as to coats, which I think have no 
substance, because the applicants had to prove 
their case anyhow and the order that the parties 
should bear their own costs is not unreasonable 
under the circumstances. 

WASSOODEW J—The dispute io this appeal 
* relates to the succession to the estate of one Nar¬ 
harrao who died on 5th March 1937. He had 
adopted his brother’s only son Gururao on 20th 
July 1917, in a form known as dwyamushyayana. 
Gururao died on 15th October 1929. Narharrao 
continued in possession of his estate which is the 
subject-matter of the dispute in these proceedings. 
Tho contest is between the 6ons of Gururao who 
were born after the adoption and Ganpatrao the son 
of another brother of Narharrao by name Shripat- 
rao, The eons of Gururao applied in the Court 
below for a succession certificate to Narharrao’s 
estate consisting "inter alia" of a life insurance 
policy which he had assigned to Gururao in his 
lifetime and certain promissory notes. They main¬ 
tained that they were the nearest sapindas of the 
deceased Narharrao by reason of the adoption of 
d their father. The opponent, the son of Sbripatrao, 
contended to the contrary. He maintained that the 
sons of Gururao, who was adopted in dwyamushya¬ 
yana form belong to the natural family of the 
adoptee and, therefore, cannot inherit in the family 
of th ° ir father. It was further con¬ 
tended that the payments for the premium on the 
insurance polioy and the advances on the properties 
were made out of the joint family funds, and that 
the question of the division of the proceeds was 
left open at the time of the general family partition 
winch took place in 1922. The Court below has 
disallowed the contentions of the opponent and has 
granted a succession certificate to the sons of Gnru- 

rao. Against that order Ganpatrao has filed this 
appeal. 

“ r : Da ‘ ar beha lf of the appellant has conceded 
r ab3 , a P M of evidenca the premium 
foLn 0 P° V 7 °! ln9Uranca was paid out of the joint 
family funds prior to the partition of tho family ho 
oannot support the alternative ground upon which 


the grant was opposed. But he maintains that the a 
appellant is a near sapinda of the deceased Narhar¬ 
rao than the respondents, the sons of Gururao. The 
question decisive of the point is whether the sons of 
Gururao do not belong to the family of the adopter. 

If they do, there can be no question that they are 
entitled to succeed. Tho question is not free from 
difficulty inasmuch as there is no direct authority 
on the point, and the texts bearing on the subject 
are somewhat obscure. The question is indeed of 
considerable importance from the point of view of 
those who resort to this form of adoption. Mr. Datar 
has prefaced his argument by saying that an adop¬ 
tion in dwyamushyayana form is recognizably of 
inferior efficacy than the ordinary or kevala adop¬ 
tion, for the adoptee is not altogether the son of the 
adopter and is not supposed to continue the adoptive 
father's line. He has relied upon certain observa¬ 
tions by Macnaghten in his treatise on Hindu Law / 
at p. 71, which have been quoted by their Lordships 
of the Privy Council in 5 I. A. 40.^ Those observa¬ 
tions of Macnaghten are to the following effect 
(page 71) : 


“But there is a peculiar speciesof adoption termed 
dwyamushyayana, where the adopted son still con¬ 
tinues a member of hi3 own family, and partakes 
of the estate both of hi3 natural and his adopting 
father, and so inheriting is liable for the debts of 
each. To this form of adoption the prohibition as to 
the gift of an only son does not apply. It may take 
place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted 
i9 termed nitya dwyamushyayana ; or otherwise, 
when the ceremony of tonsure may have been per¬ 
formed in his natural family, when he is designated 
anitya dwyamushyayana; and in this latter case, the 9 
connexion between tho adopting and the adopted 
parties endures only during the life-time of the 
adopted. His children revert to their natural family." 

Their Lordships of the Privy Council wero not 
directly concerned with the correctness of these ob¬ 
servations, for they were not dealing with the ques¬ 
tion of the succession of the descendants of the 
dwyamushyayana to the inheritance of the adopter. 
They were directly concerned with tho question as 
to whether the omission to take in adoption a 
brother’s son was an objection which at law could 
invalidate the adoption which was otherwise regu¬ 
larly made. From the point of actual decision that 
case does not support the view that the children 
born to the dwyamushyayana revert to tho natural 
family. There are certain observations in Straogo’s 
Hindu Law (Yol. I, pp. 100, 101) whioh though not h 
referred to in argument may suggest that under cer¬ 
tain circumstances the adoption continues during 
the life of the adopted and his son, if he has one 
returns to the family of the father. This is what 
he says : 


— w w w u u ex ion is con¬ 

sequential, or tho result of agreement, tho adopted 
is mtya or anitya, a complete, or incomplete 
dwyamuahyayana ; though, by some, this distino- 
tion is made to depend upon the adoption taking 
place before, or after the performance of tonsure, in 
the family of the adopted; the effect, in the latter 
case, where the adopted is from a different tribe 
(gotra), being that the adoption, so far from being 
permanent from generation to generation, continues 
during the life of the adopted only; his son, if he 
havo one, returning to the natural family of hia 
father... • But a Hindu adoption is permanent, 
unless in the instance that has been alluded to of 
an a-mtya Dwyamushyayana," 
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With great respect to the learned author there is 
some misconception in the classification of "dwya- 
mushyayana.’’ The author has explained in the 
preceding paragraph what he means by the expres¬ 
sion “the double filial connexion is consequential'* 
and he applies the term “nitya'* to such a con¬ 
nexion. The term ‘‘nitya’’ has always been applied 
by the text writers to an adoption by stipulation. 
That is also Sutherland’s view in the synopsis. If 
the term “nitya” was by mistake used to denote 
the anitya adoption as is generally understood, the 
observations are easily understandable. In Yol. 2, 
p. 122, in reference to the “anitya" adoption, the 
author says that where the investiture with the 
thread precedes the adoption, then the 6on of the 
person adopted would revert to the natural family 
of the adopted. That is not the case here for we 
are dealing with an adoption by stipulation. I may 
refer to the following remarks in Westand Buhler's 
Hindu law (Edn. 4, p. 810) as to the consequences 
of adoption. The authors are apparently dealing 
with the irregular adoption : 

“ The son of such an adopted son belongs, Cole- 
brooke says, to the family in which the 'dwyamu- 
shyayana' received his investiture of the sacred 
thread. In the Bombay Presidency the ‘dwamu- 
shyayana* celebrates the ‘sraddhas’ of both fathers, 
but his eon, it seems, those of the grandfather by 
adoption only, not of his natural grandfather. Whe¬ 
ther any right of inheritance to the latter passes to 
him on his father’s predecease has not been 
decided. . .** 

“ He receives his own investiture in that family. 
Any adoption after investiture is an irregularity 
which causes the son of the person thus adopted to 
return to his father's gotra,’ if different from that 
of his adoptive family. Such an irregularly adopted 
son is called 'anityadatta.' Ibid. The adoption 
would probably not be recognized in Bombay." 

Mr. Datar, while admitting that anitya dwyamu- 
shyayana as a mode of adoption is extinct, main¬ 
tains that in fixing the rules of devolution of the 
estate of the adopter on the descendants of the 
adopted son the “Bishis" drew a distinction be¬ 
tween a “kshetraja" and other sons, and they 

described the former as and the others 
and they excluded the progeny of the latter from 
inheritance to the estate of the adopter. Mr. Datar 
has relied on placita 41 to 45, S. 6 of Dattaka 
Mimansa, and placitum 37, S. 2 of Dattaka Cband- 
rika. Placitum 41 merely enumerates and explains 
the two descriptions of ‘dwyamushyayanas.’’ It 
says : 

“ Accordingly sons given and the rest (who are 
sons of two fathers) are of two descriptions : Those 
absolutely sons (of two fathers (nitya 
dwayamushyayanas), and those^ incompletely so 
(anitya dwayamushyayanas) ( Of these, 

those are named absolute ‘dwayamushyayanas’who 
are given in adoption with this stipulation— this 
is son of us two’ (the natural father and adopter.)” 

That is the only recognized form of dwyamu- 
6hyayana adoption in this Presidency [see 19 Bom. 
428, 1 and also the observations in 5 I. A. 40. 2 J The 
anitya dwyamushyayana is now obsolete and 
placitum 41 proceeds to describe the form in which 
that adoption could take place : 

“ The incomplete ‘dwayamushyayanas’ are those 
who are initiated by their natural father, in cere¬ 
monies ending with that of tonsure (^°')» and y 
the adoptive father in those commencing with the 

4. (’94) 19 Bom. 428, Basava v. Lingangauda. 


investiture of the characteristic thread (\ 
since they are initiated under the family names of C 
both even they are sons of two fathers but inco m . 
pletely so. Should a child directly on being born be 
adopted, as his initiation under both family names 
would be wanting, he would partake only of the 
family of the adopter." 

These intricacies need not be considered, in my 
opinion, in the present case, for here the adoption 
has taken place after marriage, that is, after the 
investiture and the necessary “sanskaras," and 
with a stipulation attending the "dattaka" cere¬ 
mony. Moreover, as the “gotras"are common, there 
can be no question of the offspring reverting to the 
"gotra” of the natural father. If the adopted was 
the eon of both parents, logically it would seem that 
his children would partake of the common heritages. 
Mr. Datar argues that that cannot be so, for the 
texts exclude them from succession to the adopter. / 
He concedes that the only form of dwyamusbya- 
yana now recognized is nitya, that is, the one in 
which a stipulation is made as aforesaid, and that 
the efficacy of the nitya dwyamushyayana would 
depend upon the stipulation entered into at the time 
of his adoption and not upon the performance of 
the initiatory ceremonies such as (chuda) 
and upanayana as in the case of incomplete or 
anitya dwyamushyayana. But Mr. Datar’s conten¬ 
tion is as stated above that for the purpose of deter¬ 
mining the gotra of the sons of dwyamushyayanas 
the texts divide “dwyamushyayanas” under two 
heads again “nitya” and "anitya’’ but with a dif¬ 
ferent connotation. He says that under the bead 
“nitya" they include the “kshetrajas" only and 
“anitya", the rest implying all the other kinds of 
sods including the person given with a stipulation ^ 
(<tW.!TRT ) “of the sons given" and the rest. 
He relies on placitum 42 which quotes a passage by 
Satyashadhaand the explanation of that passage by 
Sabaraswami : 
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Sutherland's rendering of that passage is as fol- 
ows (see Stokes* Hindu Law, Dattaka MimaDsa sec- 
don G. placitum 42, p. 610) : ( 

“Intending all this, Satyashadha says, — of 
absolute dwyamushyayanas of both etc.' By this 
compendious rule, baviDg declared the connection of 
absolute dwyamushyayanas to the patriarchal saints 
in both families, the author by another aphorism 
commencing, — 'Of sons given and the rest like the 

dwvamushyayana, etc*. ( 

the’ connection with respect to those ^co - 
pletely dwyamushyayanas. Now this is tn 
explained by Sabaraswami. ‘Treating on 
shyayanos the author mentions those incompletely 

so, 'Of sons given etc.’ Unto those 

only not to issue beyond (does the 

both families extend). By the first only the nitift- 
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lory rites (ending with tonsure arc performed). If 
0 by the adopter (the family of the adopted) is that of 
the latter : on account of priority. From this alone 
(the same is the case) in respect to a descendant 
beyond. So also those, who are affiliated by a des¬ 
cendant of the same general family, (as for instance 
a nephew, by an uncle) arc of the adopter’s family 
only." 

As I understand Nanda Pandita, the reference 
to the texts of Satyashadha and Sabaraswami is 
merely to explain the classification of “dwyamu- 
shyayanas" in placitum 41. Mr. Datar says that 
the words "unto those only not to issue beyond, does 
the connexion to both families extend (fTNT3 RitTT- 
flrTil )" by necessary implication exclude from 
succession to the adopter the issue of "anitya dwya- 
musbyayana" and he further says that the present 
£ is a case of “anitya dwyamushjayana.” Unless be is 
able to show that the issueof a “dwyamushyayana” 
by stipulation is included in the exclusory text, it 
is difficult to accept his view; for those words ex¬ 
pressly refer to "anitya dwyamushyayana” which 
expression according to the author means adoption 
other than by stipulation ( see placitum 41). 

In support of his argument that under the head 

of “dwyaraushyajana" would come the per¬ 

son adopted with a stipulation, Mr. Datar has referred 
us to the words sJI^fc^cf^and i in placitum 41 
which he says on account of the suffix are diflerent 
in their connotation from that adopted by the sages 
in placitum 42 when using the terms and 

without a suffix. He has relied upon the following 
passage in placitum 37 of S.2 of the Dattaka Cham 
drika [see Stokes’ Hindu Law, p. G4G) to illustrate 
c his meaning : 

"Accordingly Satyashadha by the compendious 
rule, ‘of absolute dwyamusbyayanas of both, etc.’— 
having propounded a rolation to both families 
(including the patriarchal saints) of absolute dwya- 
mushyayanas, who are sons of the soil, applies by 
analogy, the rulo regarding these (to sons given and 

the rest), by another aphorism commencing,_'of 

sons given and the rest, like thodwayamushyayana, 
etc.’—and this is explained by the commentator : 
Treating on absolute dwyamushyayanas, the author 
mentions those incompletely so,—Of sons given and 
the rest, etc., unto these only, not to issue beyond 
(does the connexion to both families extend). If the 
initiatory rites are performed by the first only (the 
family is his): but if by the adopter, that of the 
latter on account of priority. Through him only in 
the case of descendants beyond' (the family is 
° determined)." 

According to Mr. Datar that is the interpretation 
which the author of Dattaka Chandrika has placed 
on the aphorism of Satyashadha and the gloss of 
babaraswami quoted in placitum 42 of Dattaka 
Mimansa and that only the •‘kshetraja 1 ’ son could 
be described as ■‘nitya’ 1 and that the exclusory text 

° ffs P rin R of "anitya dwyamu- 
6hyayana, that is, those sons who aro not 
kshetrajns, or in other words, sons who are dwya- 
mushyayanas with stipulation and others. It is 
difficult to qualify the text of Dattaka Mimansa by 
reference td the corresponding text in Dattaka 
Chandrika for the former is of great authority 
while the latter is not: see 42 I. A. 156« nt p 161 

It Is however interesting to note how the author 
of the Dattaka Mimansa explains the exclusory 

^lWso A :iv R *. 1915 P< C - 16 : 29 I- C. 617 : 87 
^UWar. 165 (P - C,) ’ PUUU La > 


provisions in the later verses. Nanda Pandita in 
placita 43 and 44 gives bis own exposition oi the 
meaning of the passages (in placitum 42). After ex¬ 
plaining how the “dwyamushyayana” is connected 
with the two families, he says as follows (placi¬ 
tum 43): 

"The meaning of this explanatory passage is 
this : He only is connected to both families, who 
has been initiated under both family names ; not 
descendants beyond.” 


It might be understood from those words, without 
reference to what follows, that the issues of a 
“dwyamusbyayaon 1 ' do not belong to two families 
as their father. And Mr. Datar relies upon those 
words to suggest that if they cannot belong to both, 
they must retain the natural "gotra", i.e. they 
must belong to the natural family of their father. 
But that rule can have no application to the cir- f 
cumstances of the adoption in the present case. 
Placitum 44 has no direct bearing on the question 
as to the issues of the adopted, but it seems to me 
that placitum 45 is important. The author has 
laid down there the general rule for finding out the 
“gotra” of the offspring of the person adopted 
either in the "dwyamushyayana" or the "kevala” 
form. Undoubtedly, the translation in Sutherland 
is somewhat obscure, if I may say so with respect. 
But in his summary of S. 6 (at p. 669, Stokes) ho 
says as follows : 


"The adopted son, who is 6on of two fathers, in- 
herits the estate and performs the obsequies of both 
fathers. But the relation of his issue (except in the 
case of the ‘kritrima* son, as usually affiliated in 
the Maithila country) obtains exclusively to the 
family of the adoptive father.” 

That view, in my opinion, is directly based upon 
his interpretation of placita 45 and 46 of tho Dat- 
tnka Mimansa (S. 6). We have been supplied with a 
translation by Mr. Kane who appears on behalf of 
the respondents which attempts to remove some of 
the obscurities in Sutherland's translation. Mr. 
Kane’s translation is as follows : 


"The author (Sabaraswami) declares the family 
{ gotra’) requires to be known in tho instance of 

tho issue ( ) of tho dwyamu- 

shjayana and that^of the adopted son 
from him alone ( 

The words have been translated by 

Sutherland as "absolutely adopted son." That 
gives nso to the question whether placitum 45 is 
dealing both with the issue of "nitya dwyamushya- 
yana’ and “anitya dwyamushyayana” and also 
of the kevala” adoption. It is not quite clear why 
the author should have digressed from a discussion 
or the dwyamushyayana” form tho adoption bv re¬ 
ferring to the ‘'kevala” form. Tho rule in'that 
placitum might have been easy of application to 
offspring of both ft?* and ‘ dwyamu- 

sbyaynna , but for the difficulty created by the 

rioi ^f. whicb . Hterally mean 9 ‘from that 
• whloh ma y signify, 'from the fact of the in¬ 
itiatory ceremony' (see use of similar word in 

P 42> '. ^ ano Ea y fl ^at the word ^ 

means from him alone’ that is from tho gotra of 

the adopter alone ( ) and he 

ESJ«tJ 16w 18 £u PP° rt6d ‘to words that 

that the 'gotra' of the progeny 
( ) beyond the adopted son in both cases 

adoptl"S^ 18 kn ° WD ,r ° m lh ° 8° tra 0t the 
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a Mr. Kane lays emphasis on the word 

meaning the issue of the "dwyamushyayana" and 
that of the “dattaka” as explained by the words 

Mr. Kane says 

it is unnecessary to consider Mr. Datar’s ren- 

dering of the word in the consideration of 
the present case in view of the latter part of pla- 
cita 45 and 46. That is consistent with the view 
which Sutherland seems to have taken of S. 6 in 
in his Synopsis. Sutherland's translation of placi- 
tum 46 is as follows : 

"The author alludes to the adoption of one be¬ 
longing to the same general family, — ‘so also and 
etc.' That is,—if the natural and adoptive fathers 
belong even to the same general family, the dis¬ 
tinctive appellations are fixed by the adopter only 
for the adoption, and initiation are performed bv 
b him.” 

Mr. Kane has explained that placitum thus : 

"The author (Sabaraswami) speaks of the adop¬ 
tion of one belonging to the same gotra in the words 
‘similarly, etc.' This means that even when the 
natural father and the adoptive father have the 
same gotra, the progeny of the adopted boy is desig- 

nated () after the adopter 
alone, since it is he who performs the sacrament of 
adoption.*' 

The word 5 *TT^C«i: bears out what Mr. Kane has 
said in regard to the progeny of the adopted son. 
The serious difficulty presented by the texts and the 
obscure language in which the rule is laid down 
cannot be lightly brushed aside. But even if the ex¬ 
pression has the significance which Mr. Datar 
attaches to it, the question of the initiatory cere¬ 
monies does not arise in this case because the adop¬ 
tion has taken place with an express stipulation 
that the adopted shall be the son of the two and is 
in the "nitya” form and because the "gotra" of 
both parents is common. There is also a good deal 
of force in the argument that the rules as to the 
discovery of the "gotra" of the offspring of the 
adopted being an exception to the general rule that 
upon adoption there is an extinction of all connex¬ 
ion with the natural family, the exception should 
be limited to the express words used. Upon that 
ground, Mr. Kane has suggested, and I agree with 
him, that apart from the possible interpretation of 
placitum 42 it should be read subject to the author’s 
own definition of and the direction in placi - 

turn 45. It is difficult to see why there is no express 
rule governing the succession of the issue to the 
d natural familyof the adopted boy. The texts merely 
deal with his succession to the adopter's family. It 
is difficult to explain that omission. That may be 
due to the fact that the essential feature of "dwya¬ 
mushyayana" adoption is that the adopted person's 
status in the natural family is retained. If he be¬ 
longed to both families, and the stipulation was in¬ 
tended to perpetuate the line in the natural family, 
the "Rishis" perhaps assumed that the tie in the 
natural family continued not only for the personal 
benefit of the adopted but also for his descendants. 
They therefore took pains to determine the rule of 
succession in regard to the family of the adopter. 
That is perhaps an explanation why a special rule 
bos been framed with regard to the succession to 
the adopter. A simple and logical rule would have 
been that as the "dwyamushyayana" is the son of 
both parents bis children are the descendants o. 
both the families. But that simple rule has not 
been adopted in an attempt to evolve a rule for 
determining the "gotra*' of the descendants. And 


as we are not called upon to determine whether the 
respondents can claim to be the descendants of the 
adopted son in his natural family, the point need 
not be decided. It seems to me that in view of the 
directions in placitum 45 it is very probable that 
the "Rishis” intended that the offspring of a 
"dwyamushyayana" must participate in the in¬ 
heritance of the adopter, the propositus Narharrao 
in this case. On that ground it seems to me that 
the respondents were rightly given the succession 
certificate. Consequently, I agree with the order 
proposed by my learned brother. 

PER CURIAM. — Appeal and cros3-objection3 
dismissed with costs. 

G.N./R.K. Appeal dismissed. 

Hindu law — 

(a) (’40) Mulla, Page 543 S. 496. 

(*38) Gour, Page 235 Note 658 and S. 57. 

(b) (’40) Mulla, Page 543 S. 486 and Notes. 

(’38) Gour, Page 234 Note 653. 

(c) (’40) Mulla, Page 13 Pt. (a). 

(’38) Gour, Page 40 Pt. 6 and Paga 41 Note 149. 

(d) (’40) Mulla, Page 543 S. 486 and Notes. 

(’38) Gour, Page 235 S. 57 and Notes. 
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Ningappa Narasingappa Havaldar and 
another—Applicants 


Chandra Jakkappa Havaldar and 
another — Opponents. 

Civil Revn. Appln. No. 281 of 1941, Decided on 
26th November 1941, from order passed by First 
Class Sub-Judge, Belgaum, in Misc. Appln. No. 43 
of 1940. 

Bombay High Court Rules—Circular No. 1257 
of 1940—Costs of preparation of paper book not 
deposited by appellant in time — Court is not 
bound to dismiss appeal — It can excuse delay 
on proper terms if non-payment was due to 
sufficient reasons — Court has inherent power 
under S. 151, Civil P. C., to entertain application 
for restoration of appeal dismissed for non- 
compliance with circular—Powers under O. 41, 
R. 19, Civil P. C. are not exhaustive. 

The Court has power to go into the question a3 
to whether there was sufficient reason for not depo¬ 
siting the costs of the preparation of the paper book 
on the due date. The Bombay High Court Circular 
No. 1257 of 1940 does contemplate that the Court has 
power in proper circumstances to excuse the delay. 
The circular has not the effect of a rule under the 
Civil P. C. : ('26) 13 A. I. R. 1926 Bom. 548, Ap¬ 
proved . tP 1^9 C 1] 

But even so, the circular as it is worded does not 
make it obligatory on the Judge to dismiss the 
appeal without leaving any option to consider the 
merits of the reason for not depositing the costs. 
Order 41, R. 19 does not exhaust the powers of too 
Court in a proper case to re-admit an appeal or a 
application dismissed for default, and it is open to 
the Court in exercise of its inherent powers to deal 
with these matters under S. 151, Civil V.O., an 
make an order to that effect for the ends of justice 
or to prevent abuse of the process of the Court 
without any reference to the period of l.miUtion 
fixed for applications to re-admit appeal, or to 
restore any other proceeding dismissed for default. 



1942 


VlTHALBHAI V. LALBHAI 


Bombay 199 


(’21) 8 A.I. E. 1921 Bom. 20, Rel. on; 23 Cal. 339, 
0 Listing. [P 199 C 1, 2] 

The same principle equally applies to a case 
where an appeal is dismissed for non-prosecution 
when it is due to the fact that the costs of the pre¬ 
paration of the paper book had not been deposited 
in time and the Court has jurisdiction under S. 151 
to entertain application for setting aside that dis¬ 
missal and is not bound under the circular to dis- 
miss the appeal for non-payment of the costs on the 
due date. It has power to excuse the delay on pro¬ 
per terms if it is satisfied that the non-payment 
was due to sufficient reasons. [V 109 C 2] 

S. H. Belaxadi —for Applicants. 

R. S. Parulekar and B.*D. Beh\ — for Oppo¬ 
nents 1 and 2, respectively. 

ORDER. — This is a revisional application by 
b the appellants in an appeal which was pending 
before the First Class Subordinate Judge with 
appellate powers at Belgaum. The appeal was filed 
by the present applicants and it was fixed for hear¬ 
ing on 7th September 1940. Before that date a 
notice was served on the appellants on 2nd August 
for depositing the costs for the preparation of the 
paper-book of the appeal. According to the circular 
issued by the High Court those costs were to he 
deposited within a month from the date of the 
service of the notice, and the last date of the deposit 
was, therefore, 2nd September. As the amount was 
not paid on the due date, the appeal was dismissed 
on the next day, i.e., 3rd September, for want of 
prosecution. There is nothing to show whether the 
the parties or their pleaders were present in the 
Court on that date. Thereafter, on 1st October the 
e appellants applied to the Court to restore the appeal 
on the ground that the costs for the paper-book 
were not deposited on account of a bona fide mis¬ 
take. The learned Judge, however, was of the 
opinion that that application could not bo presented 
to the Court under O. 41, R. 19, Civil P. C., 1908, 
nor were the appellants entitled to invoke the help 
of the inherent jurisdiction of the Court under 
S. 151. He was further of the opinion that accord- 
ID6 to the High Coart Circular No. 1257 of 1940 if 
the deposit was not made within one month from 
the date on which notice had been given, the 
appeal was liable to be dismissed for want of pro¬ 
secution. He, therefore, felt bound to dismiss the 
appeal. Ho says that he could not grant the appel- 
Jants request and thus act contrary to the strict 
rule made by the High Court. 

The circular issued by the High Court ia not so 
o strict as the learned Judgesupposes. What the rule 
says is that the appeal shall be liable to be dis- 
missed and not that the appeal shall be dismissed, 
ihe circular does contemplate that the Court has 
power in proper circumstances to excuse the delay. 
In my opinion therefore, the learned Judge erred 
in thinking that he had no power to go into the 
whether there was sufficient reason 
for not depositing the coata on the due date. The 
oircular issued by the High Court has not the effect 

°' a ™' e ^ 9 , CWil Procedure Code aa held in 
50 Bom 793.1 But even so, the circular as it i 8 
worded does not make it obligatory on the Judge to 
dismiss the appeal without leaving any option to 
oonsider the merits of the reason for not depositing 
the oosts. 6 

It ia, however, contended by the opponents in this 

1926 Bom - 548 : 98 I.C. 754 • 50 

rann'v 7 tI” k Bom>LlR - 1082 . ^yanand Panda- 
rang y, Daji Narayan, 


Court that the appellant’s remedy was to apply for a 
review under O. 47, R. 1, and not to apply under 
S. 151, Civil P. C. Reliance is placed on the deci¬ 
sion in 23 Cal. 339, 2 where the appellant in an 
appeal from an original decree having failed to de¬ 
posit the estimated amount of costs for the prepara¬ 
tion of the paper-book, the appeal was dismissed 
under the rules of the Calcutta High Court and it 
was held that the matter before the Court was not 
an application for review of judgment and could not 
be disposed of by a single Judge of the High Court. 
The decision in that case does not really apply to 
the present case. In my opinion, the learned Judge 
had inherent jurisdiction to entertain the applica¬ 
tion made by the appellants. It has been held by 
our High Court in 45 Bom. 648’ that O. 41, R. 19,! 
does not exhaust the powers of the Court in a pro-j 
per case to re-admit an appeal or an application dis-i 
missed for default, and that it is open to the Court 1 
in exercise of its inherent powers to deal with these 
matters under S. 151, Civil P. C., and to make an 
order to that effect for the ends of justice or to pre¬ 
vent abuse of the process of the Court, without any 
reference to the period of limitation fixed for appli¬ 
cations to re-admit appeals or to restore any other 
proceeding dismissed for default. It is true that! 
those observations are made with regard to an! 
appeal or application dismissed for default. But in 
my view that would equally apply to a case where 
an appeal is dismissed for non-prosecution when it 
is due to the fact that the costs of the preparation 
of the paper-book had not been deposited in time. 

I think, therefore, that the learned Judge had 
jurisdiction to entertain the application under S. 151 
and he was not bound under the circular to dismiss 
the appeal for non-payment of the costs on the due 
date. He had power to excuse the delay on proper 
terms if he was satisfied that the non-payment was 
due to sufficient reasons. The learned Judge has 
not gone into that question, and I think it is, thero- 
fore, desirable to set aside the order of the learned 
Judge and send this matter baok to the District 
Court at Belgaum for hearing the parties on the 
question as to whether there were sufficient reasons 
for not depositing the coats of the paper-book. If 
the Court is satisfied that there were sufficient 
reasons, it would be justified in setting aside the 
dismissal of the appeal for non-prosecution on such 
terms, if any, as it may consider proper. The rule 
is made absolute with costs. Costs of the original 
application will be costs in the cause. 

Q-N./R.K. Ruk jnadd absolute . 

hS'?® Cal * 389 > Kamhari Sahu v. Madan 

Mohan Mitter. 

3-(*21) 8 A. I. R. 1921 Bom. 20 : 60 I. C. 919 • 45 
Bom. 648 : 23 Bom. L. R. 110, Sonubai 
hhivajirao. 
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<x 0^08), S. 14 — Certified copy 

of foreign judgment produced — Court is bound 
to presume that Court passing decree was of 
competent jurisdiction—Presumption how may 
be displaced by opponent. 

On production of a certified copy of a foreign 
judgment, it i3 obligatory on the Court to presume 
that the Court jessing the decree was of competent 
jurisdiction. It is open to the opponent however to 
show, either by following the record itself, that 
there was want of jurisdiction, or that the pre¬ 
sumption might be displaced by evidence led on the 
point. [p 200 C 2] 

(b) Civil P. C. (1908), Ss. 13 and 14—Action 
in personam on any cause of action — Cases in 
which foreign Courts have jurisdiction, stated 
£ —Circumstances in which foreign Courts do 
not acquire jurisdiction, indicated — Execution 
of power of attorney in favour of agent does not 
amount to agreement to submit to jurisdiction 
— Parties cannot resile from contract to submit 
to jurisdiction — “Conduct amounting to sub¬ 
mission to jurisdiction" explained. 

In an action in personam in respect of any cause 
of action the Courts of a foreign country have 
jurisdiction in the following cases : (1) Where at 
the time of the commencement of the action the 
defendant was resident or»present in such country, 
so as to have the benefit, and be under the protec¬ 
tion of the laws thereof. (2) Where the defendant 
is, at the time of the judgment in the action, a 
subject or citizen of such country. (3) Where the 
party objecting to the jurisdiction of the Courts of 
c such country has, by hi9 own conduct, submitted 
to such jurisdiction, i.e., ha3 precluded himself 
from objecting thereto—(a) by appearing as plaintiff 
in the action ; or (b) by voluntarily appearing as 
defendant in such action ; or (c) by having expressly 
or impliedly contracted to submit to the jurisdic¬ 
tion of such Courts. But, in an action in personam, 
the Courts of a foreign country do not acquire 
jurisdiction either (i)—from the mere possession by 
the defendant at the commencement of the action 
of property locally situate in that country : or 
(ii) from the presence of the defendant in such 
country at the time when the obligation in respect 
of which the action is brought was incurred in 
that country : 22 Cal. 222 (P.C.), Rel. on ; or (iii) 
from the fact that the defendant was carrying on 
business in such country through a manager or 
, agent at the time when tfce obligation in respect of 
* which the action is brought was incurred : (1875) 
1 Ex. D. 17 ; (1850) 9 C. B. 661 ; (1851) 16 Q. B. 
717 and (1908) 1 K. B. 302, Rel. on. [P 201C 1] 

An agreement to submit to jurisdiction does not 
result by reason of a power of attorney beiDg exe¬ 
cuted in favour of an agent. If there was a contract 
to submit to jurisdiction once in existence it is not 
open to either of the parties to resile from the 
same. On the other hand “conduct amounting to 
submission to jurisdiction” raises considerations in 
respect of the action of the parties at the date of 
the suit. In that view, the fact that the power of 
attorney was operative, that the agent in fact lived 
within jurisdiction and was served within the 
limits of the jurisdiction of the local Court are 
very material to be considered. But after the power 
of attorney has come to end and the agent has 
ceased to live within the jurisdiction, it cannot be 
said that the foreign Court still has jurisdiction : 
<’14) 1 A. I. R. 1914 Mad. 556, Expl. [P 202 C 2] 


(c) Civil P. C. (1908), s. 13 (e) - Claim in- „ 
eluding certain items for which defendant was 
not liable—Judgment cannot be said to have 
been obtained by fraud on Court. 

The fact that in obtaining the judgment the 
plaintiff had included certain item3 for which the 
defendant was not liable because they were paid to 
or spent on behalf of his "kul Mukhtyar” does not 
in law amount to fraud on Court. (P 203 C 1] 

(d) Civil P. C. (1908), S. 13 (b) — Decision 
held on merits—Fact that defendant did not 
appear cannot make it otherwise. 

W here the Court bas taken evidence and exa¬ 
mined witnesses and after taking all the oral evi¬ 
dence and considering the same together with the 
documents had decreed the claim, the decision must 
be treated as given on merits and the fact that the 
defendant did not appear cannot make it otherwise. / 

[P 203 C 1] 

M. Y. Dcsai and K. T. Desax — for Plaintiff. 

Purshottam Tricumdas and J . 3/. Shelat — 

for Defendant. 

JUDGMENT.—[His Lordship after stating the 
facts continued.] These being the facts the first 
question for consideration is whether the Kathore 
Mahal Court was a Court of competent jurisdiction 
within the meaning of S. 13, Civil P. C., 1908. In 
this connexion it is material to bear in mind that 
the jurisdiction of the Kathore Mahal Court for the 
purpose of passing a decree enforceable in the terri¬ 
tory of H. H. the Gaekwar of Baroda is different 
from the jurisdiction contemplated by S. 13, Civil 
P. C. That Court may have jurisdiction, if a part 
of the cause of action arose within its jurisdiction to 
pass a decree. But when the defendant did not owe g 
any allegiance to H. H. the Gaekwar of Baroda and 
was not a resident within the jurisdiction of the 
local Court on the date of the suit, different con¬ 
siderations arise in respect of the enforceability of 
the decree in a foreign territory. Section 14, Civil 
P. C., provides : 

“ The Court shall presume, upon tbe production 
of any document purporting to be a certified copy 
of a foreign judgment, that such judgment was 
pronounced by a Court of competent jurisdiction, 
unless the contrary appears on the record ; but such 
presumption may be displaced by proving want of 
jurisdiction.” 

On production of a certified copy of a foreign 
judgment, it is obligatory on the Court therefore to 
presume that the Court passing the decree was of 
competent jurisdiction. It is open to the opponent 
however to show, either by following the record 
itself, that there was want of jurisdiction, or that 
the presumption might be displaced by evidence led 
on the point. Both sides have led evidence. In my' 
opinion the relevant facts proved are as follows : 

1. That the defendant i3 a British Indian subject. 

2. That at no time material to the litigation he 
had resided within the territories of H. H. tbo 
Gaekwar. 

3. That although Ranchhodji held a power of 
attorney and lived within the jurisdiction of the 
Kathore Mahal Court when the transactions took 
place, the power of attorney was revoked before 
the suit and Ranchhodji (on the admission of Ram- 
bhai) had gone to live at Amalsad (in British India 
and lived there for many months before the date of 

lh 4. S That Bhuljibhai did not hold any power of 
attorney in terms of Ex. 1 although he may have 
been described as “Kal Mukhtyar” and may have 
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acted as a recognized agent of the defendant. Ho 
bad ceased to do so and was living in Bulsar at the 
date of the suit, having left Kosumba and Umar- 
pada soon after 1936. 

5. That at the date of the suit therefore, there 
was no agent of the defendant living within the 
jurisdiction of the local Court. 

6. That the business of the defendant had ceased 
in October 1936. 

7. That the summons in the suit was served on 
the defendant in Bombay. In Dicey’s Conflict of 
Laws, it is stated as follows (Rule 95) : 

"In an action in personam in respect of any 
cause of action, the Courts of a foreign country have 
jurisdiction in the following cases : — 

“First case. — Where at the time of the com¬ 
mencement of the action the defendant was resident 
,or present in such country, so as to have the benefit 
and be under the protection, of the laws thereof.” 

[On the facts proved, in my opinion, this does 
not apply.] 

l, Scco7id case : — Where the defendant is, at the 
time of the judgment in the action, a subject or 
[citizen of such country.” 

(On proved facts this also does not apply.] 
“Third case. —Where the party objecting to the 
jurisdiction of the Courts of such country has by 
his own conduct, submitted to such jurisdiction, 
i.e., has precluded himself from objecting thereto_ 

(a) by appearing as plaintifl in the action; or 

(b) by voluntarily appearing as defendant in such 
action; or 

(c) by having expressly or impliedly contracted to 
submit to the jurisdiction of such Courts.*’ 

[On proved facts it is clear that (a) and (b) do not 
apply.] The question remains to be considered only 
m respect of (c), namely whether by bis conduct 
the defendant had expressly or impliedly con- 
to 8ub *it to tho jurisdiction of the Kathore 
Mahal Court. Rule 96 in Dicey’s Conflict of Laws 
runs as follows : 

“In an action in personam the Courts of a foreign 
country do not acquire jurisdiction either — 

(1) from tho mere possession by the defendant at 
tho commencement of the action of property locally 
situate in that country; or 

(2) from the presence of the defendant in such 

T n ‘ r V ‘ he t ‘. me when the obligation in respect 
of which the action i3 brought was incurred in that 
country; or 

(3) from the fact that tho defendant was carrying 

through a manager or 
ft r‘“« L t he t|nie when the obligation in respect of 
which the action is brought was incurred.” 

These rules have been accepted generally by 
Courts as correctly stating the lew on the qu^tion 
of enforcement of a foreign judgment. It is? there- 

on hnit a -,u h ° fact that tho def endant carried 

Mahal<w7fi n i 6 jarisdiotion of th e Ratbore 
h gh an agont at tho tiDlc °f tho 
obligation in respect of which tho action was 

n0t give jof'sd'ction to the Katho™ 

f , nr he r emphasizes that even tho pro- 
senco of tho defendant in such a country at the 
time does not impart jurisdiction to tho local 
Courts over a foreigner. 22 Cal. 222» is the leading 
case in India on this question. ® 

b ° half the plaintiff, it was urged that 

fnifoSlSr the , d tf cndttn l t d,d not r< »'de within tho 
jurisdiction of tho Kathore Mahal Court, inasmuch 


Vn 5 } Cal - 222 : 21 l - A. 171 : 6 Sar. 
(T. 0.), Qurdyal Singh v. Raja of Faridkot 
1942 B/28 & 27 
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as he had given a power of attorney in favour of 0 
Ranchhodji aod because under similar representa¬ 
tions Bhuljibhai later on acted on his behalf, the 
defendant hud agreed to submit to the jurisdiction 
of the Court. It was urged that because in the power 
of attorney the agent was authorized to file suits 
and the word “vivad” (which is officially translated 
as appeal) is used, there was also power to defend 
suits. In view of the official translation I am unable 
to consider that “vivad” means“todefend.” There¬ 
fore, the plaintiff’s contention must rest on the 
words used in the power of attorney which autho¬ 
rizes the agent to file suits. In this respect the 
plaintifl strongly relies od 37 Mad. 163. 3 In that 
case a power of attorney in the English form was 
given to the agent who at the date of the suit con¬ 
tinued to be the authorized agent of the defendant 
and resided within the local jurisdiction of the 
Court. It was held that on the facts therein found / 
there was a submission to jurisdiction and the 
foreign judgment was held enforceable. I shall deal 
with the facts therein in detail hereafter. In support 
of the propositions formulated in Dicey (1875) 1 Ex. 

D. 17,3 (1850) 9 C. B. 661.4 (1351) 16 Q. B. 717* 
and (1898) 1 K. B. 302° aro principally relied upon. 

In (1875) 1 Ex. D. 17, 3 the defendant was the 
holder of shares in a French company, having a 
local domicile in Pari9, and thereby became subject 
to all the liabilities, rights and privileges attaching 
or belonging to share-holders and in particular to the 
conditions contained in the statutes or articles of 
association. By those statutes or articles it was pro¬ 
vided and agreed that all disputes arising during the 
liquidation of the company should be submitted to 
the jurisdiction of the French Court; that every 
share-holder provoking a contest must elect a domi- g 
cile at Paris, and in default election might be made * 
for him at the office of the Imperial Procurator of 
the Civil Tribunal of the department in which tho 
office of the company was situated, and that all 
summonses, etc., should bo validly served at the 
domicile formally or impliedly chosen. Tho com¬ 
pany becarao bankrupt and by the laws of Franco 
tho defendant's unpaid calls became payablo. Tho 
defendant made default and provoked a contest. Ho 
never elected a domicile. Theroupon the plaintiff 
caused the summons, etc,, to be served at the offico 
of the company aforesaid. It was held that tho judg¬ 
ment so obtained was enforceable in a foreign Court. 
That decision clearly shows an agreement oontainod 
in tho statute founding tho company between the 
share-holders and the company by which the share¬ 
holders agreed to be bound by tho decision of the 
French Court as to their liability under tho shares, h 
It was a clear case of expross agreement and within 
the statement of law found in Dicey. 

In (1850) 9 C. B. GGl* it was held that a statute 
authorising an incorporated company to sue or bo 
sued in tho name of its chairman constituted tho 
chairman when so suing or sued an agent for tho 
members of the company in the affairs of tho com- 
pany. 1 he members of a company, formed for the 


oo o : it* i 




l n. l. i\. Ziu-l aiftd, 

37 Mad. 163 : 24 M. L. J. 619,' Ruiimnathan 
Chettiar v. Kahmuthu Pillai. 

ii 87 n! D> 17 : 45 L - Ex. 15 : 33 L. T. 

v. Adamson. 

4 intH r u , B , 601 19 L - J - G - l> - 345 : 14 Jur- 

1094, Bank of Australasia v. Harding. 

5 v 18 Q; B- 717 : 20 L. J. Q. B. 284 : 16 
Jur. 967, Bank of Australasia v. Nias. 

6 ‘ < 1908 ) 1 K. B. 302 ; 77 L. J. K.B. 180 • 98 L T 
30-1 ; 24 T. L. R. 86, Emanusl v. Synion.’ L,T * 
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a purpose of carrying on business in a colony, are not 
discharged from liability on judgment obtained in 
the colony against the chairman, by reason of their 
having been resident in England, not being served 
with process, and having received no intimation of 
the proceedings. That decision is also based on an 
express contract because by the statute authorising 
the incorporated company to do business, it was 
provided that the chairman was the party named 
therein to sue or be sued in the matter as an agent 
of the member in the affairs of the company. The 
individual members agreed to make the chairman 
their statutory agent. They had therefore in terms 
agreed to submit to the jurisdiction of the Court 
and that decision is also clearly based on an agree¬ 
ment between the parties. (1851) 16 Q. B. 717 6 was 
also decided on a statute similarly worded. 

. (1908) 1 K. B. 302° lays down the general pro¬ 

position that merely because the defendant had 
entered into a partnership, which worked within 
the jurisdiction of the local Court, that Court did 
not acquire jurisdiction over him personally if he 
was residing outside and was a foreigner. No deci¬ 
sion of the English Courts had gone to the length 
of saying that by reason of a power of attorney being 
executed in favour of an agent there resulted an 
agreement to submit to jurisdiction. Theonly Indian 
case on the point cited to me is 37 Mad. 163. 2 The 
terms of the power of attorney in that case, as 
pointed out in the judgment, were very wide. It 
conferred the widest powers and authorised the 
agent on behalf of the firm to demand, sue for, 
collect and receive, etc., the rents and profits of any 
tenancies, to take and use all lawful proceedings and 
means by distress or action or otherwise for recover- 
e ing such rents and for enforcing the performance of 
any covenants or for evicting, ejecting or recovering 
damages from tenants ; to demand, 6ue for, enforce 
payment of all moneys, securities or personal estate 
and to prove in any bankruptcy for any property 
due, to adjust, settle, compromise or submit to arbi¬ 
tration any debt; to commence, prosecute or enforce 
or defend, answer or oppose all actions and other 
legal proceedings and demands touching any of the 
matters aforesaid or any other matters in which the 
defendant may be held interested and generally to 
act as his attorney in relation to all matters in 
which he may be interested. It was pointed out that 
the agent at the date of the suit was in fact within 
the jurisdiction and the power-of-attorney was in 
existence and operative. To put it in other words if 
a party is doing business within the local limits of 
the Court through an agent who has the widest 
d powers and who has effected transactions, it is diffi¬ 
cult for the Court to hold that the defendant had 
not submitted to the jurisdiction of the Court if 
that agent, at the date of the suit, was continuing 
to hold that same authority, and was continuing to 
carry on business and to file suits, defend suits and 
in fact receive the process of the Courts. To hold 
otherwise, appears to be somewhat astounding. That 
position was strongly pressed on the Court in that 
-case. I should point out that in the course of his 
judgment Napier J. expressly stated that he did not 
hold that by reason of the existence of such a 
power of attorney there was an agreement to submit 
to jurisdiction. After noticing the two Bank of 
Australasia cases Napier J. remarked (p. 174) : 

“They are treated by Mr. Dicey as examples of 
submission and it is clear that they are not cases 
where the defendant's liability is based on the fact 
that he was the plaintiff in the lower Court, or 
appeared in the euit or contracted with the other 


party to the 6uit to submit the matter of the suit to 
the jurisdiction of the Court.’* c 

He has thereby emphasised that the existence of 
an agent empowered in that way within jurisdiction 
of the Court, even when the power of attorney was 
operative at the date of the suit, did not amount to 
a contract between the creditor and the debtor to 
submit the matter of the suit to the jurisdiction of 
the Court. Within the meaning of the general word 
‘conduct* used in the rule stated in Dicey the Court 
held that by his conduct the defendant had sub¬ 
mitted to such jurisdiction. That is entirely a 
different proposition from stating that by reason of 
the power of attorney there arose a contract to sub¬ 
mit to jurisdiction. If there was such a contract 
once in existence it was not open to either of the 
parties to resile from the same. On the other hand, 
“conduct amounting to submission to jurisdiction” 
raises considerations in respect of the action of the 
parties at the date of the suit. In that view the fact 
that the power of attorney was operative, that the 
agent in fact lived within jurisdiction and was 
served within the limits of the jurisdiction of the 
local Court are very material to be considered. I am 
unable to treat that decision as going to the length 
of holding that after the power of attorney had 
come to an end and the agent had ceased to live 
within the jurisdiction, there still subsisted a con¬ 
tract between the parties to submit to the jurisdic¬ 
tion of the local Courts all disputes arising in 
respect of the transactions effected under the power 
of attorney granted by the defendant. In my opinion 
the plaintiff’6 argument is against the principle that 
the mere fact that the defendant at the date of the 
transaction lived within the jurisdiction amounted 
to an agreement to submit to jurisdiction or give a 
foreign Court jurisdiction over a foreigner resident 
outside. 37 Mad. 163, 2 therefore, does not help the 
plaintiff. 

Reverting to the question raised by S. 14, Civil 
P. C., I have therefore to find whether on the evi¬ 
dence the defendant had 6hown that the foreign 
Court was not a Court of competent jurisdiction to 
pronounce judgment against him. Excepting the 
fact that there wa9 a power of attorney given in 
favour of Ranchhodji at the time of the transactions, 
there is nothing more on which the plaintiff can 
rely. In my opinion the defendant had discharged 
the burden which lay on him to establish that the 
foreign Court was not of competent jurisdiction, 
and that issue must be found in favour of the 
defendant. By his affidavit the defendant raised the 
question of fraud. A very halting statement was 
made in the course of his evidence which does not 
show that there was any fraud on the Court. To put 
it at its highest, it was distantly suggested that in 
obtaining the judgment the plaintiff had included 
certain items for which the defendant was not 
liable because they were paid to Bhuljibhai or spent 
on behalf of Bhuljibhai. In law that does not amount 
to any fraud on the Court, and having regard to tho 
evidence, that contention was given up in the course 
of argument. The last contention that the decision 
was not on merits has no substance and was not 
even argued. It is clear that the Kathore Mahal 
Court had taken evidence and examined witnesses. 
After taking all the oral evidence and considering 
the same together with the documents, the Court 
had decreed the claim. It is clear, therefore hat 
the decision given was on merits and the fact that 
the defendant did not appear did not make it other¬ 
wise. The result is that the present proceedings 
must fail. 



a 
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is the value of the subject-matter in dispute, he 
should base the advocate's fee on that value. But 6 
the Taxing Officer should never base the advocate’s 
fee on an amount in excess of the pecuniary juris¬ 
diction of the Court which tried the suit : Case law 
referred. [P 20 1 C 2] 

(b) Bombay High Court (Appellate Side) Rules, 
Appendix E — Allegation as to value ol suit 
property made by party alio intuitu — It is 
unfair to hold party to that allegation in as¬ 
certaining value for pleader's fee. 

It would be hardly fair in ascertaining for 
pleader's fee, the value of the subject-matter of the 
suit to hold a party to an allegation as to that value 
made alto intuitu. [P 204 C 2) 

1?. A. Jahagirdar, Government Pleader 

— for Appellant. 

K. J. Kale — for Respondents. . 

BEAUMONT C. J. — This is an application to 
the Court under R. 132, Appellate Side Rules. 
The question relates to the amount allowed by the 
Taxing Officer for the advocate’s fee, and the appli¬ 
cation raises an important question of prinoiple. 
The suit is a suit for an injunction, in which the 
plaintiff asks that the defendants may be restrained 
from interfering with his possession of the suit 
property. The plaintiffs case was that ha was the 
absolute owner of the suit property as his separate 
estate, and the defence was that ,the property was 
joint family property and vested in the plaintiff and 
the defendants, the plaintiff’s share being au un¬ 
divided third. The plaintiff's suit failed at the trial, 
and his appeal to the Assistant Judge and a second 
appeal to this Court were dismissed. In the result, 
therefore, the finding is that the property is not the 
separate property of the plaintiff. 9 

It is plain that although this is in form a suit for 
an injunction, it is really a suit which raises the 
question as to the plaintiff's title to the suit land. 

If the plaintiff had 6ued for possession of the suit 
land, he would have had to pay oourt-fee on the 
value of the land ascertained under S. 7 (v), Court- 
fees Act. No doubt, he did not require an order for 
possession, because be was in possession, and we do 
not suggest that be was not entitled to file this suit 
for an injunction. Where a suit is for an injunction, 

tho amount of the oourt-fee is fixed by the plaintiff 

arbitrarily in his plaint in aooordanoe with S. 7( iv) 

(d), Court-fees Aot, and the plaintiff in the case 

wsessed the court-fee at Rs. 6. Under S. 8, Suits 

Valuation Act of 1887, m a suit for an injunction 

the value as determinable for the computation of 

and J alu . e for P ur P°ses of jurisdiction ft 

Of in^- r 6 ' T hat b ?' n8 so ’ the value for purposes 
of jurisdiction being le3s than Ra. 6000, the rase 

was triaWe by a Second Class Subordinate Judge. 

su^W «n k • ^ ‘S® qUeS ‘ i0n of the valuation of 
suits for an injunction and some other suits of the 

wtT d S 'J (iv) ’ *«s Act, is a 

migbt . wa11 ® n 6 a 8® tho attention of 
the Legislature. It frequently happens that in the 

course of tho trial of a suit, whero the oourt-fee is a 
nominal ono, it transpires that the aotual value of 

i b much M ffiX; fl 01 the ? U ‘‘ “ D b0 ascertained at 
real anhier^maH P artiQu l n r case the 

°*U>8 suit is tho plaintiff’s right 
Itv S ed tW0 -‘ hirda share of the suit pro- 

ITiStoht k! A “ W k. fth Vorj muoh mor ® ‘han Rs. 6. 

£ “'« bt S d ,M rable t0 « ive thc Court jurisdiction 
m coses of this sort to revise the valuation of the 

®if mp as a r63ul ‘ evidence given at the 
f“ d lh , Ui ! ! a *® loss of revenue to Government 
and we are told that that practice has been adopted 


On the question of costs I have heard counsel on 
both sides. When the matter came in Chambers all 
the three points raised in the three issues were 
pressed. Having regard to the fact that fraud was 
alleged, it was obvious that thc matter could not be 
decided on affidavits and oral evidence was neces¬ 
sary. It was, therefore, adjourned into Court. The 
plaintiff came to Court to meet the charge of fraud 
and to meet the contention that the decision was 
not given on merits. Considerable inspection was 
given and taken and the books of account were care¬ 
fully looked into by the attorneys to meet the 
• defendant’s contention. As the evidence wus very 
flimsy on the question of fraud, the learned counsel 
for the defendant very wisely did not press issues 2 
and 3, but that did not in any way diminish the 
costs thrown away by the contentions having been 
raised by the defendant in his affidavit. It is true 
° that a very large portion of the argument in Court 
was on the question of the alleged agreement to 
submit to jurisdiction. But the prior preparation 
was mostly if not wholly confined to the question of 
facts raised in issues 2 and 3. Taking everything 
info consideration, I think that there should be no 
order os to costs throughout these proceedings. The 
result is that the notice is discharged ; no order as 
to costs throughout. 

G.N./R.K. Notice discharged. 

C. P. C. — 

(a) (’-10) Chitaley, Ss. 13 and 14 N. 11 Pt. 1 . 

(b) (’40) Chitaley, Ss. 13 and 14 N. 9 Pt. 8a and 
N. 12. 

('41) Mulla, Pages 97 and 98, Note “Submission to 
jurisdiction of foreign Court." 
c (c) (MO) Chitaley, Ss. 13 and 14 N. 16. 

(Ml) Mulla, Page 100, Note “Clause (e). M 
(d) (M0) Chitaley, Ss. 13 and 14 N. 13 Pt. 5. 

(Ml) Mulla, Page 99 Pt. (k). 
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SPECIAL BENCH 

Beaumont C. J., Wassoodew 
and Sen JJ. 

Rama Kalinga Mahar — Plaintiff 

— Appellant 
v. 

Balapa Kalinga Mahar and another _ 

Defendants — Respondents . 

d , Civil A PP ln * No « 782 of 1941, Decided on 30th 
w January 1942. 

(a) Bombay High Court (Appellate Sides) Rules, 
Appendix E — Advocate’s fee — Rule for com¬ 
putation stated — Suits for injunction—Method 
ot computation of advocate’s fee indicated. 

Undor Appendix E the advocato’s fee should be 
computed on the value of the subject-matt or in 
dispute, where that value can be ascertained by the 
Taxing Officer from materials on the record aub 
ject to the qualification that the value of the subject 

the tor ascertaining 

the pecuniary jurisdiction of the Court whioh tried 

su,t - (P 204 |C 2] 

In the case of an injunction where it is imp*, 
a ble to ascertain the value of the subject-matter in 
dispute for example a suit for injunction to restrain 

s to So^K mth i a i right °/ way the P"* 0 * courae 
is to allow the minimum fee. But if the materials 

on record enable the Taxing Officer to SyS 
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a in other provinces. However, in this particular case 
there is no doubt that the plaintiff was entitled to 
value the suit for purposes of court-fee at Rs. 5, 
and that determined the value for purposes of 
jurisdiction. 

What we have to deal with is the question of the 
advocate's fee. That subject is dealt with in matters 
in the High Court by Appendix E of the Appellate 
Side Rules. The provisions of Appendix E follow 
the terms of the Pleaders’ Act, which relates to 
litigation in the mofussil. Rule 1 of Appendix E 
provides that in suit3 which decide on the merits 
the real dispute between the parties, and in, among 
other things, appeals from decrees (including pre¬ 
liminary decrees) other than appeals from execution 
proceedings which decide on the merits the real 
dispute between the parties, the amount of the 
advocate’s fee shall be computed on the amount Qr 
& value of the subject-matter in dispute in the suit, 
appeal or proceeding at the rates therein specified. 
The learned Government Pleader on behalf of the 
plaintiff contends that the value of the advocate’s 
fee under that rule should be the same as the value 
for purposes of the court-fee and for jurisdiction, 
and that on that basis the value of the subject- 
matter being Rs. 5, only the minimum advocate’s 
fee should be allowed under Appendix E, R. 6 . But 
it is to be noticed that Appendix E does not refer to 
the value for purposes of the court-fee or jurisdic¬ 
tion. It base9 the amount of the advocate’s fee on 
the amount or value of the subject-matter in dis¬ 
pute in the suit. 

It was held in 29 Bom. 229, 1 which was a suit 
for possession of land, that in such a suit the advo¬ 
cate’s fee should be calculated on the actual value 
c of the property, and not on the value estimated for 
purposes of court-fee under the Court-fees Act. 
That principle has been applied in two cases of 
suits for an injunction. Those two cases are 28 
Bom. L. R. 5822 Qn d 30 Bom. L. R. 673.3 In the 
first of those cases the injunction asked for was to 
restrain Government from taking possession of land 
acquired compulsorily under the Land Acquisition 
Act, and the Court held that the advocate’s fee 
should be based on the value of the land. Whether 
that valuation was right may perhaps be open to 
question, because the subject-matter of the suit was 
not really the value of the land, but the difference 
between the value of the land and the 6um which 
Government was going to pay for it under the Land 
Acquisition Act. However, the principle was adop¬ 
ted that in a suit for an injunction, where it is pos¬ 
sible to ascertain the value of the subject-matter 
d that value should be the basis for determining the 
advocate’s fee. In 30 Bom. L. R. 673 3 the suit was 
for a declaration ftnd an injunction to restrain a 
municipality from spending a sum of Rs. 20,000 
contrary to law, as the plaintiff alleged, and there 
the advocate’s fee was based on the sum in dispute, 
that is to say, Rs. 20,000. In both those cases there 
were materials on record, which enabled the Court 
to ascertain what was the real value of the subject- 
matter in dispute. In 39 Bom. L. R. 1257* that 

1. (’05) 29 Bom. 229: 7 Bom. L. R. 131, Bai 

Meherbai v. Magancband. n oon . 

2. (’26) 13 A. I. R. 192G Bom. 369: 96 I. C. 329. 
28 Bom. L. R. 582, Nur Mahomed v. Secretary of 

3 St C2°8) 15 A. I. R. 1928 Bom. 247: 111 I. C. 886: 
30 Bom. L. R. 673, Kasanji v. Surat 
4 . (’38) 25 A. I. R- 1938 Bom. 148: 174 I. C. 67: 
39 Bom. L. R. 1257, Parshottam v. Secretary of 
State. 


was not possible, and in that case the Court al¬ 
lowed only the minimum advocate's fee under 
Appx. E, Rule 6. 

We think the true rule to be derived from the 
term3 of Appx. E and the decisions upon it, is that 
the advocate’s fee should be computed on the value 
of the subject-matter in dispute, where that value 
can be ascertained by the Taxing Officer from mate¬ 
rials on the record. In the case of an injunction, it 
may frequently bo quite impossible to ascertain that 
value, for example, in a suit for an injunction to 
restrain interference with a right of way. In such 
a suit the value of the right of way may bear little 
relation to the value either of the dominant tene¬ 
ment or of the servient tenement, and the value of 
the benefit to the dominant tenement and the 
burden to the servient tenement may not be the 
same. In such a case, it is impossible for the Taxing 
Officer to 6ay what is the value of the right of way 
which is in dispute, and in 6uch a case his proper 
course is to allow the minimum fee. But if the 
materials on record enable the Taxing Officer to 1 
say what is the value of the subject-matter in dis-* 
pute, he 6hould base the advocate's fee on that 
value, subject however to this qualification, that 
the value of the subject-matter of the suit should 
never be regarded as greater than the amount 
necessary for ascertaining the pecuniary jurisdic¬ 
tion of the Court. It may, no doubt, sometimes 
happen, as was noticed in 39 Bom. L. R. 138,3 that 
a Second Class Subordinate Judge, whose jurisdic¬ 
tion is limited to Rs. 5000, may be justified in 
trying a suit, where the subject-matter really ex¬ 
ceeds that value, the suit being one in which the 
plaintiff has fixed arbitrarily the value for court- 
fees, which determines the value for jurisdiction. 
But however that may be, it seems to us that it 
would be illogical in a suit tried by a Court on the 
basis that the value of the subject-matter does not 
exceed Rs. 5000, to allow a higher figure for the 
advocate’s fee. The whole procedure would be 
different, if the value of the subject-matter for 
jurisdiction exceeded Rs. 5000. We arc dealing in 
this case with a second appeal, but if the value of 
the subject-matter had exceeded Rs. 5000, there 
would have been no second appeal; there would 
have been only a first appeal to this Court. There¬ 
fore, we think that the Taxing Officer should never 
base the advocate’s fee on an amount in excess of 
the pecuniary jurisdiction of the Court which tried 
the suit. 

Now, in this case, as we have already indicated, 
we think the real subject-matter in dispute is the 
plaintiff’s right or interest in two-thirds of the suit 
property. Evidence was given that the suit pro¬ 
perty had been acquired for sums amounting to Rs. 
8000. In the course of the trial, the ^ad 

alleged that the value had risen to Rs. 50,000, anu 
the Taxing Officer has held him to that allegation, 
and has based the advocate’s fee on that value. 
Apart from the fact that that exceeds the pecuniary 
jurisdiction of the Court, we think that it would be 
hardly fair in ascertaining value for ploader s fee 
to hold n party to an allegation as to va ue made 
alio intuitu. But we see no reason why tbo Loan 
should not act on the evidence that the proper^ 
was acquired for Rs. 8000, and, at any rate, has not. 
deteriorated in value according to the pl^Uff s 
own case. We think, therefore that the advwate s 
fee should be based on two-thirds of B«- 8000, not 

5. (-37) 24 A. I.~R. 1937 Bom. 167: 168 I. C. 449: 

I. L. R. (1937) Bom. 623: 39 Bom. L. R. 138, 

Jamanadas v. Chandulal. 


1942 


Warubai v. Shivshankar (Beaumont C. J.) 


Bombay 205 


exceeding Es. 5000. As two-thirds of Rs. 8000 does 
a exceed Es, 5000, the proper order to make is that 
the advocate’s fee should be based on a value of 
Es. 5,000. The applicant must pay the costs of the 
application. 

G.N./R.K. Order accordingly. 
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Beaumont C. J. and Sen J. 

Emperor 

v. 

Chunilal Bhagwanji — Accused . 

Criminal Appeal No. 165 of 1941, Decided on 3rd 
February 1942, against order of acquittal passed by 
Sess. Judge, Surat. 

b Criminal P. C. (1898), S. 545—Compensation 
awarded to complainant — He is entitled to 
notice of appeal or revision but hearing his 
counsel is in discretion of Court. 

Where a person, whether the complainant or 
some one else, has been awarded compensation 
under S. 545, Criminal P. C., he ought to be served 
with DOtice of an appeal or revision application 
which may result in the order of compensation 
beiDg set aside. If he appears, it will be in the dis¬ 
cretion of the Court to hear his advocate or to de- 
clino to do so. But if he is served with notice, he 
can, at any rate, see that his view is placed before 
the Court by the advocate appearing for Govern¬ 
ment: (M0) 27 A. I. R. 1940 Bom. 14, Ref. 

[P 205 C 1, 2] 

(The omission to serve notice on the complainant 
c held did not vitiate the order.) [P 205 C 2] 

Cr. P. C. — 

(Ml) Chitaloy, S. 422 N. 4 Pt. 2; S. 545 N. 16 Pt. 1. 

(Ml) Mitra, Page 1334 N. 1137. 

R. A. Jdhagirdar , Government Pleader — 

for Government of Bombay. 

B. R. Ambedkar and B. Q. Thakor — 

rr w . . for Accused. 

if. A/. C hoksi — for Complainant. 

BEAUMONT C# J. —> (After upholding the ac¬ 
quittal on merits, his Lordship proceeded.) With 
regard to the point of practice, it was recently held 
by this Court in 41 Bom.L.R. 12311 that in appeals 
agaiDBt conviction only the Crown is entitled to be 
served with notice and to be heard, though in pri¬ 
vate prosecutions especially the Court may, in ita 
d discretion, allow the complainant to be heard; and 
in my opinion, that rule applies to cases in which 
the complainant has been awarded compensation 
out of a fine imposed. But, the further question 
arises, whether in cases in which some award has 
been made either to the complainant or to some- 
body elae, notice should be served on the person 
entitled to tho award. The practice in this Court 
seems to be that in revision applications where com¬ 
pensation has been awarded to the complainant 
notice is served upon him; but that is not done in 
cases of appeals. We think the correct rule should 
be that where a person, whether the complainant 
or some one else, has been awarded compensation 
under S. 545, Criminal P. C., he ought to be served 
with notice of an appeal or revision application 
which may result in the order of compensation 
b eing set aside, li he appears, it wil l bo in the dis- 

V A,I,R * 1940 Bozn * 14 : 186 I-C. 795 : 41 

B : 41 B0m * L ' * 1231 ‘ Pwft *ji *• 


cretion of the Court to hear his advocate or to 
decline to do so. But if he is served with notice, he 
can, at any rate, see that his view is placed before 
the Court by the advocate appearing for Govern¬ 
ment. In this case we have no doubt that if notice 
had been served on the complainant, the learned 
Judge would not have thought it necessary to hear 
the complainant’s counsel as well as counsel for the 
Crown who was heard. Therefore, the omission tx>\ 
serve notice on tho complainant has not vitiated the 
order of the Sessions Judge. The appeal, therefore, 
will be dismissed. 


R.K. 


Appeal dismissed. 
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Beaumont C. J. and Sen J. 

Warubai Kriparam Wani — Accused f 

v. 

Shivshankar Balmukund Shukla — 

Complainant. 

Criminal Revn. Appln. No. 450 of 1941, Decided 
on 20th January 1942, from order of Police Patel, 
DharaDgaon. 

Bombay Village Police Act (8 of 1867), S. 17 
— Pleader can be engaged but presence of 
accused cannot be dispensed with. 

The words of S. 17 are mandatory. Even if tho 
accused person does appear by a pleader, the pro- 
ceedings must be in his presence. Therefore, the 
Police Patel has no discretion in the matter, and he 
cannot dispense with tho presence of the accused 
although the accused can engage a pleader. 

„ „ . (P 205 C 2] o 

Y. V. Dxxtt — for Applicant. 

BEAUMONT C. J. —This application raises a 
small pomt under the Village Police Aot. The ac¬ 
cused was charged under S. 14, which enables the 
Police Patel to try cases of petty assault or abuse, 
lhe applicant made an application stating that she 
is a very respectable lady and comes from a high 
family, and asking to be allowed to appear by her 
pleader. The Police Patel rejected the application on 
the ground that there is no provision in tho Village 
Eolice Act for appearance through a pleader. That 
no doubt is true, but, on the other hand, S. 340, 
Criminal P. C., enables any person, accused of an 
oflence before a criminal Court, to bo defended by a 
pleader as of right; and I have no doubt that the 
Police Patel acting under S. 14 Is a criminal Court 
.therefore, the accused person has a right to appear h 
' a pleader. But there is no provision in the * 

Vi Rage Pohce Act, corresponding to S. 205, Crimi- 
nal P. C., which enables a Magistrate, if he thinks 
Ht, to dispense with the personal attendance of the 
abused person and permit him to appear by his 
pleader. Seotion 17, Village Police Act,provides, so 

l?,nlf S h mate V a ’ i h u\i h ° P roceedin g9 under S. 14 
. ft K nd held ,' n presence of the parties, 
and, I think, those words are mandatory. Even if 
the accused person does appear by a pleader, the 
proceedings must be in his presence. I think there 

L°e re h‘ h d a V he , PoHc .? Patel ri « ht *» : thS 

* d d,80reli °? the mattor, and that he 
1 dl8pen ? e Wltl ? the presence of the aooused, 
bnt wrong in so far as he told that the accused could 
not engage a pleader. The rule is discharged. 

discharged. 
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Beaumont C. J. and Sen J. 

Shankar Krishnaji Gavankar 
Applicant 
v. 

Emperor. 

Criminal Revn. Appln. No. 402 of 1941, Decided 
on 20th January 1942, from conviction and sen- 
tence passed by Magistrate, Third Class, Malvan. 

Criminal P. C. (1898), S. 480—Sentence can¬ 
not be imposed on subsequent date. 

The Magistrate has no power to impose a fine 
upon the person offering insult to him without a 
trial except under S. 480 and the only power con¬ 
ferred upon the Court by that section is to take 
b cognizance and impose a sentence on the same day. 
There is no power to act upon a subsequent day: 11 
All. 361, Dissent. [p 206 C 2] 

Cr. P. C. — 

(*41) Chitaley, S. 480, Note 10 Pts. 1 and 3. 

t'41) Mitra, Page 1539 Note 1261. 

T. N. Walawalkar and S. R. Parulekar — 

for Accused. 

R. A. Jahagirdar t Government Pleader — 

for the Crown. 

BEAUMONT C. J. — This is a revision appli¬ 
cation which arises in the following circumstances. 
On 9th November 1940, a criminal case was being 
tried before Mr. Salvi, Third Class Magistrate at 
Malvan, and one of the pleaders in the case was the 
pVesent applicant, Mr. Gavankar. Mr. Gavankar put 
certain questions to a witness in cross-examination 
c which the learned Magistrate disallowed. There¬ 
upon Mr. Gavankar seems to have lost his temper 
and undoubtedly used insulting language to the 
Court; and I accept the statement of the learned 
Magistrate as to what took place. The pleader might 
then have been prosecuted under S.228, Penal Code 
for offering insult to a public servant while 6uch 
public servant was sitting for a judicial proceeding. 
In the normal course such a prosecution would be 
commenced and prosecuted in accordance with the 
provisions of the Criminal Procedure Code; there 
would be a complaint by the Magistrate who had 
been insulted, and the case would bo heard by some 
other Magistrate. But then S. 480, Criminal P. C., 
provides, so far as material, that when any such 
offence as is described in S.228, Penal Code, is com¬ 
mitted in the view or presence of any civil, criminal 
or revenue Court, the Court may cause the offender 
d to be detained in custody and at any time before the 
rising of the Court on the same day may, if it thinks . 
fit, take cognizance of the offence and sentence the 
offender as therein mentioned. That is a special 
power given to a Court to deal with a case of insult 
offered to the Court in its presence. The Court is 
not bound to hear any evidence. It can rely on its 
own opinion of what happened, and can detain the 
offender in custody, take cognizance of the offence 
and sentence him. But all that must be done before 
the rising of the Court, i.e., on the same day. Here 
unfortunately the learned Magistrate seems rather 
to have confused the procedure under S. 480 with 
the normal procedure under the Criminal Proce¬ 
dure Code. He purported to act under S. 480, but 
heard evidence and postponed sentence until two 
days later, when he imposed a fine of Rs. 200. That 
he could not do under S. 480. 

We have bee n referred to a case, 11 All. 361, 1 in 

1. (*89) II All. 361 : 1889 A.W.N. 128, Queon-Em- 
press v. Paiambar Bakhsh. 


which Straight J. held that a Magistrate proceeding 
under S. 480 was entitled to postpone passing sen- 6 
tence until some subsequent day if the accused was 
not thereby prejudiced. Ilis view was that the post¬ 
ponement was a mere irregularity which could be 
cured under S. 537 of the Code. With all respect to 
the learned Judge, I am quite unable to accept that 
view. It is not a question of any distinction between 
an illegality and an irregularity, or of prejudice to 
theaccused. The Magistrate bad no power to impose 
a fine upon the pleader without a trial except under 
S. 480, and the only power conferred upon the Court 
by that section is to take cognizance and impose a 
sentence on the same day. There is no power to act 
upon a subsequent day. The order mu6t therefore 
be set aside. In this case we might have directed a 
prosecution under S. 228, but the pleader has ten¬ 
dered a full apology to the learned Magistrate, and 
to this Court, for what took place. No doubt he lost / 
his temper and said things which afterwards he 
regretted. As he has apologized, we think.it is not a 
case in which we ought todireot a prosecution under 
S. 228. We would, however, make it clear that this 
Court will always protect Subordinate Courts from 
insult, and if the pleader had not apologized wo 
should undoubtedly have directed a prosecution. As 
it i9, we merely set aside the order of the learned 
Magistrate. The fine, if paid, should be refunded. 

B.K. Order set aside . 
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Beaumont C. J. and Sen J. 

Emperor 

v. 

Karsandas Nanji — Accused. 

Criminal Revn. Appln. No. 457 of 1941, Decided 
on 16th February 1942, for enhancing sentence 
passed by Presidency Magistrate, Fourth Court, 
Girgaon, Bombay. 

Bombay Prevention of Gambling Act (4 of 
1887), S. 4 (a)—It is undesirable to impose im¬ 
prisonment under S. 4 (a) for first offence — 
Magistrate considering sentence of imprison¬ 
ment uncalled for and holding accused as un¬ 
able to pay fine of Rs. 500 — Magistrate may 
treat inability of accused to pay as special rea¬ 
son within S. 4 (a) proviso and impose smaller 
fine. 

The vice of a fine as a means of punishment is 
that its severity necessarily depends on the financial 
position of the accused. Under S. 4 (a) the Court 
has discretion to impose a sentence of imprisonment 
or fine; and where the accused is shown to he 
gambling on a large scale, and may be presumed to 
be making a good deal of money out of it, it may 
bo that the only punishment, likely really to act as 
a deterrent, would be imprisonment. Prima facie, 
however, it is undesirable to impose a sentence of 
imprisonment for a first offence. If a Magistrate 
does not think that a sentence of imprisonment is 
called for, and comes to the conclusion that tho 
accused is not likely to be able to pay as much * s 
Rs. 500, and that to impose such a fine would in 
fact mean sending tho man to prison, the Magis¬ 
trate is perfectly justified in treating that as a 
special reason within the proviso to S. 4 'Jot im¬ 
posing a smaller fine. t p 207 C 

R. A. Jahagirdar , Government Pleader — 

for Government of liombay. 

M. N. Talpade and V. H. Kamat-ior Accused. 
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Q BEAUMONT C. J—This is an application by 
Government to enhance the sentence passed on 
accused 1 under Ss. 4 (a) and 5, Bombay Prevention 
of Gambling Act. The accused ha3 exercised his 
right of challenging his conviction, but I think the 
conviction was justified by thj evidence. (After dis¬ 
cussing the evidence in the case, his Lordship pro¬ 
ceeded) : The learned Magistrate fiuei the accused 
Its. 100, in default seven weeks' rigorous imprison¬ 
ment, and Government have applied to enhance the 
sentence, and have argued that as a matter of law 
the learned Magistrate should have imposed the 
minimum fine of R$. 500. Section 4 (a), Bombay 
Prevention of Gambling Act, provides that for a 
first offence under the section the punishment shall 
be imprisonment which may extend to seven 
months, or fine which may extend to Rs. 1000. or 
both. Then there is a proviso that in the absence 
'J of special reasons to the contrary to be mentioned 
in the judgment of the Court, such imprisonment 
shill not be less than odo month and fine shall not 
be less than Its. 500. The special reason which the 
learned Magistrate gives in this case, and which ho 
has emphasised in his report made under S. 411, 
Criminal P. C., is that he considered that the 
accused was not in a position to pay so heavy a fine 
ns Rs. 500 and that to impose a fine of that magni¬ 
tude would mean that the accused would have to go 
to prisoa in default of payment. The learned Gov¬ 
ernment Pleader has contended that as a matter of 
fact there was no evidence before the learned Magis- 
trate that the accused could not pay a fine of Rs. 500. 
But on such a matter the Magistrate is the best 
Judge. It would be difficult, if not impossible, to 
prove affirmatively the accused's lack of means, and 
c as the learned Magistrate considered from the ap¬ 
pearance of the accused, and the amount of money 
employed in gaming and found oa the accused, that 
he was not likely to be able to pay a 6ne of Rs. 500, 
there is no material on which this Court can differ 
from that conclusion. 

The learned Government Pleader then argues 
that lack of means on the part of the accused is not 
a special reason justifying the imposition of less than 
the minimum fine. But I am not prepared to accept 
that argument. The vice of a fine as a means of 
punishment is that its severity necessarily depends 
on the financial position of the accused. A fine of 
Rs. 1000 may be an inconsiderable punishment for 
a rich man, whilst a fine of Rs. 50 may be a very 
heavy punishment for a poor man. The Court has 
discretion to impose a sentence of imprisonment or 
ifine; and where the accused is shown to begambling 
,oo a large scale, and may be prosumed to be mak¬ 
ings good deal of money out of it. it may be that 
the only punishment, likely really to act as a deter¬ 
rent, would bo imprisonment. Prinia facie, how¬ 
ever, it is undesirable to iruposo a sentence of 
imprisonment for a first offence. If a Magistrate 
does not think that a sentence of imprisonment is 
jcalled for, and comes to the conclusion that tho 
^accused is not likely to be able to pay a 3 much as 
Rs. 500, and that to impose such a fine would in 
fact mean sending the man to prison, I think tho 
Magistrate is perfeotly justified in treating that as 
a special reason for imposing a smaller fine. The 
fine which the learned Magistrate has inflicted in 
this case, namely Rs. 100, is a substantial fine for a 
man who is not wealthy, and in my view there is no 
ground on whioh wo ought to enhance the sentence. 
Tho application, therefore, is rejeoled, and the rule 
'discharged. 

SEN J.—I agree. 

G.N./R.K. Appli cation rejected. 
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Emperor 

v. 

JJ u k hti u a rich a n Tdj a m u Ikh a u. 

First Criminal Sessions of 1942 : Case No. 51, 
Decided on 17th February 1942. 

Criminal trial — Sessions case — Additional 
witness — Panch called — His statement need 
not be supplied to defence it copy of pancha- 
nama is furnished. 

No doubt in the Sessions Court whenever the 
prosecution want to call additional witnesses they 
should supply to the defence statements of what 
they are going to depose but as far as panch wit¬ 
nesses are concerned, it is not necessary for the 
prosecution to supply their statements to t he defence / 
provided copies of panchanamas have already been 
furnished : ('34) 21 A. I. R. 1934 Bom. 437 and 
('41) 23 A.I.R. 1941 Bjrn. 119, Ref. [P 207 C 2; 

P 203 C 1] 

Cr. P. C. — 

(*41) Cbitiley, S. 233, N. G Pt. 12. 

M. C. Setalvad , Advocate General and E. B. 

G/iasrafa — for Prosecution. 

H. R. Pardwala — for Defence. 


ORDER. — In this case tho prosecution are 
calling oqo Ismail Amin Golandas, ono of tho pan¬ 
chas, to prove a paachuacni prepared on 12th 
August 1941. This particular panch was not exa¬ 
mined either before tho Committing Magistrate or 
before Blackwell J. in the earlier trial. Mr. Pardi- 
vala on behalf of tho accused takes an objection 
that be is handicapped in his defence by reason of 
the fact that the statement of the evidence that this 
witness is going to give has not been furnished to 
him by tho prosecution. My attention has been 
drawn to the considerable iuconveuience to which 
panchus are being put. The prosecution has drawn 
my attention to the faot that, ns it is, it is difficult 
to get members of tho public to come forward to act 
as panchas. In viow of the recent decision of tho 
Court of Appeal, 43 Bom. L. R. 163,1 panchnamas 
have now to be proved not by the investigating 
police oflicer but by ono or other of the panchas 
who have signed the panebnama. This entails the 
panch witnesses having to remain in Court while 
the trial of the accused in whioh they have to give 
evidence is going on till they are called. If, besides 
this, the prosecution have to furnish statements of 
these witnesses to the defence, it would mean that 
these panchas would have to be called to tho offioe 
of the Public Prosecutor and their statements takon 
m order to supply copies to tho defence 

It has been an old, invariable, and, I think a 
salutary practice in the Sessions that whenever the 
prosecution want to cal] additional witnesses they 
should supply to the defence statements of what 
they are going to depose. It is the duty of the pro- 
sccutioQ to give every facility to the accused, and I 
should be most reluctant in anyway to depart from 
so salutary a practice which has existed for so 
many years m the past. This practice was given 

q/n a a n re t C ° 8D fk ! ° a b *?*ngiiekar J. in 36 Bom.L.R, 
950. But in this particular case, as far as the evi- 

M*4l) 28 A. I R. 1941 Bom. 149 : 194 I. O. 326 : 

42 u r * . L ; « : 43 Bom - L - R - 163 . Emperor v, 

Mohanlal Bababhai. ^ 

2 BR T 1 o? 3 4 Bom - 187 : 153 I c - 278 : 

Dhondiba 1 6 BOm ‘ L - R> 95 °' Em P° ror v * 
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denee of panchas is concerned, there is nothing in 
the evidence which they are likely to give which 
the accused does not know. A copy of the panchnama 
is furnised to the accused. It contains the names of 
the panchas, and all that the panchas come to de¬ 
pose to in this Court is what is recorded already in 
the panchnama to which they have put their signa¬ 
tures. It would be entirely unnecessary and super¬ 
fluous to furnish statements of evidence of these 
witnesses to the defence. It is impossible for me to 
understand how the accused or his defence could be 
in the slightest degree handicapped by a statement 
not being furnished to his counsel. There is no 
element of surprise in the evidence that these pan¬ 
chas are going to give, and the accused knows 
perfectly well what to expect when the panchnama 
is sought to be proved and the panchas are called 
to give evidence. I, therefore, see nothing in the 
b objection raised by Mr. Pardivala, and I rule that, 
as far as panch witnesses are concerned, it is not 
necessary for the prosecution to supply their state¬ 
ments to the defence provided copies of panchnaraas 
have already been furnished. 

R.K. Objection ruled out. 
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Shivnarayan Sarupchand — 

Defendant 1 

Y. 

Bilasrai Juharmal—Plaintiff 1. 

Appeal No. 33 of 1941, Decided on 19th March 
1942, in suit No. 1265 of 1939. 


c 


d 


(a) Trust—Charitable trust—Person donating 
funds cannot dictate as to what should be done 
to those funds — His position Is no better than 
that of other trustees with whom he is asked to 
administer trust (Per Chagla J.). 

It is incorrect to say that if a person donates 
funds to a charity, he has some sort of proprietary 
right still left to dictate as to what should be done 
to those funds. His position is no better or no worse 
than that of the other trustees with whom he is 
asked to administer the trust. [P 210 C 2] 

(b) Trust—Charitable trust—Administration 
of — Charity functioning in foreign State — 
Bombay High Court has no jurisdiction to 
remove or appoint new trustees or to sanction 
change of name of charity — Court in foreign 
State alone can do that — Part of property of 
charity conducted in foreign State within juris¬ 
diction of Bombay High Court—Bombay High 
Court can interfere to protect property on proof 
of its misapplication (Per Division Bench ): Suit 
No. 1265 of 1939, REVERSED. 

The administration of a charity depends upon the 
law, and is controlled by the Court of the country 
where the charity is conducted. The Bombay High 
Court has no jurisdiction to remove trustees of a 
charity functioning in a foreign State or to appoint 
now trustees or to sanction change of name of 
charity. The Court in the foreign State alonccan do 
that. The Bombay High Court has no more juris¬ 
diction to do that than the Court in the foreign 
State would have in respect of a charity functioning 
in Bombay. But if it be proved that property within 
the jurisdiction of the Bombay High Court belong¬ 
ing to a charity functioning in a foreign State is 
being misapplied, the Bombay High Court can 
interfere to protect that property and can grant an 
injunction restraining the misappropriation of the 


property or can appoint a receiver and then hold 
the property subject to the orders of the Court hav- * 
ing jurisdiction to administer the charity • Suit 
No. 1265 of 1939, REVERSED. [P 211 C 1 2} 

(c) Trust—Charitable trust—Change of name 
of chanty — Permission of Court is necessary 
—But change of nitne of charity by trustees is 
not such serious breach as to justify their 
removal (Per Division Bench) : Suit No. 1265 of 
1939, REVERSED. 

So far as British India is concerned, it is the law 
that trustees would not be justified in changing the 
name of a charity without the permission of the 
Court. A charity does not change its nature merely 
by changing its name and the trustees merely by 
changing the name of the charity cannot be said to 
have committed such a serious breach of trust as to 
justify their removal. Assuming that the trustees 
ought not to alter the name, their error can be very / 
easily remedied by restoring the old name. The 
Court might impose upon the trustees the obliga¬ 
tion of restoring the old name as a term of remain¬ 
ing trustees, and, if they refuse to accept the terms 
of the Court, then there might be a ground for re¬ 
moving them: Suit No. 1265 of 1939 'REVERSED. 

[P211C2] 

Sir Jamshedji Kanga and F. J. Coltman — 

for Appellants. 

M.V. Desai and G. N. Joshi—ior Respondents. 

[The judgment in the suit on the Original Side of 
the High Court was delivered by—] 

CHAGLA J.—In or about the year 1926, Shiv¬ 
narayan Sarupchand, defendant 1, set aside a sum 
of rupees one lakh for the purpose of establishing 
and maintaining a hospital at Bagar, a town in 
Jaipur State, and for providing free medical relief g. 
to the poor. By 1936 this sum had increased to 
Rs. 1,42,000, and on 21st April 1936, defendant 1 
Shivnarayan Sarupchand and others executed a 
declaration of trust in respect of this sum. The 
trustees mentioned in that declaration of trust 
declare that they hold their fund upon trust to apply 
the same in establishing and maintaining a hospital 
or hospitals in Bagar or elsewhere for providing free 
medical aid to the poor. They further declare that 
the trust monies and securities forming part of the 
estate shall be called Shivnarayan Juharmal Bagar 
Hospital Trust Fund and the hospital or hospitals 
established by the trustees out of the trust funds 
shall be called Shivnarayan Juharmal Bagar Hospi¬ 
tal or Hospitals. Thereafter, defendant 1 gave to the 
trustees further sums of money amounting to about 
Rs. 3,78,000 with intent that the trustees should use 
the said sum for the purchase of an immovable 
property in Bombay, and the rents and profits 
thereof should be applied in carrying out the afore¬ 
said objects, viz., the establishment and mainten¬ 
ance of the Shivnarayan Juharmal Rungta Hospital 
and medical relief to the poor at Bagar. Outof this 
sum, the trustees purchased a lease hold property 
in Bombay leaving a sum of about Rs. 70,000 to 
Rs. 80,000 in their hands to be applied for purchas¬ 
ing the reversion of the said property. The plain¬ 
tiffs allege that a hospital under this name was 
originally installed in an existing house at Bagar 
and subsequently new buildings have been built for 
a hospital and dispensary. Throughout the period 
of about twelve years, the charity and the hospital 
have been named and known as the Shivnarayan 
Juharmal Rungta Hospital, and labels, vouchers, 
bills and other documents have also been issued in 
that name. The defendants are the present trustees 
of this trust and, according to them, a deed of 
appointment of new trustees was executed on 12th 
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May 1939, by which the present defendants were 
° appointed trustees, and by that deed of appoint- 
ment they altered the name of the trust fund 
from “Shivnarayan Juharnial Bagar Hospital 
Trust Fund'* to “Shivnarayan Chiranjilai Hospital 
Trust Fund," and similarly the name of the 
hospital was changed from “Shivnarayan Juharmal 
Rungta Hospital" to “Shivnarayan Chiranjilai 
Rungta Hospital." The plaintiffs submit that the 
present trustees had no right to alter the name of 
the fund and the hospital and that the application 
by them of any part of the income of the property 
in Bombay to any hospital not being the “Shiv¬ 
narayan Juharmal Rungta Hospital" constitutes a 
breach of trust, and they saw that the defendants 
are in faot applying the income of the Bombay pro¬ 
perty in a wrongful manner. 

The jurisdiction of this Court is invoked by the 
b plaintiffs on the ground that the trust property is 
situate in Bombay. The defendants have contended 
that this Court has no jurisdiction to try this suit. 
Mr. Banaji for the defendants, has raised an issue 
of want of jurisdiction, and I have permitted him 
to have this issue to be tried as ft preliminary issue. 
Mr. Banaji contends that if a trustee commits a 
breach of trust in carrying out a charity which is 
outside tbe’jurisdiction, the Court has no jurisdic¬ 
tion to remove him as a trustee or to entertain a 
suit in respect of that breach although the trust 
property might bo within the jurisdiction. Mr. 
Banaji further classifies breaches of trust into two 
catngorics, viz., (i) acts which endanger the trust 
property within the jurisdiction; and (ii) acts which 
affect the carrying out of a charity which is outside 
the jurisdiction, Mr. Banaji submits that when a 
e breach of trust falls within the latter category the 
Court would have no jurisdiction to entertain a suit 
in respect of that breach of trust. Mr. Banaji has 
cited several authorities in support of this proposi¬ 
tion, but I am afraid none of these authorities 
support that contention. 

It is perfectly well settled that our Court would 
not frame a scheme in respect of a oharity which 
has to be carried out ontirely outside its jurisdiction 
and it is quite clear why our Court has laid down 
that principle. If the Court is not in a position to 
supervise the carrying out of a charity, it will not 
frame a scheme in respect of that charity. Mr. 
Banaj 1 has relied on tho decision in 18 Bom. 551.1 
What Farran J., decided in that case was that 
when a testator bequeaths money to found a charity 

' D u t0r i es 0Ut . of tho jurisdiction of the Court, 
d ^ Court in such cases does is to hand the 

narae<i by tbotestator, leaving 
t to the Courts of the country, in which the charity 
is to bo earned out to settle the scheme in accord- 
ance with whioh the trustees are to deal with tho 

S y * Th0 ? r r inC i pI ° i8 t0 be fou nd in another 
S Bom T B r ji h6S r0lied ' in 

th.f wl; L- .u' 6 ?' 8 In that 01136 Beaman J. held 

Wh .° re charitable objects lie without tho 
urisdictioo or the Court, tho most theCourt can do 

8a , e8U [ ir u, the funds inte “ded to bo applied to 

° pUr . 1 ? ose9 whero 3U0h fu “ds lio with- 
in the Court s jurisdiction, and thereafter leave tho 
application of them to the intended objects of tho 
testator s bounty to the Courts of the country with- 
in whoso jurisdiction those objects are. Now it is to 
be noted tbat in both these decieions it w^Islumrf 

^.BpunfaS: 661 ‘ AdV0Cate Q6n0ral of Bomb ^ 

8 t A, t, L R- 1016 Bom - 225 : 82 I. 0. 926 • 
18 Bom. L. R. 60, Kanji v. Advocate General. 


that the Court would have jurisdiction when the e 
question it bAd to determine was the safeguarding 
of funds intended to be applied to charitable pur¬ 
poses where such funds lie within the Court’s juris¬ 
diction. Therefore, if charitable funds are within 
the jurisdiction and if the plaintiffs file a suit under 
S. 92, Civil P. C., alleging there has been a misap¬ 
plication of those funds, the Court would certainly 
have jurisdiction to try that suit. 

Now the plea of want of jurisdiction on which a 
preliminary issue has been raised is a plea in the 
nature of a demurrer, and Mr. Banaji is prepared 
to argue that tho Court has no jurisdiction on tho 
assumption that every averment in the plaint is 
correct. The plaintiffs clearly state in para. G of tho 
plaint that the defendants, the trustees of this 
trust, in applying the income of the Bombay pro- 
perty to a hospital, not being the "Sivnarayan 
Juharmal Rungta Hospital," have committed a / 
breach of trust and that, therefore, the plaintiffs 
have come to this Court on a clear plea that the 
trustees are misapplying trust funds which are in 
Bombay. I fail to understand how in the face of 
that averment in the plaint it is possible for the 
defendants to contend that this Court has no juris¬ 
diction to determine the suit. It may be that on the 
merits 1 may come to the conclusion that there is 
no misapplication of funds ; but so long as that 
averment in the plaint stands and the Court’s as¬ 
sistance is beiDg sought for tho removal of the de¬ 
fendants as trustees on that alleged breach of trust 
the Court clearly has jurisdiction to determine tho 
suit. Mr. Banaji has further argued that all that 
the defendants had done was merely to change the 
name of the charity and that the trust properties 
in Bombay have not in any way been affected. Mr. 
Banaji contends that the Court should have juris- 9 
diction only if the act of the defendants in any way 
prejudicially affected the trust properties situate 
within the jurisdiction. I am afraid there is no 
warrant for that proposition in law at all. That 
would be restricting the jurisdiction of this Court 
to an extent which the Court would not permit. As 
I have stated, it is not merely when the trust pro¬ 
perties within tho jurisdiction are being prejudi¬ 
cially affected that the Court has jurisdiction but 
also in all those cases where the plaintiffs oome to 
the Court with the allegation that the defendants 
have committed a breach of trust in applying trust 
funds within jurisdiction to objects which are either 
notcharitable or are not the particular objects which 
were selected by tho settlor as the objects of his 
bounty. Under the circumstances I hold that the 
Court has jurisdiction to try the suit, and answer b 
the issue in tho affirmative. 

After I decided the preliminary issue, Mr. Banaji 
on behalf of his clients applies for an adjourn¬ 
ment of this suit on the ground that defendant 1 is 
lying ill at Bagar and that his evidence would bo 
necessary for the deoision of this suit. In the writ- 
en statement of tho defendants various grounds 
have boon urged why the names of tho hospital and 
of the trust fund were altered. Ono is that the 
name of Juharmal was associated with tho hospital 

, b r^ b s e . Pr r ,ISed ‘° ™ “ oerlain ^ money 
but fa.led to do so. The other ground is that defen. 

dant 1 oxecuted tho declaration of trust which, ac- 

To^fi 08pla,ntiffs > was executed on 21st April 
lJoo, withoat the contents being explained to him. 
Now I fail to see what relovanoy these allegations 
have OD the issues that I have got to decide in this 

^ ;v, Tb fv. 0n y r qU f Uon that 1 havo t0 Ermine is 
whether tho defendants as trustees have oommittod 

a breach of trust. I am not concerned to find out 
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^ under wbat circumstances defendant 1 executed the 
declaration of trust and wbat were the reasons that 
actuated him in altering the names of the hospital 
and of the trust fund. Either the alteration is a 
breach of trust or it is not. Further it has got to be 
remembered that although in the written statement 
defendant 1 asks for a condonation of the breach of 
trust in the event of this Court holding that this 
was a breach of trust, he has persisted in the breach 
of trust, and nowhere in the written statement has 
he offered to remedy that breach. On the contrary, 
I gather from Mr. Banaji that he actually went to 
the Jaipur Court in an attempt to have the new 
Dame registered by that Court. 

Mr. Somjee draws my attention to the corres¬ 
pondence which took place with regard to the ad¬ 
journment of this suit from 3rd February 1941. In 
February 1941, the suit was on the prospective 
b board of Blackwell J., and on 3rd February 1941, 
Messrs. Ardesir, Ilorrausji Dinshaw Co., attorneys 
for the defendants, wrote to the plaintiffs’ attorneys 
pointing out that defendant 1 was in very frail and 
indifferent health and that they might have to apply 
for issue of a commission for the examination of 
defendant 1. That was as far back as February 1941, 
We are now in October 1941. No summons has been 
taken out for the examination of defendant 1 on 
commission, and apparently this gentleman still 
continues to be in the same frail and indifferent 
health as he was in February 1941. I think this is 
a deliberate attempt to ward off the evil day and to 
postpone the hearing of this suit. I therefore refuse 
the application for an adjournment. 

In the written statement the defendants have 
admitted the acts which, according to the plaintiffs, 
c constitute breaches of trust on the part of the de¬ 
fendants, the present trustees of the trust. These 
are, as I have already pointed out, the alteration of 
the name and the application of the trust funds to 
a differently named hospital. Mr. Banaji has tried 
to argue that as the trustees have been spending 
trust funds on the same hospital at Bagar, they 
have not acted wrongly. The obvious answer to this 
agument is that although the defendants might be 
applying the trust funds to the same hospital, they 
are not doing it to the same charity. The "Shiv- 
narayan Chiranjilal Rungta Hospital” is not the 
same charity as the “Shivnarayan Juharmal Rungta 
Hospital.” The settlor wished to perpetuate the 
names of Shivnarayan and Juharmal. The present 
trustees wrongly and unauthorizedly deleted the 
name of Juharmal and substituted the name of 
Chiranjilal. In doing what they did they clearly 
d committed a breach of trust. 

The only question that remains is what is the 
proper order that I should pass in this case. In 
January 1939, the attention of the then trustees of 
this charity was drawn to the fact that it was being 
contemplated that the name of the charity should 
be changed and that any such action on the part of 
the trustees would be a breach of trust. Notwith¬ 
standing this, the then trustees executed a deed of 
appointment on 12th May 1939, and the present 
trustees were appointed and the name of the charity 
was altered. The reason given for the alteration of 
this name is very curious. The deed of appointment 
mentions that as the whole of the monies, the 
subject-matter of the trust, were contributed by 
defendant 1 and as defendant 1 had requested the 
continuing and the new trustees that the chanties 
created should henceforth be known by the name 
of “The Shivnarayan Chiranjilal Rungta Hospita 
Charities,” the defendants declare by this deed of 
appointment that the name of the charities created 


by and subject to the trusts should henceforth be 
and be carried on in the name of “The Shivnarayan 
Chiranjilal Rungta Hospital Charities.” Mr. Banaji 
for the defendants has strenuously argued that the 
defendants altered the name of the trust because 
they were requested to do so by defendant 1 who 
was really the donor and the settlor. Mr. Banaji 
has suggested that defendant 1 having contributed 
all the monies, he should after all have some voice 
in the question of the naming of this particular 
charity. 

I am afraid I am not prepared to accede to that 
argument. There i3acommon misconception in this 
country that if a person donates funds to a charity, 
he has some sort of proprietary right still left to 
dictate as to what should be done to those funds. 
I need hardly say how wholly erroneous that idea 
is. His position is no better or no worse than that 
of the other trustees with whom he is asked to 
administer the trust. I could have understood if the 
defendants bad gone to a proper Court of law and 
had the matter adjudicated and bad the name 
altered ; but what they do is they have a deed of 
appointment executed, then alter the name of the 
charity without the consent or sanction of any one 
at all merely because defendant 1 happens to express 
a wish to that effect. But the matter does not end 
there. In the written statement of the defendants 
in para. 13 they have stated that in the event of 
this Court holding that what the defendants did 
constituted a breach of trust, that breach of trust 
should be condoned, and Mr. Banaji has pressed mo 
to condone this breach of trust. The conduct of the 
defendants, after this suit was filed, is certainly not 
one which calls for any sympathy from the Court. 
The suit was filed on 12th September 1939, and tho 
written statement was declared on 2nd November 
1939. Knowing fully well that tho question whether 
the change of the name of the trust constituted a 
breach of trust or not was a question that had still 
to be decided by this Court, the defendants on 18th 
February 1941 go and present a petition for the 
ratification and confirmation of the changed name 
to the Court of Nizamat Shekbawati at Jaipur in 
the Jaipur State and obtain an order from the 
officer presiding over that Court that the petition 
should be registered in the records of that Court. In 
my opinion this conduct is tantamount to a flagrant 
defiance of this Court and a deliberate attempt to 
persist in the breach of trust which at the same 
time they expect this Court to condone. 

Mr. Banaji has appealed to me that I should not 
remove the trustees as thoir conduct does not involve 
any moral turpitude. I quite agree that there is no 
question of dishonesty or moral turpitude, but one 
of the grounds on which the Court would remove a 
trustee is want of fidelity to the trust. Trustees are 
appointed to administer a trust as constituted, and 
any want of fidelity towards that trust is certainly 
a ground for removal. In this case it has been 
difficult for Mr. Banaji to urge that the trustees 
have not been guilty of want of fidelity. Knowing 
fully well in what name the trust had to bo admin¬ 
istered, they take upon themselves the burden or 
administering the trust in a different name. I sug¬ 
gested to Mr. Banaji that if the defendants wero 
prepared to resign from their office as tF 05 **?;/ 
might consider the question of condoning their 
breach of trust; but Mr. Banaji does not see his way 
to accede to that suggestion. In view that, the 
only order I can pase is that of removing the defen¬ 
dants from their office as trustees. Therefore, 
order that the defendants be remold fromi their 
office as trustees. I also order that the defendants 
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a do pay to the plaintiffs the costs of the suit. The 
plaintiffs as relators are entitled to costs as between 
attorney and client from the trust estate. If they re¬ 
cover party and party costs from the defendants which 
I have awarded, they will get from the trust estate 
the difference between as between attorney and 
client and party and party costs. In the event of 
the plaintiffs failing to recover party and party costs 
from the defendants, they will he entitled to re¬ 
cover the same from the trust estate. Mr. Somjee 
will submit to me, after consulting the Advocate- 
General, the names of the new trustees whom he 
wishes to have appointed in place of the defendants. 
On the new trustees being appointed, the defen¬ 
dants will hand over the trust properties to them. 

[From this judgment the defendants appealed.) 

BEAUMONT C. J. — This is an appeal from 
[6 an order of Cbiigla J. and in my opinion it is quite 
impossible to support the order. The plaintiffs’ case 
is this. Defendant 1 in 1920, set aside a sum of one 
lakh of rupees for establishing and maintaining a 
hospital at Bngar, a town in Jaipur State, for pro- 
viding free medical relief to the poor. That sum 
has subsequently been largely increased, and we are 
told that defendant 1 has altogether contributed 
something like eight lakhs to this charitable pur¬ 
pose. On 2Ctb April 1930 defendant 1 and others, 
who, I suppose, were acting as trusters, executed a 
declaration of trust agreeing to apply the trust 
funds in their hands in establishing and maintain- 
mg a hospital or hospitals in Bngar, and clause 3 
provides as follows ; 

The said trust moneys, securities, investments 
and the properties forming part of the trusts shall 
bo called Shivnarayan Jubarmal Bngar Hospital 
Trust Fund aud the hospital or hospitals estab¬ 
lished by the trustees out of the trust funds shall 
he called Shivnarayan Jubarmal Bagar Hospital or 
Hospitals.** r 


Now, it appears that Jubarmal, referred to in 
those titles, is the brother of defendant 1, and the 
brothers have quarrelled. Defendant 1 says that 
Jubarmal was going to put up an equal amount of 
money to that contributed by himself, and that he 
never did so, and, therefore, his name ought to ho 
removed from the title of the fund, and accordingly 
he and the other trustees have commenced calling 
the trust fund ‘Shivnarayan Chirnnjilal Hospital 
Trust Fund a D d calling the hospital “Shivnarayan 
Ch.ranji ai Rungta Hospital." The plaintifl’scase is 
that that chango in the names of the fund and tho 
hospital is a breach of trust of so serious a nature as to 
ust.fy the removal by the Court of the trustees, and 
the learned Judge has accepted that view, and has 
made an order removing the trustees of this charity 
and appointing new trustees in their place. 

Now, this charity as appears from the plaint, is 

■ ? d l- 18 a wel1 ostablishod principle that the 
administration of a oharity depends upon the law 

and ,s controlled by the Court, ol the country wh«£ 
the charity is conducted. In my opinion, thore is no 
jurisdiction in this Court to remove trustees of a 
oharity functioning in Jaipur Stato, and to appoint 
new trustees of that charity. We have nn P ™!! 
jurisdiction to do that than the Jaipur Court would 
have to remove trustees of a hospital in Bombay 
and to appoint new trustees in their place. The 
ground on which the learned Judge justified his 
“*PPears that an immovable prope^ 

thKh«.u ° mbfty h “ 9 **** aCquired on behalf o 
doubte r, u y art of 8n «Jowment, and un- 
oubtodly, if Jt bo proved that property within the 


jurisdiction of this Court belonging to a charity is e 
being misapplied, this Court can interfere to protect! 
that property. I he Court could grant an injunction 
restraining misappropriation of the property, or 
could appoint a receiver, and then hold the property 
subject to the orders of the Court having jurisdiction 
to administer the charity. But no misappropriation 
of the Bombay property i3 suggested other than 
applying the property for tlie benefit of the charity 
under its altered name. 


Now, apart from the fact that this Court has no 
jurisdiction to interfere with the administration of 
a foreign charity, there is this further difficulty. 
Tho only breach of trust relied on is ihe change in 
the names of the fund and the hospital ; but whe¬ 
ther that is a breach of trust or not depends ori the 
law of Jaipur State, and tli&ro is no evidence as to 
what is the law of Jaipur State. So far as British 
India is concerned, it is. I think, tho law that 
trustees would not he justified in changing the name 
of a charity without the permission of the Court. 
It might bo permissible to assume that tho law of 
Jaipur State would not permit an act contra bonos 
mores, but we cannot assume without evidence that 
that law does not permit trustees of a charity to 
chango its name. It appears that defendant I and 
the other trustees Lave actually presented a petition 
to a Court in Jaipur State asking for permission to 
change the name of this charity, and that petition 
appears to be pending. Chngla J. considered that 
the presentation of that petition was an act in 
defiance to this Court ; but I am quite unable to 
take that view, because it seems to me that tho 
Jaipur Court is the only Court which can sanction 
the chauge of the name of thi3 charity. 

In my opinion, tho plaintiffs have not proved 
that any breach of trust in relation to the Bombay 
property of the charity has been committed. I would 
add however, that, in my view, even if this was a 
Bombay charity, the trustees, merely by changing 
the name of the charity, have not committed such 
a serious breach of trust ns to justify their removal. 
Ihe learned Judge says that tho ‘’Shivnnravan 
S‘ ra " ,, , l f l ?“?«*• Hospital- is not the same cha- 
n e . Sb . ,vn ? r *y nn Julmnnal Rungta Hos- 
pital. But a chanty docs not chango its nature' 
ineroly by changing its name. The hospital is to bo 1 
carried on in exactly tho same manner in the 
changed name as in tho former name. It is not 

X2 8 !h le V b » at j here *J ftS been any misapplication of 
the oharity funds in the ordinary sense of the term.i 

Assummg that the trustees ought not to havo' 

altered the name, their error can be very easily 1 

remedied by restoring tho old name. If this Courtl ; 

were administering the trust, this Court mieht 1 

Em UP ° n th ® lrUS,Ces the obli R ation of restoring 
the old name as a torm of remaining trustees and 1 

"‘TV 0 “• irST’of ihi 

Court, then there might be a ground for removin' 
them. Howover, that is an academic matter. In ruv : 
opinion, tho learned Judge had no jurisdiction to 

n V!l E r E J '“ I “ ere ° and hftV0 nothin S t0 add - 

Appeal allowed. 
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Chagla J. 

Emperor 

v. 

Hiiseinalli Vilayatalli and others — 

Accused. 

First Criminal Sessions of 1942 : Case No. 30, 
Decided on 5th March 1942. 

(a) Criminal P. C. (1898), S. 215-High Court 
can quash commitment under S. 215 either in 
appellate or revisional jurisdiction — Judge 
exercising original criminal jurisdiction cannot 
do so. 

When the High Court is called upon to quash a 
commitment on the ground of an illegality under 
^ S. 215, it clearly does not do so in the execise of its 
original criminal jurisdiction. It i9 a power that it 
exercises either in its appellate or revisional juris¬ 
diction. Consequently a Judge presiding over the 
Sessions in exercise of original criminal jurisdic¬ 
tion has no jurisdiction to consider the legality of 
the order of commitment : (’19) 6 A.I.B. 1919 Mad. 
907 ; (’2G) 13 A.I.R. 1926 Cal. 470 (F.B.) and (’35) 
22 A.I.R. 1935 Bom. 70, Bel. on ; 36 Cal. 48, \Bcf. 

[P 213 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 215, Note 7 Pt. 2. 

(’41) Mitra, Page 761 Note 717. 

(b) Criminal P. C. (1898), Ss. 239 and 213 — 
Sessions Case — S. 239 does not apply to en¬ 
quiries by Magistrates — Committing Magis¬ 
trate can hold one enquiry against several ac- 

c cused although they could not be tried jointly 
consistently with S. 239 — Even though one 
order of commitment might be made in respect 
of all accused trial Court can order separate 
trials. 

Section 239 which provides for joint trials, does 
not apply to enquiries held by the Magistrates in 
cases triable by the Court of Sessions. There is 
nothing to prevent the committing Magistrate from 
holding one enquiry against several accused al¬ 
though they could not be tried jointly consistently 
with the provisions of S. 239, and although one 
order of commitment might be made in respect of 
all the accused, it is competent to the trial Court to 
order separate trials in order to give eflect to the 
provisions of the Code : 7 Bom.L.R. 457 ; 26 Mad. 
592 and (’17) 4 A.I.R. 1917 Mad. 612, Rel. on. 

, [P 213 C 2] 

Cr. P. C._ 

(’41) Chitaley, S. 207, Note 5 Pt. 1 ; S. 233, 
Note 1 Pt. 7; S. 239. Note 1 Pt. 2. 

(’41) Mitra, Page 848Note 774. 

(c) Criminal P. C. (1898), S. 273 - On evi¬ 
dence recorded by committing Magistrate no 
oifence found to have been committed — It is 
for Court to make entry under S. 273 that 
charge is unsustainable. 

If on the evidence recorded by the committing 
Magistrate it is found that no oflence has bc*n com¬ 
mitted, the proper procedure 13 for ^e Court to 

make an entry under S. thecharg c e 

unsustainable. [P 213 C 2 ; P 214 C 1) 

Q r p # Q t _ 

(’41) Chitaley, S. 273, Note 2 Pt. 1. 

(’41) Mitra, Page 966 Note 884. 

(d) Criminal P. C. (1898), Section 226 - 
S. 226 gives widest possible powers to Clerk ot 


Crown to revise and re-draft charges — When 
Clerk of Crown can frame proper charge stated ° 
—Magistrate coming to conclusion that offence 
was committed and framing charge — Clerk of 
Crown cannot withdraw charge on ground 
that there is no evidence to go to jury — That 
can be done only by Court. 

It is only when some oflence is disclosed on the 
evidence recorded and the charge framed by the 
committing Magistrate is either imperfect or erro¬ 
neous that it is competent to the Clerk of theCrown 
under S. 226 to frame a proper charge. In doing 
so, theClerk of the Crown may add or otherwise alter 
the charge framed by the committing Magistrate. 
Section 226 gives the widest possible powers to the 
Clerk of the Crown to revise and re-draft charges 
with reference to any oflence in respect of which 
the committing Magistrate has framed a charge. 
But when the Magistrate comes to the conclusion / 
that an oflence has been committed and frames a 
charge accordingly it is not open to the Clerk of the 
Crown to withdraw that charge on the ground that 
there is no evidence to go to the jury and therefore 
the charge would fail. That is a judicial act which 
can only be performed by the Court. (P 214 C 1] 

Cr. P. C. — 

(•41) Chitaley, S. 226 Note 2. 

(*41) Mitra, Page 793 Note 731. 

B . D. Boowariwalla — for Prosecution. 

F. B. Upadhyaya ; N. II.C. Coyajcc with F.C. 
Mobile ; and Jehangir B. Patel — for Ac¬ 
cused 1, 2 and 3, respectively. 

ORDER. — All the three accused were com¬ 
mitted to stand their trial in the High Court by 
the learned Presidency Magistrate, Third Addi- - 
tional Court, on 10th January 1942. The learned 
Magistrate held one enquiry against all the accused 
and framed charges against accused 1 and 2 in res¬ 
pect of 17 counterfeit coins under S. 232 read with 
S. 114, Penal Code and S. 243 read with S. 114, 
and also in respect of 584 counterfeit coins under 
the same sections, and also a charge under S. 235 
read with S. 114 ; and he framed a charge against 
accused 3 in respect of only 584 counterfeit coins 
under S. 243, Penal Code. The learned Clerk of the 
Crown has altered and amended the charges framed 
by the learned Presidency Magistrate, and he is 
further of opinion that the three accused cannot be 
jointly tried. He has, therefore, suggested that ac¬ 
cused 1 and 2 should be tried jointly in respect of 
the oflence in connection with 17 counterfeit coins 
and accused 3 in respect of the oflence in connection 
with 584 counterfeit coins. In framing the charges * 
against accused 1 and 2 the learned Clerk of the 
Crown has dropped the charges against them in 
respect of 584 counterfeit coins framed by the 
learned Presidency Magistrate. Before I pass my 
final orders counsel for the defence applied that 
they were anxious that they should be heard, and 
I therefore gave them an opportunity to make their 
submissions. Mr. Coyajee for accused 2 has con¬ 
tended that the order of commitment made by the 
learned Presidency Magistrate on 10th January 
1942, is illegal and that I should quash it under 
S. 215, Criminal P. C. 

It is conceded both by the prosecution and by the 
defence that a joint trial of all the three BCCU c s f 
would offend against the provisions of S. w»- 
minal P. C., and Mr. Coyajee contends that the 
learned Presidency Magistrate having held. one en- 
quiry under Chap. 18 of the Code « d 
ed charges against all the’accused in that enquiry, 
the learned Magistrate has contravened the provi- 
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sions of S. 239 and, therefore, the order of commit- 
a ment is illegal. The first question that arises is, 
whether I, presidingover theSessions, have jurisdic¬ 
tion to quash the order of commitmeut under section 
215, Criminal P. C, In 3G Cal. 48* an applica¬ 
tion was made to quash an order of commitmeut to 
the High Court in the exercise of its ordinary appel¬ 
late jurisdiction. The Court expressed doubt whe¬ 
ther it had jurisdiction to do so and opined that 
the practice in similar cases had been to apply to 
the Judge exercising the original criminal jurisdic¬ 
tion of tbo Court. It, however, did not decide the 
question observing that although the question of 
jurisdiction was one of considerable importance, but 
as the application before it was urgent, it did not 
propose to deal with it. In 42 Mad. 832 the Crown 
Prosecutor moved Spencer J. who was presiding at 
the Sessions to which the accused had been com- 
b rnitted, to quash the order of commitment. His 
Lordship held that the application to quash the 
commitment should be made on the appellate side 
of the High Court. Accordingly an application was 
mado on the appellate side. In 53 Cal. 3o(P a Full 
Bench of the Calcutta High Court heard a reference 
on a certificate from the Advocate General. The 
accused who was committed to the High Court Ses- 
sions took an objection that tho order of commit¬ 
ment by the Chief Presidency Magistrate was 
illegal. The learned Judge presiding over the Ses¬ 
sions overruled the objection and proceeded with 
the trial. Walmsley J., one of the Judges who con¬ 
stituted the Full Bench, stated (p. 355): 

“I am disposed to think that the petitioner’s 
remedy was to move this Court in its revisionnl 
capacity to quash the commitment." 

c B. B. Ghose J. also expressed as his opiniou 
(page 369): 

"A commitment may be quashed by the High 
Court under S. 215, but this refers to its appellate 
or revisional jurisdiction, and I do not think that a 
Judge exercising original criminal jurisdiction can 

quash a commitment on the ground that it was 
illegal." 

Our own High Coart in 36 Bom. L. R. 1211* 
entertained an application for quashing an order of 
commitment on its appellate side, although the 
quesuon of jurisdiction was neither raised nor con¬ 
sidered. Murphy and Sen JJ. assumed that the 
power of the High Court to quash an order of com¬ 
mitment was exercisable in its revisional jurisdic- 
tion. The original criminal jurisdiction of tboHigh 
Court is conferred upon it byCIs. 22 and 23, Letters 

<2 P re9idlD 8 the Sessions 

exercises that junsdiction in accordance with 

Chap 23, Criminal P. C. When tho High Court is 

called upon to quash a commitment on tho ground 
of an i legality under S. 215, it clearly does not do 
so m the exercise of its original criminal jurisdic- 
' 0 .?‘ U 19 * It oxeroisea either io its ap- 

^^sional jurisdiction. I, therefore, hold 
that 1 2 3 * * havo no jurisdiction to considor the locality 
of the order of co mmitment. As I have hold that 

1. P09) 36 Cal. 48 : 1 I.C. 469 : 12 C.W.N. 1014 • 

8 Cr.L.J. 221, Phanindra Nath Mitra v. Emperor 

2. (19) 6 A.I.R. 1919 Mad. 907 : 48 I.c! WT19 
Cr.L.J. 997 : 42 Mad. 83 : 96 M.L.J. 559, Crown 
Prosecutor v. Bhagavathi. 

3 . (*26) 13 A.LR. 1926 Cal. 470 : 93 I.C. 33 • 27 

385 : 63 Cal. 350 : 43 C.L.J. 810 : 30 

v. Mackay. 

88 L R - J 935 Bom - 70 : 154 L 327 : 

; j™. : “ B ’ n - “ u " 


I have no jurisdiction to consider the legality of the 
order of commitment, it is unnecessary for me to 
consider whether in fact the order of commitment 
is illegal. But in case I am wrong in the view 
I have taken aud especially as the matter has been 
argued at some length, I should also like to decide 
the other question. 

It is clear that S. 239, which provides for joint 
trials, does not apply to enquiries held by the, 
Magistrates in cases triable by the Court of Session.! 

In 7 Bom. L. R. 457 6 the accused Sita was commit¬ 
ted by the First Class Magistrate of Nasik to the 
Sessions Court of Nasik to be tried under S. 412, 
Penal Code. She was committed jointly with five 
other accused. The magisterial enquiry against all 
the six accused was conducted as one proceeding. 
The Sessions Court tried the other five accused and 
convicted them. With regard to the accused Sita, 
the Sessions Judge of Nasik made a reference to the / 
High Court. In the reference ho expressed his opi¬ 
nion that Sita could not be tried jointly with the 
other accused, that the order of commitment was 
illegal and that the High Court should quash it. 
Russell and Batty JJ. heard the reference. In 
their judgment, they stated that there was no pro¬ 
vision requiring a separate enquiry in respect of 
each accused person and that the provision con¬ 
tained in S. 233 related to separate trials only. In 
26 Mad. 592® Bhasbyam Ayyaogar J. expressed as 
his opinion that the sections of the Criminal Proce¬ 
dure Code relating to joinder of charges, viz., S. 233, 
etc., and including S. 239, referred to the trial of 
the accused. In a later decision of the same Court 
in 17 Cr. L. J. 369 7 the Magistrate ordered that the 
accused do stand his trial before tho Sessions Court 
on three distinct charges of breach of trust and of 
falsification of accounts in respect of each breach of 9 
trust. The accused moved the High Court in revi- 
sion to quash the commitment on the ground that 
he could not be tried at one and tho same trial for 
six charges. The Court was of opinion that the Ses¬ 
sions Judge had the discretion to try the accused 
separately on each of the three oharges and that it 
would be premature at this stage to interfere with 
the order of commitment. On these authorities it is 
clear that there is nothing to prevent the commit¬ 
ting Magistrate from holding one inquiry against 
several accused although they could not be tried 
jointly consistently with the provisions of S. 239 
and although ono order of commitment might be 
made in respect of all the accused, it is competent 
to the trial Court to order separate trials in order to 
give effect to the provisions of the Code. I therefore* 
h0 , that t* 10 °^ dor ot commitment is not tainted 
with any illegality and should not be quashed I 

“ 4?* accus 1 d 1 and 2 and a «used 3 

should be tried separately. 

It is finally urged that the Clerk of the Crown 
has no jurisdiction to withdraw the charges framed 
by the learned Magistrate against acoused 1 and 2 
in respect of 584 counterfeit coins. It is urced that 

nrowV 6 h,s . pow ! r3 are restricted to framing a 
proper charge when there is an imperfect or errone- 

orLiT 80 • raraed . b y the Magistrate and do not 

toa ln«r'‘ thdrawi ,?e a Charge altogether against 
an acoused person. To my mind it is clear that if 
o n the evidence recorde d by tho committing Magis- 

5 £,V i 

Vo2bfa“- 5M : 2 W “ r ' 202 ' 10 «» -ttet 

^T 17 ] laJ ? 1 1917 Mad. 612 : 35 I. 0. 801 • 17 
Cr.L.J. 369, In re T. S. Krishnamurthi kyyar'. 
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a trnte it is found that no oflcnce has been committed 
the proper procedure is for the Court to make an 
entry under S. 273 that the charge is unsustain¬ 
able. It is only when some offence is disclosed on the 
evidence recorded and the charge framed by the 
committing Magistrate is either imperfect or erro¬ 
neous that it is competent to the Clerk of the Crown 
under S. 226 to frame a proper charge. In doing so 
the Clerk of the Crown may add or otherwise alter 
the charge framed by the committing Magistrate. 
In this case the learned Clerk of the Crown has 
proceeded on the assumption that the evidence re¬ 
corded will not sustain a charge against accused 1 
and 2 in respect of 584 counterfeit corns. He does 
not think that the charge is either imperfect or 
erroneous but that it is unsustainable, and he has 
proceeded to omit framing any charge against the 
accused in respect of an offence in connexion with 
b those coins. I do not think he is competent to do 
so. I wish to make it clear that S. 226 gives the 
.widest possible powers to the Clerk of the Crown to 
revise and re-draft charges with reference to any 
offence in respect of which the committing Magis¬ 
trate has framed a charge. But when the Magistrate 
comes to the conclusion that an offence has been 
committed and frames a charge accordingly, it is 
not open to the Clerk of the Crown to withdraw 
that charge on the ground that there is no evidence 
to go to the jury and therefore the charge would 
fail. That is a judicial act which can only be per¬ 
formed by the Court. I would therefore direct that 
an entry be made against the charges framed by the 
committing Magistrate against accused 1 and 2 in 
respect of 584 counterfeit coins that those charges 
are unsustainable. With regard to the rest of the 
charges framed by the Clerk of the Crown against 
C accused 1 and 2 and against accused 3, two separate 
trials will proceed on the charges as re-drafted by 
the Clerk of the Crown. 

G.N./R.K. Order accordingly. 
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Beaumont C. J. and Sen J. 
Emperor 
v. 


d 


Nagindas Narottamdas Gandhi 
Accused. 

Criminal Ref. No. 9 of 1942, Decided on 11th 
March 1942, made by Sess. Judge, Surat. 

• (a) Criminal trial — Defence witnesses — 
Submitting list is not obligatory. 

It is not obligatory on the accused to submit a list 
of defence witnesses at the stage of the trial reached 
under S.256. If the prosecution ask for an adjourn- 
ment in order to enable them to ascertain the 
antecedents of the witnesses, it is for the Magistrate 
to determine whether such application should be 
granted or not, [P 215 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 256, N. 10. 

(b) Criminal P. C. (1898), S. 256-Prosecution 
can examine witness whose name has not been 
disclosed beiore charge. 


ction 256 clearly enables the Crown to examine 
esse= who bad not been examined, or whose 
es had not been disclosed, before the charge 
framed. If the accused desires time to enable 
to cross-examine witnesses whose names had 
teen disclosed, it is open to the Magistrate to 
time : 11 Bom. L.R. 1153, Foil. [P 215 C 1] 


Cr. P. C. — 

(’41) Chitaley. S. 256, N. 9 Pt. 1. 

(’41) Mitra, Page 926, N. 838. 

H. M. Choksi —for Accused. 

R. A . Jahagirdar , Goveryuncnt PUader _ 

for the Crown. 

BEAUMONT C. J.—This is a reference made 
by the Sessions Judge of Surat, raising two ques¬ 
tions which are of some general importance in rela¬ 
tion to the practice in criminal Courts. The first 

question is : 

“ Is it obligatory on the accused under the law to 
submit a list of defence witnesses before the Court 
after the whole ca£e of the prosecution is over, that 
is to say, after the further cross-examination of the 
prosecution witnesses after the charge and the exa- 
mination-in-chief and the cross-examination of the 
remaining prosecution witnesses ?’* 

In order to answer that question, one has to look 
at certain sections of the Criminal Procedure Code. 
Section 211, which is one of the sections dealing 
with committal proceedings in cases triable by the 
Court of Session, or the High Court, provides : 

"The accused shall be required at once to give in 
orally or in writing, a list of the persons (if any) 
whom he wishes to be summoned to give evidence 
on his trial.** 


But S. 291 provides : 

“(At the trial) The accused shall be allowed to 
examine any witness not previously named by him, 
if such witness is in attendance ; .. 

So that the effect is that the accused is only 
bound to give the names of witnesses whom he re¬ 
quires to be summoned; he can call other witnesses 
whose attendance he has procured otherwise. Then 
we come to the sections dealing with the trial of 
warrant cases by Magistrates, and the present case 
falls within that class. Section 252 provides : 

“(i) When the accused appears or is brought 
before a Magistrate, such Magistrate shall proceed 
to hear the complainant (if any) and take all such 
evidence as may be produced in support of the pro¬ 
secution:** 

Section 254 provides : 

"If, when 6uch evidence and examination have 
been taken and made, or at any previous stage of 
the case, the Magistrate is of opinion that there is 
ijround for presuming that the accused has com¬ 
mitted an offence triable under this chapter, which 
such Magistrate is competent to try, and which, in 
his opinion, could be adequately punished by him, 
be shall frame in writing a charge against the 
accused." 

Section 256, which for the present purpose is the 
most material section, provides S 

"(i) If the accused refuses to plead, or does not 
plead, or claims to be tried, he shall be required to 
=tate, at the commencement of the next hearing of 
the case or, if the Magistrate for reasons to be re¬ 
corded in writing so thinks fit, forthwith, whether 
be wishes to cross-examine any, and, if so, which,, 
of the witnesses for the prosecution whose evidence 
has been taken. If he says he does so wish, the wit¬ 
nesses named by him shall be recalled and, alter 
cross-examination and re-examination (if aDy), tney 
shall be discharged. The evidence of any remaining 
witnesses for the prosecution shall next be taken, 
and, after cross-examination and re ; ex ^f? 1Dat ™ ( pH 
any), they also shall be discharged. The abused 
shall then be called upon to enter upon his defence 

and produce his evidence." ~ „ 

Now. the question which the learned Session 
Judge raises is whether at that stage the accused is 
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a bound to given list of tbe witnesses be proposes to 
call. Certainly the section does not so provide. Sec 


tion 257 enacts that if the accused applies to the 
Magistrate to issue any process compelling the at¬ 
tendance of witnesses the Magistrate shall issue 
such process, except as therein mentioned. JJut 
there is nothing in the Code which enacts that the 
accused shall he bound to supply a list of the wit¬ 
nesses whom he proposes to call. If he wishes the 
Court to summon the witnesses, necessarily he must 
give their names. But if he can produce them in 
Court without the assistance of the Court, he is 
^entitled to do so. If the prosecution ask for an ad¬ 
journment in order to enable them to ascertain the 
'antecedents of the witnesses, it is for the Magistrate 
to determine whether such application should be 
granted or not. It would not be desirable to attempt 
to lay down any rule on that point, which must rest 
on the discretion of tbe Magistrate. Iu my opinion, 
the view which the learned Sessions Judge has ex¬ 
pressed is correct, and tbe answer to the first ques¬ 
tion raised is that it is not obligatory on the accused 
to submit a list of defence witnesses at the stage of 
the trial reached under S. 256. 

Then the other question is : “Did the learned 
trial Magistrate err in recording the evidence of 
Salebhai Isufali, Ex. 10 ?*• Tbe position of that 
witness is that ho was not amongst those originally 
named and examined by the Magistrate under 
S. 252. But under S. 256, which I have just read, 
after tbe framing of tbe charge aud the examina¬ 
tion and cross-examination and re-examination of 
the witnesses who were examined before the frnm. 
mg of the charge, it is provided that the evidence 
of any remaining witnesses for the prosecution shall 
e next bo takeD. The learned Sessions Judge thinks 
that “remaining witnesses" means “those who 
were in the list of witnesses who could have been 
examined by the prosecution in the first instance, 
but were not actually examined under S. 252." It 
seems to me that there is no justification for limit- 
ing the words in that sonse. I think that S. 256 
clearly enables the Crown to examine witnesses 
who bad not been examined, or whose names had 
not been disclosed, before the charge was framed. If 
tbe accused desires time to enable him to cross- 
examine witnesses whose names had not been dis- 
c^sed, . is open to the Magistrate to give time, 

C.inn i-‘ S the Magislrato 8'™ the pro. 

sccution time in the case which I have dealt with 

tL a ; 0 T r n 6 the fi i S L question - T bis second ques- 
tion is really covered by a decision of this Court in 

<f w , R, .u 163 - The “»• Presumably was 

j M a° ‘? a nolic V f the learned Scions 

t 0 he / e J ore ' <1™^ ‘he order of the Magis- 
22S ? a| e<l 3rd November 1941, requiring the ac 
cased to put in a list of defence witnesses. 

__ Orde r quashed . 

it l - e - u5s: 4 >• o- *». 
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Beaumont C. J. and Sen j. 

Mahomed Banif and another—Accused 

v. 

Emperor, 

^ view No - 664 of !942 and Criminal 

?04T ablins? 7 ° f D “ ided on 17th 

PresidS * •T l . etl °, n u and senlence P^ed by 
Presidency Magistrate, 7th Court, Dadar, Bom' J 
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Criminal trial—Sentence — Previous convic¬ 
tion — Rule as to enunciated — Matters to be 
considered explained — Sentences were en¬ 
hanced. 

The determination of the sentence, within certain 
iirnits, is in the discretion of tbe trial Court, and it 
is in many caies one of the most delicate matters 
with which criminal Courts have to deal. In apply¬ 
ing the provisions of S. 552, Criminal P. C., it ig 
better to err (if err one must! on the side of libera¬ 
lity. But where a man has shown from hie past ac¬ 
tions that he intends to adopt a criminal career, 
three things should be remembered. In tbe first 
place, it is necessary to pass a sentence upon him 
which will make him realize that a life of crime 
becomes increasingly hard, and does not pay. In the 
second place, the sentence should serve as a warn¬ 
ing to others who inay be thinking of adopting a 
criminal career. In the third place, the public must 
be protected against people who show that they are 
going to ignore tbe rules framed for the protection 
of society. One cannot say that so many past con¬ 
victions justify such and such a sentence. In each 
case the circumstances have to be considered. Tbe 
number of past convictions is one matter to bo 
looked at; the interval of time which has elapsed 
between one conviction and another, and particu¬ 
larly since the last conviction, is important; and so 
is the nature of the offences previously proved. 
(Sentences were enhanced from nine months each to 
two years and one year.) [p 215 C 2; P 216 C 1] 
Cr. P. C. _ 

(*41) Cbitaley, S. 348 N\ 2; S. 562 N. 4. 

(‘41) Mitru, Page 1809, N. 1434. 

R. G. Karnik — for Accused. 

R. A. Jahagirdar, Government Pleader _ 

BEAUMONT C. J. -This is an^p^UyThe 
accused against their conviction by the Presidency 
Magistrate, 7th Court, Dadar, under S. 454, Penal 
Code that , s to say, house-breaking by day, and on 
the admission of the appeal this Court gave notice 
to enhance the sentences of nine months’ rigorous 
imprisonment upon each of them. The accused were 

3 ht K r 1- httnded - J hey nere SMn b ? Miss Daru! 
«alla bending over the lock of the door of a flat on 
the ground floor of a building. When she raised an 

f‘ B 5? , . acc “ Eed I , lhr ® w a jemmy which was 
in his hand, and both of them run away, but they 

|T er f e can 8 ht - S 0 ‘hat there can be no doubt whatever 
that they were guilty of the offence of whioh they 
were convicted. J 

Recently this Court has had to send for the re. *■ 

^ p,«m cons,derable number of cases in the Courts 
of Presidency Magistrates, and to enhance the Ben- 
£nces passed. That practice is to be regretted 
because it involves a considerable waste of 8 publio 

™nfl/ Dd mo ™ y ’ a “ d tend3 moreover to lesseu the 
confidence which the public should feel in the dis! 

6 ° f Mfptratofl. It seems therofore desirable 
to say something about the prinoiples which we 

h The ^ 1 d ° pted in relat ‘On P to sentence. 

I he determination of the sent*™** 

tain limits, is in the discretion of tho trial Court 

mattersw/th «? of ‘ b * -os't delate 

The ^sT 1 K nm, ? al °° urt8 hQve to deal, 
have Ml h P «n , ^ W ? ha?e enhanced sentences 

&£ Xs previous con - 

p“sTn b fo? an a Jg id ' ng ’fi^oXdVto 

hSnte’ a0d ttoSkof 

h.mmtoa regular criminal. In applying the pro | 
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a visions of S. 562, Criminal P. C., it is better to err 
(if err one must) on the side of liberality. But where 
a man has shown from his past actions that he in¬ 
tends to adopt a criminal career, three things 
should bo remembered. In the first place, it is 
necessary to pass a sentence upon him which will 
make him realize that a life of crime becomes in¬ 
creasingly bard, and does not pay. In the second 
place, the sentence should serve as a warning to 
others who may be thinking of adopting a criminal 
career. In the third place, the public must be pro¬ 
tected against people who show that they are goiDg 
to ignore the rules framed for the protection of 
society. One cannot, of course, determine sentences 
on old offenders by any rule of thumb. One cannot 
say that so many past convictions justify such and 
such a sentence. In each case the circumstances 
have to be considered. The number of past convic- 
5 tions is one matter to be looked at ; the interval 
of time which has elapsed between one conviction 
and another, and particularly since the last convic¬ 
tion, is important; and, so, of course, is the nature 
of the offences previously proved. 

Now, in the present case accused 1 is a man of 
about 29 years of age with a very bad record. He 
started in Rangoon, where in March 1936, he was 
convicted under S. 454, Penal Code, which is the 
same section under which he was convicted on the 
present occasion, and he was given 20 lashes. In 
June 1936, he seems to have been bound over under 
some Burma Act, and in October 1936, he was 
given one year’s rigorous imprisonment iof an 
offence under S. 457, Penal Code. On 22nd Febru¬ 
ary 1937, he was expelled from Burma under a local 
Act. He then seems to have come to Bombay, and 
on 1st October 1937, he was given one year’s rigor- 
c ous imprisonment for an offence under S. 380, 
Penal Code, that is theft, and on 14th April 1939, 
he was given another year’s rigorous imprisonment 
for an offence under Ss. 411 and 414, that is receiv¬ 
ing stolen property, and then on 9th April 1940, 
he was given nine months' rigorous imprisonment 
under S. 128, Bombay City Police Act, and on 10th 
December 1940, a similar sentence was passed upon 
him. He is, therefore, a man who started his cri¬ 
minal career in another place, and then, when 
turned out of his native country, comes to Bombay 
and shows a deliberate intention to live by crime ; 
and the learned Magistrate on this occasion passed 
a less sentence than those imposed on the two pre¬ 
vious convictions in Bombay. It was the view of the 
former Commissioner of Police in Bombay that the 
lenient sentences passed by Presidency Magistrates 
d encouraged criminal characters from other parts of 
India to come and settle in Bombay, and this case 
suggests that there may be some force in that view. 
In our opinion, the learned Magistrate was plainly 
wrong in imposing so lenient a sentence on ac¬ 
cused 1, and we enhance the sentence on him to 
one of two years' rigorous imprisonment, that being 
the maximum sentence which the Magistrate could 
have imposed. 

Accused 2 has a Jewish name, and is said to be 
aged 23. He has had nine previous convictions, 
though the trials and sentences took place only on 
two days. He was convicted of four offences on 6th 
December 1939, and of five offences on 5th Decem¬ 
ber 1940, but the offences were separate offences 
committed in different part3 of Bombay and on 
different dates, so that it is correct to say that he 
has actually got nine previous convictions. He 
seems to have been leniently dealt with in the past, 
and the time for leniency has, I think, in his case 
also passed, but his is not such a bad case as that 


of accused 1. We think the learned Magistrate 
should have imposed a heavier sentence than nine 0 
months’ rigorous imprisonment, and we propose to 
enhance the sentence on accused 2 to one year’s 
rigorous imprisonment. 

Sentences enhanced . 
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Beaumont C. J. and Sen J. 
Emperor 
v. 

Bamdas Nathubhai Shah — Accused. 

Criminal Ref. No. 142 of 1941, Decided on 11th 
February 1942, made by Sessions Judge, Poona. 

Motor Vehicles Act (1939), Ss. 112 and 3 (1) 

— Licence expiring on 2 nd February—Accused / 
found driving on 17th February — On same day 
licence got renewed with effect from 2nd Febru¬ 
ary—Conviction cannot be sustained. 

The accused held a driving licence which was 
issued to him on 2nd February 1940, for one year 
which expired on 2nd February 1941. On 17th 
February 1941 he wa3 found driving his motor 
vehicle under the time-expired licence. On the same 
day he got his licence renewed for another year, 
which was done with effect from 2nd February 1941. 
On 15th June 1941 the accused was prosecuted 
under S. 3 (1) read with S. 112 for driving a motor 
vehicle without a valid licence : 

Held that at the time when the prosecution was 
launched, the accused could produce a licence which 
in terms was effective from 2nd February 1941, for 
a year, and which was effective therefore on the day g 
on which the oflence was alleged to have been com¬ 
mitted. The conviction could not therefore be 
sustained. [P 217 C 1) 

R. A. Jahagirdar , Government Pleader 

— for the Crown. 

S. D. Vimadalal — for Accused. 

BEAUMONT C. J.—This is a reference made 

by the Sessions Judge of Poona. It raises a ques¬ 
tion, which must be of very common occurrence, 
and indeed this has been argued os a test case. The 
accused had a driving licence, which expired on 
2nd February 1941, and on 17th February his 
licence was examined, and was found to have ex¬ 
pired. On the same day, however, he went to the 
Regional Transport Officer, and renewed his licence, 
and the renewal was granted. A complaint was 
lodged against him on 13th June and he was con- h 
victed by the learned Magistrate under S. 112, 
Motor Vehicles Act for not having had an effective 
licence on 17th February. The learned Sessions 
Judge has referred the matter to us, because he 
thinks that the conviction was wrong. Now, under 
S. 3, Motor Vehicles Act of 1939 it is provided that 
no person shall drive a motor vehicle in any public 
place unless he holds an effective licence issued to 
himself authorizing him to drive the vehicle. Sec¬ 
tion 10 provides that a licence issued under the 
foregoing sections shall be effective without renewal 
for a period of twelve months only from the date of 
issue or last renewal. The effect of that is that the 
accused's licence was effective for a year from 
date of last renewal, which was 2nd February 1940, 
so that on 17th February 1941, when the licence 
was examined the accused had not got m fact an 

effective licence. „ ... ... 

But then reliance is placed on S. 11 (3), which 
provides that the fee payable for the renewal of a 
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^ licence shall be three rupees, if the application for 
renewal is made previous to, or not more than 
fifteen days subsequent to the date on which the 
licence is due to expire, aod shall be five rupees in 
any other case, except as therein mentioned. It ig 
argued that within the days of grace the old licence 
is elective, but, in my opinion, that sub-section has 
nothing whatever to do with the effectiveness of the 
licence. It merely enables a licensee to obtain his 
licence at a lower rate, if he applies within fifteen 
days of tbe expiration of his old licence. When the 
accused applied on 17th February for renewing his 
old licence, he was entitled to get a renewal on pay¬ 
ment of three rupees ; but, in my opinion, he could 
not claim renewal except for one year from the date 
of application, and if the licence had been renewed 
to him from 18th February that is the next day, 
for a year, be would have had no answer to the 
charge that he had not got an effective licence on 
17th February. But what the licensing authority 
did wa9 to issue him a renewal up to 2nd February 
1942. As the licence is effective for a year, in effect 
it must have been antedated to 2nd February 1941. 
It seem9 to me, therefore, that at the time when 
the prosecution was launched, the accused could 
produce a licence which in terms was effective from 
2nd February 1941, for a year, and which was 
effective therefore on the day on which the offence 
is alleged to have been committed. The only answer 
which Government can make to that is to dispute 
their own licence. They must say that, although 
this licence purports to cover a year from 2nd Feb¬ 
ruary 1941, to 2nd February 1942, it does not really 
do so but covers only a period from 18th February 
1941, to 2nd February 1942. But Government have 
£ charged the accused for a licence for one year and 
cannot be heard to say that they have given him 
^something less. It seems to me that having granted 
( a licence, which dates back to 2nd February 1941, 
^Government are not in a position to prosecute the 
accused for not having an effective licence within a 
lye&r from that date. On that ground the reference 
must be accepted, the conviction set aside and the 
fine, if paid, be refunded. 

SEN J—I agree. 

Conviction set aside. 
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Divatia J. 

Bhajgovind Chunilal Sevak and others 
' — Defendants — Appellants 

v . 

Harilal Gordhandas Sevak and another 
Plaintiffs — Respondents . 

N ?- 187 of 1040 - D"Wed on 22nd 
August 1941, from decision of Assist. Judge, Nadiad 
in Appeal No. 10 of 1938. 

Custom—Right of privacy exists in whole of 
uujarat. 

The right of privaoy exists not merely in some 
parte of Gujarat but in the whole of OujamH 
6 Bom. H. C. R. (A. C.) 42, Bel. on; Case law re- 
viewed. [P 218 C 1] 

A. 0. Desai, B. 0. Thakor and K. T. Pathak — 

B. C. Coyajee and J. C. Shah — *** AppeUanta - 

JUDGMENT The only point 
of the appellants in this appeal relates to that part 
1942 B/28 v 


of the decision of the lower Conrt in which they are t 
directed to put up three perpendicular wooden bars 
in their window “X" in the plan, so that one may 
not peep out of it. That injunction was given be¬ 
cause on the finding of the lower appellate Court 
one can look into the upper storeys of the plaintiffs 
on both the sides and that those storeys were used 
for sitting and sleeping purposes. This finding is 
made because of the custom of privacy which is 
found to bo prevailing in Gujarat and judicially re¬ 
cognised by authorities since a very long time. The 
finding is attacked on behalf of the appellants on 
the ground that the previous decisions relating to 
the right of privacy were given in cases coming from 
the districts of Broach, Surat and Ahmedabad, but 
that there was no judicial decision which lays down 
that the custom of privacy prevails in the district of 
Kaira in Gujarat from which this oase comes. The 
principal argument is that although the decision in / 
5 Bom. H. C. R. (A. C.) 42,1 which has been sub¬ 
sequently followed, lays down that the right of pri¬ 
vacy prevails in Gujarat, it related to a house in the 
district of Broach and there was nothing to show in 
that case that the right of privacy was proved to 
have existed in the whole of Gujarat. It is true that 
the case came from the district of Broach, but the 
observations in the judgment that the usage existed 
in the whole of Gujarat are based upon several de¬ 
cisions relating to the right of privacy in different 
parts of Gujarat. The series of decisions there re¬ 
ferred to as coming from Gujarat are (1819) I Borr. 
272,2 (1811) 1 Borr. 422,3 (i860) 7 Harington 212,4 
(1860) 9 Harington 274* and S. A. No. 278 of 1863.® 
Both the cases in (1819) 1 Borr. 2722 and (1811) 1 
Borr. 422 5 were from Surat, the case in (1860) 7 
Harington 212* was from Ahmedabad, so also the 
case in (1860)9 Harington 274* and the case in 8.A. 9 
No. 278 of 1863* were from Nadiad, i. e.,the distriot 
of Kaira. All these districts comprise what is known 
as Gujarat, and it was therefore observed in 6 B. 

H. C. R, (A. C.) 42 1 that the custom of privacy had 
been proved as existing in Gujarat. This decision is 
given in 1867 and even at that time it was observed 
that the rulings of the Sudder Court and the High 
Court were founded on the long established usage of 
the provinco so that as early os 1867 it was held 
that tho right of privacy had been long since estab¬ 
lished in Gujarat. In fact the case in (1819) 1 Borr. 
2722 was decided in 1811. The decision in 5 B. 

H. C. R. (A. C.) 421 was followed in 6 B. H. C. 

R. (A.C.) 143 7 which was from Ahmedabad. There- 
after in 8 B. H. C. R. (A. C.) 87,* whioh came from 
Ahmedabad, the decision in 5 B. H. C. R. (A.C.) 42,1 
was ^plained os applying not to an open court-yard h 
outside the house, but to those particular apart¬ 
ments whioh are ordinarily secluded from observa¬ 
tion. Then there was the decision in 2 Bom. L. R. 




Hargovan v. Trikam Narsi, 

^ 0rr- 272, R °8hoonath Oodhowjee v. 
bhureef Moohnmmud. 

Borr ; I 22, Jacob Johannes v. Shekh 
Ahmud Noor-ood-deen. 

4 . (I860) 7 Harington 212, Veerohand Doepchand 
v, Kaiohund Panaohand. 

5. (I860) 9 Harington 274, Sycd Imambuksh y. 
Gugul Purbhoodas. 

6. (1863) S. A. No. 278 of 1863, Rashidas Runchhod 
v. Jumnadas Jetabhai. 
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454,® which was a case from Ahmedabad, to the 
effect that the right of privacy has been recognized 
in Gujarat. 

In 15 Bom. L. R. 876, 10 which was also a case 
from Ahmedabad, this Court threw some doubt on 
the decision in 5 B.H.C.R. (A.C.) 421 0 n the ground 
that the proposition laid down there did not neces¬ 
sarily follow from previous decisions. But the point 
considered was not whether the custom which has 
been held a9 proved in Broach and Surat should be 
extended to other places in Gujarat, but whether it 
applied to an open court-yard or a khadki or was 
restricted to particular apartments secluded from 
observation. The finding of the lower Court was 
that the window opened by the defendant abutted 
on a khadki or a court-yard and it was observed that 
the plaintiff would not have been entitled to the 
relief of injunction on the ground that the window 
did not overlook any private apartment of the plain¬ 
tiff. But the appeal was decided on the ground that 
there was an agreement between the parties that the 
window should not be opened and that it was on 
that ground that the injunction was granted against 
the defendant. This decision therefore does not 
overrule the previous decision that the right of 
privacy had been judicially recognized as existing in 
Gujarat. Thereafter, the right of privacy again came 
before this Court in 22 Bom. L.R. 226, 11 which was 
a case from Ahmedabad, and this Court did rely 
upon 5 B. H. C. R. (A. C.) 42* for the proposition 
that the right of privacy exists in Gujarat. The 
decision of the lower Court which granted an injunc¬ 
tion against the defendant on the ground of invasion 
of the plaintiff's right of privacy was confirmed. It 
is clear therefore that our High Court has now 
definitely recognised that the right of privacy exists 
not merely in some parts of Gujarat but in the 
whole of Gujarat. 

Mr. Desai, on behalf of the appellants, however, 
contends that the latest Full Bench decision re¬ 
ported in 43 Bom. L.R. 58112 throws doubt on the 
proposition that the right should be recognized as 
prevailing in the whole of Gujarat. This Full Bench 
decision did not relate to the right of privacy in 
Gujarat but to the custom of pre-emption. The 
question there was whether, if the custom was judi¬ 
cially recognized as existing in the city of Ahmeda¬ 
bad, it should be held that it existed in that area 
which was known as the city of Ahmedabad as it 
stood at the time when the custom began or that it 
should be recognized as existing in the whole of the 
area which i9 now known as the city of Ahmedabad. 
But it was not necessary to decide that point in 
view of the fact that the suit lands there were situated 
within the city walls of Ahmedabad and that there¬ 
fore in any case the custom of pre-emption would 
apply to those lands provided they were free-hold 
lands. The actual decision was that as the lands 
were leasehold the right of pre-emption did not 
apply to them. I do not see how that decision helps 
the appellants in the present case. It seems to have 
been relied on by the appellants b y way of analogy , 

9. (1900) 2 Bom. L. R. 454, Nathubhai v. Choksi 

Ohhaganlal. _ , „ 

10. ('14) 1 A. I. R. 1914 Bom. 243 : 21 I. C. 352 : 
38 Bom. 1 : 15 Bom. L. B. 876, Mulia Bhana v. 

Sunder Dana. M 

11. ('20) 7 A. I. R. 1920 Bom. 141 : 55 I. C. 949 : 
22 Bom. L. R. 226 : 44 Bonn 496, Maneklal v. 

A.I.R. 1941 Bom. 262 : 195 I.C. 464 : 

I L R. (1941) Bom. 460 : 43 Bom. L.R. 581 (F.B.), 
Dashrathlal Chhaganlal v. Bai Dhondubai. 


but even so it was taken for granted that the right 
of pre-emption did exist in the city of Ahmedabad * 
In the case of custom of privacy the decisions are 
that the right of privacy does exist in the whole of 
Gujarat and there is no question here as to whether 
the district of Kaira can be regarded as a part of 
Gujarat. It is and it always was an integral part 
of the province of Gujarat from the earliest times, 
and I think it is now too late to contend that the 
right of privacy should be held as recognized only 
in those towns from which the previous decisions 
came and that it should not be extended to other 
parts of Gujarat. As I have pointed out above, S.A, 
No. 278 of 1863,® which is referred to in 5 Bom. 
H.C.R. (A.C.) 42, 1 came from the district of Kaira 
from which the present case also comes. Therefore, 
on that ground also, it cannot be said that the right 
of privacy would not apply to the present case. I 
think that the decision of the lower appellate Court / 
is correct. 

The point urged by way of cross-objections on 
behalf of the respondents is that the direction given 
by the lower appellate Court that the horizontal 
bamboo which has been existing below the roof of 
the defendants and above their window "X" should 
be allowed to remain. Both Courts have held that 
this bamboo is hung by means of wires and is 
hanging below the projecting part of the defendants’ 
roof. That bamboo overhangs the chowk which is 
the exclusive property of the plaintiffs. The finding, 
however, is that this bamboo has existed since very 
old time and the lower Courts have given certain 
directions that although the bamboo should remain 
the defendants should not hang their clothes on it 
in such a manner as to touch the passers-by or to 
drop water therefrom. Presumably the finding of g> 
the lower Court is that it is a right of easement 
which has been acquired by the defendants. I do 
not think that I can interfere with that finding. 
The appeal and the cross-objections are therefore 
dismissed with costs. 

G.N./R.K. Appeal dismissed. 
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Beaumont C. J. and N. J. Wadia J. 

Kesarmal Indajishet — Plaintiff — 

Appellant 

v. 

Narayan Vidyadhar Vankde — 

Defendant — Respondent, h 

Second Appeal No. 856 of 1940, Decided on 19th 
December 1941, from decision of District Judge, 
Thana, in Appeal No. 1 of 1939. 

(a) Limitation Act (1908), Ss. 19 and 20 — 
Acknowledgment of payment made in respect 
of pronote on which acknowledgment is en¬ 
dorsed does not amount to acknowledgment of 
further liability on pronote — But it would so 
amount if it was part payment of amount due o 
on pronote — Endorsement of payment by deb¬ 
tor in creditor's bahikhata "towards above 
amount" held acknowledgment within S. 19 
though it did not come under S. 20. 

An acknowledgment of a payment made in 
(meaning "in respect of") the promissory note on 
which the acknowledgment is endorsed, does not 
amount to an acknowledgment of any further liabi¬ 
lity on the promissory note. A payment 'made 
merely in respect of the amount due on the promis- 
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& sory note on which the payment is endorsed may 
be a final payment, earlier payments not having 
been evidenced by endorsement, so that a mere 
endorsement of a payment in respect of the note 
does not involve by itself an admission of further 
liability on the note : (*40) 27 A. I. R. 1940 P. C. 
63, Itol. oh; (’23) 10 A. I. R. 1923 Bom. 239, Not 
approved. (P 219 0 2] 

The distinction between a payment in respect to 
or relating to a promissory note and a payment in 
part payment of or towards the amount due on a 
promissory note, in actual phraseology may be 
slight, but the distinction in principle is clear. In 
the one case a statement that something has been 
paid “in respect to a promissory note" does not 
involve any admission that something more remains 
due on the promissory note. Oo the other hand, a 
_ payment made in part payment or towards payment 
of the amount due on a promissory note does in¬ 
volve an admission that there is something more 
due, and is thus an acknowledgment of the right of 
the creditor to sue on the note. (P 220 C 1, 2] 

There was a loan made by the plaintiff to the 
defendant on 2nd April 1933 of Rs. 1120 which 
was entered in the khata of the plaintiff, and the 
entry was signed by tho defendant. On 10th April 
1935, an entry was made in the khata in these 
terms: “Credited Rs. 30-10-0 on 15th December 
1934 as the price of paddy.” This was signed by the 
defendant. Then the entry continued : “This has 
been credited this day the date 10th April 1935 
towards the above amount.” That again was signed 
by tho defendant : 

Held that since the payment was not made in 
c re 3pect of interest but the creditor appropriated the 
amount towards interest the payment did not ope¬ 
rate to save limitation by virtue of S. 20 it being 
neither a payment of interest as such, nor a part 
payment of capital : (»40) 27 A. I. R. 1940 P. C. 
63, Rel. on. [p 219 C 2 } 

Held further that the payment “towards the 
above amount,” clearly meant “towards the amount 
specified on the other side of the khata” as due on 
the loan and therefore the endorsement of 10th 
April 1935 did amount to an acknowledgment 

™ W o- ( ’ 17) 4 A - L R - 1917 Mad. 805? (’39) 
26 A.r.R. 1939 B °m. 25!2 and (’39) 26 A.I.R. 1939 
All. 177, Rel. on. [p 220 C 2 ] 

Limitation Act — 

('42) Ohitaley, S. 19, Note 6, Pts. 3 and 4. 

( 33) Rustomji, Page 318, Pt. 1. 

d (b) Limitation Act (1908), Ss. 19 and 20 _ 
Sa. 19 and 20 are independent—Document may 
be acknowledgment within S. 19 even though it 
does not come under S. 20-Whetber document 
is acknowledgment depends on its language. 

Sections 19 and 20 are quite independent of caoh 

J5S"* 4 ma y be an acknowledgment 

within 8 . 19 although it does not evidence part 
payment within S. 20. Whether in any particular 
case the document relied upon amounts to an ac- 
knowledgment must depend on the language of that 
document. [P 219 c 2; P 220 O 1 ] 

Limitation Act_ 

(’42) Ohitaley, S. 19, Note 6. 

W. B. Pradhan and M. W. Pradhan — 

S. U. Pandekar — for Respondent! 01 Appollant ' 

J?^ U ^ NT , C< h “ This U a second appeal 
The ***“ re, ® rred ‘0 a bench because it raises 
4he question how far a reoeat deoision of tho Privy 


Council on S. 20, Limitation Act, has affected 
Indian decisions on S. 19 of the Act. The facts are 
not in dispute. There was a loan made by the plain¬ 
tiff to the defendant on 2nd April 1933, of Rs. 1120, 
which was entered in the khata of the plaintiff, and 
the entry was signed by the defendant, A suit on 
the khata was filed on 14th December 1937, more 
than three years after the date of the loan, and 
therefore, prima facie, it would be barred under 
Art. 73, Limitation Act. But on 10th April 1935, 
that is to say, within three years of the loan and of 
the suit, an entry was made in the khata in these 
terms: “Credited Rs. 30-10-0 on loth December 
1934, as the price of paddy,” This was signed by 
the defendant. Then the entry continues “This 
has been credited this day the date 10th April 1935, 
towards the above amount.” That again is signed 
by the defendant. The payment was not made in 
respect of interest, and therefore was not a payment 
of interest as such within para, 1, S. 20, Limits- 
tion Act. But the creditor appropriated the amount 
towards interest, and consequently it was not apart] 
payment of principal within para. 2, S. 20, and 
having regard to the recent decision of the Privy. 
Council in 67 I. A. 160, 1 it is quite clear that the) 
payment does not operate to save limitation by virtue 
of S. 20 of the Act, it being neither a payment of 
interest as such, nor a part payment of capital. But 
there are authorities of tho High Courts in India 
that S. 19 and S. 20 are qaite independent of each 
other. Section 20 deals with the effect of part pay¬ 
ment on limitation. Section 19 provides that where 
before the expiration of the period prescribed for a 
suit or application in respect of any property or 
right, an acknowledgment of liability in respeot of 
such property or right has been made in writing 
signed by the party against whom snob property or 
right is claimed, then that starts a fresh period of 
limitation. The question is whether the document 
°f 10th April 1935, amounts to an acknowledgment 
of tho right of the plaintiff to recover what is duo 
on the khata or 2nd April 1933. In the Privy Coun- 
ou case, the debt sued on was a debt on a promissory 
note, and the part payment reliod upon was evi¬ 
denced by an endorsement on the noto. “Paid 
Rs. 100 to-day in this pro-note (Singed) Lai Chand.” 

u DOt argued beforo the Privy Council that 
that document amounted to an acknowledgment 
within S. 19, and tho whole of the judgment of the 
Fnvy Council is directed to the question whother 
the payment was a part payment within S. 20. But 
it is of course dear that S. 19 was not overlooked* 
indeed the section is mentioned In the judgment 
though merely to observe that an acknowledgment 
of right under S. 19 need not amount to a promise 
to pay. 

The decision o( the Privy Council, in my opinion 
does amount to an authority tor the proposition 
that an acknowledgment of a payment made in 

SiM ,B , r ° 3p f° J t ° r) the Promissory note on 
h ♦ t . e aokn ?” 1 ® d 8mont is endorsed, does not 
amount to an acknowledgment of any furthor liabi- 

IS, tho P rom ‘fsory note, and if I may say so, I 
entirely agree with that view. A payment made 
merely in respect of the amount due on the promls- 
sory note on which tho payment is ondoraed may 

earlier payments not having] 
by endor30 ment, so that a merf 
In respeot of tho note 
does not involve by itself an admission of furt her 

i’ 4 ?) ? 7 A \ 1, R -1940 P, 0. 63 : 187 I. O 283 • 
nolm (*940) K&r. P, O. 184 : 67 I,A. 160 •*! L R* 
(1940) Lah, 470 (P.O.), Rama Shah v. Ul (W. 


/ 
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liability on the note. I think the decision of this 
Court in 47 Bom. 632, 2 where it was held that 
an endorsement on a promissory note of three 
payments involved an admission of liability to pay 
the difference between t he amount of the pronote 
and the amount of the payments endorsed, cannot 
be reconciled with the Privy Council decision. But 
on the other hand, it seems to me that if the 
acknowledgment i3 an acknowledgment of a part 
payment of the amount due on the note, then that 
does imply a liability to pay something more under 
the promissory note, and is therefore an acknow¬ 
ledgment of the right of the creditor to recover 
something more on the promissory note in question. 

Whether in any particular case the document 
relied upon amounts to an acknowledgment must 
depend on the language of that document. There are, 
however, certain cases in this country which are of 
assistance in determining the question before us. In 
the first place, there is 40 Mad. 698,3 which lays 
down the proposition that a document may be an 
acknowledgment within S. 19, although it doe3 not 
evidence part payment within S. 20. There is nothing 
in the Privy Council case to controvert that prin¬ 
ciple, which in my opinion is plainly correct. In 
that case the endorsement on the note was “Rs. 378 
paid towards this document" and it was held that 
that amounted to an acknowledgment of the right 
of the plaintiff to recover on the document, that is 
to say that it amounted to an acknowledgment of 
part payment implying liability to pay something 
more. In 41 Bom. L. R. 455,* which was a case 
which came before me in second appeal, I followed 
the principle laid down in 40 Mad. 698. 2 3 4 5 The docu¬ 
ment with which I had to deal was an endorsement 
on the promissory note admitting that the defen¬ 
dant had given certain bajri of the value of Rs. 54 
towards 'vasal' which means towards part pay¬ 
ment, and I held that that amounted to an acknow¬ 
ledgment of a right to recover on the promissory 
note. Then there is a decision, I. L. R. (1939) All. 
200, 6 in which the Court had to construe an en¬ 
dorsement on a promissory note stating that Rs. 25 
were “paid in respect to, or relating to the promis¬ 
sory note," and the Court held that not to amount 
to an acknowledgment of further liability under the 
promissory note, so as to bring S. 19 into play. 

The decision was before the case in the Privy 
Council, but I think the wording of the endorse¬ 
ments in the two cases is almost similar. But the 
learned Judges of the Allahadad High Court dis¬ 
tinguished the case before them from a previous 
decision of the Allahabad High Court in which it 
had been held that payment towards the amount 
due on a document amounted to an admission of 
liability, and therefore to an acknowledgment of 
the right of the creditor under S. 19. So that the 
Court drew a distinction between a payment in res¬ 
pect to or relating to a promissory note and a pay¬ 
ment in part payment of or towards the amount 
due on a promissory note. The distinction in actual 

2. (’23) 10 A.I.R. 1923 Bom. 239 : 72 I.C. 249 : 47 
Bom. 632 : 25 Bom. L. R. 144, Ganesh Narahar 
v. Dattatraya Pandurang. 

3. (’17) 4 A.I.R. 1917 Mad. 805 : 36 I. C. 240 : 40 
Mad. 698, Venkatakrishniah v. Subbarayudu. 

4 . ('39) 26 A. I. R. 1939 Bom. 252 : 182 I.C. 965 : 
41 Bom.L.R. 455, Tayerali Mahomed Ali v. Gara- 
b&d Sadu. 

5. (’39) 26 A. I. R. 1939 All. 177 : 180 I. C. 535 : 

I. L. R. (1939) All. 200 : 1938 A. L. J. 1233, Isri 

• Prasad v. Chandrabban Prasad Tewari. 


A. I. R. 


same 
in the 
was 


phraseology may be slight, ‘but the distinction in . 
principle is clear. In the one case a statement that ° 
something has been paid “in respect to a promissory 
note does not involve any admission that some 
thing more remains due on the promissory note. On 
the other hand, a payment made in part payment 
or towards payment of the amount due on a pro¬ 
missory note does involve an admission that there 
is something more due, and is thus on acknowlede 
ment of the right of the creditor to sue on the note 
In this case we have got practically the 
phrase as occurred in 40 Mad. 698’ and 
earUar case of the Allahabad High Court which 
followed in I. L. R. (1939) All. 200,® that is to say 
it is a payment ‘towards the above amount, 1 which 
clearly means ‘towards the amount specified on the 
other side of the khata 1 as due on the loan. In my 
opinion, therefore, the endorsement of 10th April 
1935, did amount to an acknowledgment within 
S. 19, Limitation Act, and prevented the suit from 
being barred by limitation. The decisions of both 
the lower Courts that the plaintiff's claim was 
barred were therefore wrong. 

We allow the appeal, set aside the decree of the 
lower appellate Court and pass a decree in favour of 
the plaintiff for Rs. 929-10-0 with interest at six per 
cent, from the date of suit on Rs. 464-13-0. The 
appellant will get his costs in the trial Court. As 
the question arising under S. 19, Limitation Act, 
was not taken in the lower Courts, there will be no 
order as to costs in the lower appellate Court, or in 
the High Court. Instalments will be settled 
execution. 

N. J. WADIA J. — I agree. 

G.N./R.K. 


in 


Appeal allowed. q 
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Beaumont C. J, and Sen J. 

Babaji Shivram Heqiste — Accused 

v. 

• 

Emperor . 

Criminal Revn. Appln. No. 18 of 1942, Decided 
on 19th February 1942, from conviction and sen¬ 
tence passed by Presidency Magistrate, Second Add!, 
Court, Mazagaon, Bombay. 

(a) Bombay (Town) Tobacco Duty Act (4 of 
1857, as amended by Act, 6 of 1938), S. 11, Rules 
under, Licence Form A—Words “rules framed 
thereunder" in Form A refer to existing rules 
and do not cover rules which may be framed in 
future—Licence for 1941 granted in Form A — 
Government cannot alter conditions of that 
licence during currency of year. 

The words "rules framed thereunder” in Licence 
Form A mean the rules which have been framed 
and do not cover rules not at present in existence 
but which may be framed at a future time. Conse¬ 
quently, when a licence was granted for the year 
1941 in Form A and was paid for the Government 
is not entitled to alter the terms of that licence 
during the currency of the year 1941. Hence the 
alteration of the rules framed under the Act made 
by the Government on 13th May 1941 cannot affect 
the licence which was granted for the year 1941. 

[P 221 C 2] 

(b) Bombay Shops and Establishments Act 
(24 of 1939), S. 5—Word “enactment" in S. S 
includes statutory rules framed by Government* 
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a The word “enactment*' in S. 5 includes rules 
made under a statutory power vested in Govern¬ 
ment. (P 221 C 2] 


J. B. Patel and B . S. Joglekar —for Accused. 
R, A. Jahagirdar, Government Pleader — 

for the CrowD. 


BEAUMONT C. J—This is an application in 
revision against the conviction of the accused under 
S. 30, Bombay Shops and Establishments Act of 
1939. The case against the accused was that on 
13th August 1941, his shop was open at 9-40 P. M. 
contrary to the provisions of S. 5, Bombay Shops 
and Establishments Act of 1939, which provides 
that, save as provided by or under any other enact¬ 
ment for the time being in force, no shop shall on 
any day be closed later than 9 P. M. The Act came 
into force on 2nd November 1939. 

^ The accused’s defence is that he was entitled, 
under another enactment in force on 13th August 
1941, to keep his shop open till midnight. The 
accused's shop is a tobacco shop, conducted under 
the termB of the Tobacco Duty (Town of Bombay) 
Act of 1857. Section 11 of that Act provides that 
it shall not be lawful for any person to sell any 
tobacco in Bombay without a licence from the 
Commissioner of Customs, which licence shall be in 
force for a period of 12 calendar months from the 
date thereof. By Bombay Act 6 Of 1938, there were 
added to S. 11, Tobacco Doty Act, the words “Such 
licence shall be subject to such terms and condi¬ 
tions os may be prescribed by rules made by the 
Provincial Government in this behalf.” On 26th 
July 1938, rules were framed by Government, 
which provided that the licence should be in one 

e of the lorms A, B, C, D and E annexed thereto and 
should be subject to the terms and conditions speci¬ 
fied therein and those rules. The licence in Form 
A, vh\ch is the material Form in this case, con¬ 
tained oondition 16, which reads: 

“Except with the premission of the Collector the 
licensee shall not open the said premises or 6ell 
tobacco therein before sunrise or keep the said 
premises open or sell tobacco therein after 12 
midnight (S. T.),” 


So a licence in that Form confers a right on tb 
licensee to keep his premises open up to midoighi 
The numbering of the clauses was subsequentl 
altered by Government Notification, and clause 1 
b^amc d. 14 On 13th filay 1941, these rules wer 
altered by a Government Notification, which pre 
vided so far as material, that in the rales unde 
l the Tobacco Duty Act, in condition 14 in the licenc 

H,°o m -a ■ i T .\n e Z 8 ?™’ word - brackets and.letter 

tbe f° llow ing should be in 
aerted, namoly, Or such hour as may bo fixed b 

V™M e V he Provisions of the Bombay Shops am 
Establishments Act, 1939 (Bom. 24 of 1939) o 

, aw .. f0 ' the , time being in force, which 

lftlh T j at alteratlon came into force oi 

18th May 1941, and on 26th August 1941 whicl 

was after the date of tho alleged offence, the licens 
ing anthonty took baob the licence which had beer 
granted to the accused, and annexed to it a slip 
Btatmg merely : Pl 

p iD “pMioo 14 in the licence 

JJ”™ 18 n Al B ® nd C ‘ “ condition 15 in the licence 
Form D and in condit.on 8 in the licence Form E 

“|f word, braokets and letters ‘12 

S " T A the followiD 8 shall be inserted, 
snch ,bo° r “ may be fixed by or under 
the provisions of the Bombay Shops and Establish 
menls Act, 1989 (Bom. 24 of 2939), or any other 


law for the time being in force, whichever is . 
earlier*. ” 

If the annexing of that slip was intended to alter 
the terms of the licence to the accused, which had 
been granted on 1st January 1941, I can only say 
that the method adopted is not to be commended. 
The slip does not purport to alter the licence; it 
only give3 notice of an alteration in the terms of 
the forms of licence annexed to the rales. Licensees 
are entitled to know what their rights and obliga¬ 
tions are under any licence granted to them. How¬ 
ever, the first point, and the main point which 
arises, is whether Government were entitled, after 
the issue of a licence for the year 1941, to alter the 
conditions of that licence. The licence granted to 
. the accused, which is in Form A, provides that 
licence is granted to the accused authorizing him 
under and subject to the provisions of the Tobacco 
Duty (Town of Bombay) Act, 1857, and the rules / 
framed thereunder and on payment of Rs. 25 to sell 
by retail superior tobacco at the premises men¬ 
tioned therein. 

It is argued by the learned Government Pleader 
that the words “and the rules framed thereunder” 
mean the rules framed, or which may be framed 
during the currency of the licence. Well, I do not 
take that view. The word “framed” is in the past 
tense, and, prima facie, “rules framed’* mean rules 
which have been framed, and the expression does 
not cover rules not at present in existence, but 
which may be framed at a future time. If Govern- 
ment intend by a licence to reserve power to alter 
the conditions of the licence after it has been gran¬ 
ted and paid for, they must take that power in 
clear language. Here the language, literally con¬ 
strued, does not cover any future alteration. In my 0 
opinion, therefore, Government were not entitled, 
during the currency of the year 1941, to make any 
alteration in the terms on which the licence for 
that year had been granted. We are not concerned 
with the year 1942, and, therefore, it is not necessary 
to consider what the position is under the renewal 
granted on 1st January 1942. In my opinion, the 
accused was entitled during the year 1941, and, 
therefore, on the date of the alleged offence, to keep 
his premises open until midnight. The learned 
Government Pleader has also contended that the 
roles under the Tobacco Duty Act do not constitute 
an enactment within the meaning of S. 5, Shops 

i * ct. Iq my opinion, “enact-l 

ment clearly includes rules made under a statutory 
power vested in Government. There is nothing in 
that point. Tho application, therefore, will be al¬ 
lowed. Rule made absolute. Fine, if paid to bo k 
refunded. 

SEN J. —I agree. 

G.N./R.K. Rule made absolute. 
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Broomfield and Sen JJ. 

Govind Narayan Prabhu and others — 

Defendants — Appellants 
v. 


un\Ku Lropal Mhale and others — 

Plaintiffs — Respondents. 

tJSS/WJ? 1 N°. 9 Of 1940, Decided on 17th 
December 1941, from decision of Distriot Judge, 
Kanara at Karwar in Appeal No. 87 of 1984. * 

187q! A ^ IC n l li lrl9tS, Rc,,el Acl < 17 of 

1879), S. 13 (c)—Civil P. C. (1882), S. 257A — 
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Repeal of S. 257A did not validate agreement 
in contravention of S. 257 A—S. 13 (c) implied 
that agreements void under S. 257A should not 
be ignored. 

The intention of the legislature was not that 
agreements made void under S. 257A, Civil P. C. 
(1882), should be ignored in taking accounts under 
Dekkhan Agriculturists* Relief Act irrespective of 
whether the agreements were illegal or not. The 
repeal of S. 257A did not render valid an agreement 
in contravention of its terms. This, however, does 
not necessarily imply that S. 257A was to be treated 
as applying to transactions taking place after it had 
ceased to be law: 3-5 Bom. 307, ExpL, and Disting 
(’32) 19 A. I. R. 1932 Bom. 237, Dissent. 

[P 223 C 1] 

(b) Dekkhan Agriculturists’ Relief Act (17 of 
O 1879), S. 13 (c) — Agreement by debtor under 

S. 13 (c) refers only to second part of Civil P. C. 
(1882), S. 257A. 

Section 13 (c) which speaks only of an agreement 
by the debtor to pay, has reference only to the 
second part of S. 257A, for, obviously, it is the cre¬ 
ditor and not the debtor who agrees to give time 
under the first part. [P 223 C 2] 

(c) Civil P. C. (1882), S. 257A—First part of 
S. 257A applies to agreement suspending exe¬ 
cution not to agreement totally ending execu¬ 
tion. 

The first part of the section refers to agreements 
which suspend the operation of a decree, not to 
those which put an end to the execution of the 
decree altogether : 25 Bom. 252 and 31 Bom. 552, 
Rel. on ; 22 Bom. 693 (F.B.), Ref. [P 223 C 2) 
c A mortgage agreement expressly providing that 
no further steps were to be taken with the execu¬ 
tion proceedings is not within the mischief of the 
first part of S. 257A. [P 223 C 2] 

(d) Civil P. C. (1882), S. 257A — Interest 
added in advance not in excess of interest 
accruing under decree is not excess payment. 

Where the amount added as interest in advance 
to the amount claimable in the darkhast is less 
than the interest which would have accrued due 
under the decree, there is no question of any excess 
payment. (P 223 C 2] 

(e) Civil P. C. (1882), S. 257A — Further 
Interest on default—Provision is penal—Whole 
agreement is not made void. 

Provisions in the mortgage bond as to payment of 
d further interest in case of default are by way of 
penalty and can be regarded as a separable part of 
the agreement. The mortgage as a whole therefore 
would not be rendered void. [P 233 C 2] 

(f) Civil P. C. (1908), O. 21, R. 83 — (1882), 
S. 257A — Order held made under O. 21, R. 83. 

The executing Court’s order "granted subject to 
the usual conditions” cannot be regarded as equiva¬ 
lent to the sanction which S. 257A required. (Order 
held made with reference to 0. 21, R. 83). 

(P 223 C 2] 

A. 0. Desai — for Appellants. 

D. R. Manerikar — for Respondents 1 to 3, 5 
and 6. 

BROOMFIELD J. —The appellants were some 
of the defendants in a suit brought by the respon¬ 
dents on a simple mortgage for Rs. 2192 dated 19th 
July 1926. The main defence to the suit was that 
the mortgage was void. In order to understand how 
the point arose it is necessary to note the facts 


leading up to the mortgage suit and also certain 
statutory provisions. In a suit brought by the plain. 6 
tifls predecessor against defendant 1 and the father 
of defendants 2 to 4 on a promissory note, Suit No. 

1 n 26, “ deCree was P 133611011 12th March 
1926, for Rs. 1610 and costs amounting to Rs. 228 
and interest at the rate of six per cent, from the 
date of the suit, 7th November 1925. Execution 
was taken out, and in March 1926, a darkhast was 
presented claiming Rs. 1877 as due under the decree. 
On 19th July 1926, an application, Ex. 135, was 
put in by both parties asking the Court’s permission 
for the execution of a mortgage of property belong¬ 
ing to the defendants in satisfaction of the decree. 
The application stated that the parties had settled 
amicably to get the darkhast disposed of by the 
execution of this mortgage and the Court was asked 
to grant time for the purpose. The Court’s order on 
this application was "Granted subject to the usual / 
conditions. Cost3 on the applicant. July 19, 1926.” 

In making the order subject to the usual conditions it 
is evident that the Court had in mind R. 83 of 0. 21, 
Civil P. C., 1908, for on 7th June 1926, an order 
for 6ale of the defendants’ property had been made 
and it was therefore necessary to get the Court’s 
sanction for postponement of the sale and execution 
of the mortgage. The mortgage deed duly executed 
was put in on the same day. It provided that the 
amount due to the decree-holder had been settled to 
be Rs. 1950 and it was agreed that to this sum 
Rs. 242 should be added as advance interest and 
the total amount of Rs. 2192 was made payable in 
four instalments of Rs. 548 each. The mortgage was 
executed in consideration of this amount, and it 
was provided that in case of default in payment of 
these instalments interest at six per cent, was pay- g 
able on the amount of any instalment in arrears. It 
was also provided that the darkhast should be dis¬ 
missed without any further steps being taken in 
execution. The defendants failed to pay as provided 
in the mortgage deed and on 4th August 1931, the 
mortgagees filed the suit which has given rise to 
this appeal against the mortgagors and subsequent 
mortgagee3oftheproperty. The statutory provisions 
which we have.to consider are S. 257A, old Civil 
P. C., and S. 13 (c), Dekkhan Agriculturists’ Relief 
Act. Section 257A was incorporated in the Civil 
Procedure Code of 1877 by an amending Act passed 
in 1879. It was then incorporated in the Code of 
1882 but it was repealed by the present Code of 
1908. The seotion was in these terms : 

"Every agreement to give time for the satisfac¬ 
tion of a judgment-debt shall be void unless it is 
made for consideration and with the sanction of ' l 
the Court which passed the decree, and such Court 
deems the consideration to be under the circums¬ 
tances reasonable. 

Every agreement for the satisfaction of a judg¬ 
ment-debt, which provides for the payment, directly 
or indirectly, of any sum in excess of the sum due 
or to accrue duo under the decree, shall be void un¬ 
less it is made with the like sanction. 

Any sum paid in contravention of the provisions 
of this section shall be applied to the satisfaction of 
the judgment-debt; and the surplus, if any, shall 
be recoverable by the judgment-debtor.” 

Clause (c) of S. 13, Dekkhan Agriculturists’ Relief 
Act, as it stood prior to a recent amendment by 
Bombay Act 14 of 1932 was in these terms : 

"In the amount of principal there shall not be 
debited to the debtor any money which he may 
have agreed to pay in contravention of S. 257A, 
Civil P. C.” 
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a It has been argued by the defendants, and the 
contention has been accepted by both the lower 
Courts relying on a decision in 34 Bom. L. R. 404,1 
that for the purposes of S. 13, Dekkban Agricultu¬ 
rists* Belief Act, S. 257A of the old Civil P. C.. re¬ 
mained in force in spite of its repeal by the Code of 
1908. Looking at the matter first apart from autho¬ 
rity, I find considerable difficulty in holding that 
this is the real and necessary consequence of the 
retention in S. 13 (c), Dekkban Agriculturists’ Relief 
Act. of the reference to S. 257A. When one speaks 
of a thing being done in contravention of the law, 
one normally means something illegal according to 
the law in force at the time. When the Dekkban 
Agriculturists’ Relief Act was enacted, agreements 
of the kind referred to in S. 257A without the sanc¬ 
tion of the Court were void, and it was Datural 
therefore that in prescribing the method in which 
' an account was to be taken under the Act the Legis¬ 
lature should provide that such illegal agreements 
should be ignored. After S. 257A was repealed and 
agreements of the kind ceased to be illegal, S. 13(c), 
Dekkhan Agriculturists’ Act, could still be con¬ 
strued so as to give the words "in contravention of" 
their ordinary meaning. For the Courts for a con¬ 
siderable time would still have to deal with trans¬ 
actions which took place prior to the repeal aod 
were therefore void when they took place. The re¬ 
peal of S. 257A was not retrospective and therefore 
the wording of S. 13 (c) could not very well be 
changed, though in course of time it would become 
obsolete. The other view implies that the words "in 
contravention of” in S. 13 (c) were merely descrip¬ 
tive of the kind of agreements made void by S. 257A 
and that the intention of the Legislature was that 
such agreements should be ignored in taking ac¬ 
counts under the Dekkban Agriculturists’ Belief 
Act irrespective of whether the agreements were 
illegal or not. Speaking for myself, I doubt very 
much whether that intention can reasonably bo 

Pr i e ?. a Tt Cd '^? 5 Bom * 3072 was a 0436 °* a suit brought 
while the Code of 1882 was still in force, though it 
fell to be decided after the repeal of S. 257A. The 
question was whether the repeal of that section ren- 
dered valid an agreement in oontravention of its 
terms. It was held that it did not. Chandavar- 

irf full 8 ,Udgment ,S verj short and ma 7 be g^en 

“The question is whether S. 13 (c), Dekkhan 
Agriculturists Relief Act, must be regarded as re- 
pea ] ed in consequence of the repeal of S. 257A of the 

Broceduro < Act 14 of 1882) by the 
new Code (Act 5 of 1908). That section of the Dek- 

An^ n Q g o^l tar i 8t ? ,RoIief Act incor POrate9 by refer- 

25 li of / the 1 0,d Code ; and it is argued by 

thA f0 * the appellant that its repeal has 

But in' ft ° f re P eall ?| > S - ol. (c) of the Act also. 

2? \ n th * 0f Brett L * J - in W881) 8Q.B.D 

XnrSiiS'i V Wherea statuta incorporated by 
reference Into a second statute, the repeal of the first 

... by a third docs not afleot the second.’ See also 
Maxwell on Statutes, Edn. 3, p. 590." 

of T 8 h ^8 8 f^ l ili , ».Tu daaCe With the ““‘ruction 
..W which I have suggested and does not 

necessary imply that S. 257A was to bo treated os 

applying to transactions taking plaoe after it had 

ceased to bo law. The Court saidttat S 13 (c) It 

'SI? 9 r A p L Bom * 237 : 188 L 459 : 

2 34 fM?r«K L n R * Dftttalra y tt v. Savlo Subroo. 

l - j - «■ ** «• *»■ 


not repealed and that is clear. But the section still c 
has to be construed and in 35 Bom. 307 a the Court 
was not concerned with any question of construction 
of the section. This caso was followed in 34 Bom. 
L.R. 4041 an d there no doubt the Court took the 
view that S. 257A remained in operation for the 
purposes of the Dekkhan Agriculturists’ Relief Act 
after its repeal and it was held to invalidate an 
agreement made in 1924. With all respect to the 
learned Judges who decided the case, I should feel 
great difficulty in following this decision because 
the only authority cited on the particular point is 
35 Bom. 307 2 which, as i understand it, decided no 
such thing. 

The point has become more or less academic in 
view of the amendment of S. 13 (c) in 1932. The 
clause now contains no reference to S. 257A. More¬ 
over, as it happens, it is not necessary to decide the 
point for the purposes of the present case. Assuming / 
for the sake of argument that S. 257A is to be treated 
as applying to the mortgage with which we are con¬ 
cerned, we are not satisfied that there has been any 
contravention of its provisions. There is some force 
in Mr. Manerikar's argument that S. 13 (c), whioh 
speaks only of an agreement by the debtor to pay, 
has reference only to the second part of S. 257A, 
for obviously it is the creditor and not the debtor 
who agrees to give time under the first part. How¬ 
ever that may be, it has been held that the first 
part of the section refers to agreements which 
suspend the operation of a decree, not to those 
which put an end to the execution of the decree 
altogether : see 25 Bom. 252.* The judgment of Sir 
Lawrence Jenkins in this case contains an exhaus¬ 
tive discussion of previous authorities including the 
Full Bench caso in 22 Bom. 693* relied on by the * 
appellants here. 25 Bom. 252* was followed in 31 
Bom. 552,® and though it has been discussed in 
many cases it does not appear to have been dissented 
from or ovorruled. The mortgage agreement here 
expressly provided that no further steps were to be 
taken with the execution proceedings. It is there- 

the mischief of the first part of 

As regards the second part of the section, we 
agree with the learned District Judge that, as the 
amount of Rs. 242 added as interest in advance to 
the amount claimable in tho darkhast was less than 
the interest which would have aocrued due under 
the decree, there is no question of any excess pay¬ 
ment. The provisions in the mortgsgo bond as to 
payment of further interest in case of default were 
by way of penalty and could be regarded as a separ¬ 
able part of the agreement. The mortgage as a whole 
therefore would not be rendered void. On that point 

™? r ft en “ T^ y be made t0 28 Bom - 627 aDd 38 Bom. 1 

being so there was no oontravention of 
the second part of S. 257A either. Wo are unable 
to agree with the Courts below that the executing 
Court s order granted subject to the usual oonil- 
ww, so regarded as equivalent to the sanotion 
7u h ' h ,. 8 - 25 J A re S ulred - It is quite dear, wo think, 
that the order was made with re ference to O. 21 ,\ 

4 * ( 1 01) 252 : 2 ® om * L.R. 1012, Tubarnm 

v. Anantbhat. 

6. (07) 31 Bom. 652 : 9 Bom. L.R. 960, Bhagabai 
v. warayan. 

VaSissr 62:6 Bom - l - b - m2 ' 

*914 Bom. 131 : 22 I. C. 284 : 3 g 

loSajf vitho/e 6 ^ L ’ * 1M9 « Chfttru 
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a R. 83. The Court was not dealing with the case 
under the Dekkhan Agriculturists* Relief Act and 
there is no reason to suppose that it had S. 257A in 
mind at all. One of the anomalous results which 
would seem to follow from the decision in 34 Bom. 
L.R. 404 1 is that a Court not acting under the 
Dekkhan Agriculturists* Relief Act but under the 
Civil Procedure Code, when called upon to deal with 
an agreement which was perfectly legal under the 
ordinary law, must bear in mind the possibility that 
at some future date there might be a proceeding 
under the Dekkhan Agriculturists* Relief Act and 
in anticipation of that must pass an order under 
S. 257A of the old Civil Procedure Code which had 
been repealed. However that may be, the executing 
Court in the present case obviously did not do this. 
We think there was no sanction of the kind con- 
templated in S. 257A, but as we also think that no 
b sanction was required, that is immaterial. In the 
result we confirm the decrees of the lower Courts 
and dismiss the appeal with costs. Costs to be 
awarded to plaintiffs only. It should be noted that 
so far as appellant 5 is concerned the appeal has 
abated, he having died and his heirs not having 
been brought on record. 

R.K. Appeal dismissed. 
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Beaumont C. J. and Somjee J. 

Promatha Nath Mullick—Defendant- 

Appellant 

v. 

Batliwalla £ Karani — Plaintiffs — 
c Respondents. 

Appeal No. 21 of 1941, Decided on 23rd March 
1942, in Suit No. 851 of 1940. 

(a) Bombay Securities Contracts Control Act 
(8 of 1925), S. 6—Native Share and Stock Bro¬ 
kers* Association, Rules, R. 46 (a) and R. 167 
(a), (e) and (g) — Contract note is not contract 
for purchase or sale and hence S. 6 does not 
make such note void — Omission to mention 
name of one of the partners does not make note 
invalid. 

Section 6 relates only to contracts for the pur¬ 
chase or sale of securities, and if such contracts are 
not in accordance with the rules framed under 
S. 4 of the Act, for the regulation of the business of 
the Native Share and Stock Brokers* Association, 
j those contracts would be void. The contract notes 
however are not contracts of purchase or sale but 
are documents giving intimation to the constituent 
of the contracts of purchase or sale effected by the 
brokers and for and on account of the constituent. 
The contract notes are therefore not contracts of 
purchase or sale of securities under Bombay Act, 8 
of 1925. [P 225 C 2] 

The effect of R. 167 (e) is that if a contract note 
is rendered to a constituent by brokers in Form A, 
when the transactions are of the nature in respect 
of which the contraot note should be in Form B or 
vice versa, or where the contract note is rendered 
in any other form different from Form A or 
Form B, then the contraot note would not be 
deemed to be valid. Where the proper form for 
the contract note has been used, namely, Form A 
and all the particulars required to be stated in the 
contract note under R. 167 (a) are duly stated in 
tho contract notes except that the name of one of 
partners in the broker firm is omitted, the omission 


does not make the note invalid. Rule 46 (a) has no 
bearing upon the validity of the contract notes 
which have to be rendered to the constituents 
under the provisions of R. 167. It may be that the 
Native Share and Stock Brokers* Association may 
be entitled to or may have to take action against 
the share brokers who failed to comply with the 
provisions of R. 46 (a). But non-compliance with 
the provisions of R. 46 (a) would not render con¬ 
tract notes under R. 167 invalid, because the bro¬ 
kers failed or negligently omitted to mention the 
names of the partners or some of them or, one of 
them. The non-compliance with the provisions of 
R. 46 (a) would not make a contract note invalid. 

[P 225 C 2 ; P 226 C 1, 2] 

(b) Pleadings—Cause of action—Plaint held 
disclosed complete and valid cause of action. 

The averment in the plaint that the plaintiffs 
(who are certified share brokers in the Native Share 
and Stock Brokers* Association, Bombay) effected 
transactions on behalf of the defendant according 
to the rules and regulations of the Association is 
sufficient to show that the plaintiffs as agents 
effected transactions on behalf of the defendant and 
in respect of the losses or profits in respect of those 
transactions they were responsible, and the profits 
and losses were received or paid by the plaintiffs 
when the transactions of the particular settlement 
went through the Clearing House of the Native 
Share and Stock Brokers* Association, Bombay. 
Though there be no averment in that plaint that 
the plaintiffs, who were share brokers, incurred 
liability in respect of the transactions of the defen¬ 
dant and that they made payments in respect of 
the losses incurred in respect of the transactions of 
the defendant, the plaint discloses a complete and 
valid cause of action. [P 225 C 1] 

K. M. Munshi and R. E. Pandia — 

for Appellant. 

Sir Jamshedji Kanga and 7. F . Taraporewala 

— for Respondents. 
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SOMJEE J-This is an appeal against the 

judgment of B. J. Wadia J., decreeing the plaintiffs* 
claim against the defendant for Rupees 10,837-8-0. 
The plaintiffs are certified share, stock and ex¬ 
change brokers in the Native Share and Stock Bro¬ 
kers* Association of Bombay. The defendant is a 
constituent of the plaintiffs and lives in Calcutta. 
The plaintiffs filed this suit to recover th amount 
of Rs. 10,837-8-0 from tho defendant in respect of 
certain transactions in shares effected by the 
plaintiffs for and on behalf of the defendant on the 
Stock Exchange in Bombay. The defendant filed a * 
written statement raising a large number of de¬ 
fences, and tho learned Judge deolded against the 
defendant on all those defences. Tho first question 
raised before us by Mr. Munshi, the learned counsel 
for the defendant, is that the plaint as originally 
filed disclosed no cause of action. On 4th July 1941, 
an order was obtained by tho plaintiffs from tho 
learned Judge granting them leave to amend the 
plaint. The plaint was amended accordingly by ad¬ 
ding para. 8A to the plaint, which is in these 

terms : _ . , . 

“All the aforesaid transactions were effected Dy 
the plaintiffs according to the rules and regulations 
of the Native Share and Stock Brokers’ Association, 

Bombay.** , , 

Mr. Munshi contends that even the amended 
plaint does not disclose any cause of action. He 
further contends that the plaintiffs did not obtain 
leave under Clause (12), Letters Patent, when they 
amended the plaint, and, therefore, the amendment 
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of the plaint i9 not legal. In para. 1 of the plaint 
* tbe plaintiffs state that they are certified share, 
stock and exchange brokers in the Native Share and 
Stock Brokers* Association, Bombay. In para. 4 of 
the written statement that averment in the plaint 
is admitted. The necessary implication of that 
averment is that they act as brokers for constitu¬ 
ents and effect transactions on behalf of their 
constituents in accordance with the rules and regu¬ 
lations of the Native Share and Stock Brokers' As¬ 
sociation. The amendment of the plaint simply 
states in terms wh.it is necessarily implied from the 
averment in para. 1 of the plaint, which is admitted 
by tbe defendant. The learned Judge’s decision 
that the amendment of the plaint did not alter or 
complete the cause of action is, in my judgment, 
perfectly correct. 

The averment in the plaint, whether implied from 
0 tbe statement contained in para. 1 of the plaint or 
by virtue of the amendment of the plaint, that the 
plaintiffs effected transactions on behalf of tbe 
defendant according to the rules and regulations of 
the Native Share and Stock Brokers' Association, 
is sufficient to show that the plaintiffs as agents 
effected transactions on behalf of the defendant and 
in respect of the losses or profits in respect of those 
transactions they were responsible, and the profits 
and losses were received or paid by tho plaintiffs 
when the transactions of tbe particular settlement 
went through tbe Clearing House of the Native 
Share and Stock Brokers' Association, Bombay. In 
the case of share brokers in Bombay, they submit 
their statements in respect of their transactions for 
a particular settlement to the Clearing House of the 
Native Share and Stock Brokers Association. These 
c transactions are with various brokers. The results 
of all these transactions are ascertained by the 
Clearing House, and tho brokers are made to pay if 
there is a deficit on the whole statement for the 
settlement, and the payment is made by the share 
brokers. If there is a balance payable to the brokers- 
in respect of all the transactions, that amount is 
allowed to them, and they receive the payment 
which is made by various brokers with whom they 
had the transactions. Thus, in the case of share 
brokers.it would be difficult for them to state in the 
case of a particular constituent that they paid the 
losses incurred in respect of bis transactions, becauso 
payment is not made in respect of tbe transactions 
of each constituent, but all the transactions of all 
the constituents with different brokers are settled 
in account with all the brokers through tho Clearing 
House. In my judgment tbe plaint discloses a good 
** and complete cause of action: 

This point was raised in 0. C. J. Appeal No. 48 
of 1936,1 decided by B, J. Wadia J. There was an 
appeal against that judgment, which was heard by 
my Lord the Chief Justice and Blackwell J. The 
plaint in that suit was in substantially tho samo 
terms as the plaint which is now before us. There 
was no avormenfc in that plaint that tho plaintiffs, 
who were share brokers, incurred liability in respect 
Of tho transactions of the defendant and that they 
made payments in respect of tho losses incurred in 
respect of the transactions of the defendant. The 
Court of Appeal upheld the judgment of B. J 
Wadia J. and decided that the plaint disolosed a 
Jcompleto and valid cause of action. That decision of 
the Court of Appeal covers the point wbioh is now 
raisod by Mr. Munshi, tho learned counsel for the 

°- A PPeal No. 48 of 1936, decided on 18th 
March 1987 by Beaumont C. J t| and Blackwell J. t 
Uulabohand Sakharam v. Bhaidas Maganlal&Co. 

1942 B/29 & 30 


defendant. The second point raised by Mr. Munshi 6 
is that two of the contract notes dated 4th and 5th 
January 1940, did not disclose the nameofa partner 
in the plaintiff-firm, namely, S. B. Billimoria. 

S. B. Billimoria is the son of the senior partner in 
the plaintiff-firm B. A. Billimoria, and he joined 
the firm on 1st January 1940. There is no dispute 
between the parties with regard to that date. 

Mr. Munshi argues that the rules of the Native 
Share and Stock Brokers' Association require that 
on the contract notes submitted by the plaintiffs to 
the defendant the names of all the partners in the 
plaintiff-firm must be stated, and as the name of 
S. B. Billimoria is not stated, the contract note is 
void. It appears that prior to 1st January 1940, 
there were five partners in the plaintiff-firm, one of ■ 
them being A. D. Shroff. That partner retired from 
the firm on 31st December 1939, and S. B. Billi¬ 
moria joined the firm in his place. The argument / 
of Mr. Munshi is that these two contract notes of 
4th and 5th January 1940, are void by virtue of the 
provisions of S. 6, Bombay Securities Contracts 
Control Act, (Bom. 8 of 1925) and Rr. 46 and 167 
of the rules of the Native Share and Stock Brokers' 
Association. 

Section 6 of Bombay Act, 8 of 1925 provides that 
every contract for the purchase or sale of securities, 
other than a ready delivery contract, entered into 
after a date to be notified in this behalf by the Pro¬ 
vincial Government, shall be void, unless the same 
is made subject to and in accordance with the rules 
duly sanctioned under S. 4. That is the material 
part of the section that we are concerned with. In 
my opinion, this section relates only to contracts for 
the purchase or sale of securities, and if such con¬ 
tracts are not in accordance with the rules framed „ 
under S. 4 of the Act for the regulation of the busi¬ 
ness of the Native Share and Stock Brokers' Asso¬ 
ciation, those contracts would bo void. The contract 
notes, which we are concerned with, are not con¬ 
tracts of purchase or sale. They aro documents 
giving intimation to the defendant of the contracts 
of purchase or sale effected by the plaintiffs as tho 
defendant's brokers and for and on account of the 
defendant. Tbo contract notes ore, therefore, not 
contracts of purchase or sale of securities under 
Bombay Act, 8 of 1925. Rule 167 (a) of the rules of 
the Native Share and Stock Brokers* Association 
provides that members shall render contract notes 
to non-members in respect of every bargain made 
for such non-member's account, stating the prioe at 
which the bargain has been made. Such contract 
notes shall contain a charge for brokerage at rates 
not less than the scale prescribed in Appendix G h 
annexed to these roles, or as modified by the provi¬ 
sions of Rr. 168 and 170 (b). Such contraot notes 
shall show brokerage separately and shall be in 
Form A prescribed in Appendix H annexed to these 
rules . 1 The contraot notes in respoct of contracts 
entered into by brokers on behalf of constituents, 
the transactions having been effeoted by them with 
other brokers, have to be in Form A in Appendix H 
to the rules. Where the contracts are between the 
brokers and the constituents in respect of the sale 
of the brokers' own securities, then the oontraot 
note should be in Form B prescribed in Appendix H 
of the rules. Those contraot notes are provided for 
under R. 167 (c) of the rules. Rule 167 (e) provides 
that no contract note not in one of the printed 
forms in Appendix H shall be deemed to bo valid. 
The effect of R. 167 (e) is that if a contract note is 
rendered to a constituent by brokers in Form A, 
when tho transactions are of the nature In respect 
of whioh the oontraot note should bo in Form B, or 
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vice 'ersa.or where the contract note is rendered in 
any other form different from Form A or Form B 
then the contract note would not be deemed to be 
valid. 

In this case the proper form for the contract note 
has been used, namely, Form A. All the particulars 
required to be stated in the contract note under 
R. 167 (a) are duly stated in the contract notes of 
4th and 5th January 1940, except that the name of 
one of the partners in the plaintiff-firm is omitted 
in both these contract notes. Mr. Munshi relies 
upon R. 46 (a) of the rules, which provides that all 
members shall state on all correspondence relating 
to the transaction of business subject to the rules of 
the Association, and on all contract notes : (i) the 
names of the firm, if any and (ii) the names of all 
partners therein. This R. 46 (a) does not appear 
to have any bearing upon the validity of the con- 
tract notes which have to be rendered to the consti¬ 
tuents under the provisions of R. 167. It may be 
that the Native Share and Stock Brokers’ Associa¬ 
tion may be entitled to or may have to take action 
against the share brokers who failed to comply with 
the provisions of R. 46 (a). It cannot be that non- 
compliance with the provisions of R. 46 (a) would 
render contract notes under R. 167 invalid, because 
the brokers failed or negligently omitted to mention 
the names of the partners or some of them or, as in 
,this case, one of them. The non compliance with 
the provisions of R. 46 (a) would not make a con¬ 
tract note invalid. Mr. Munshi relied upon the nro- 
visions of R. 167 (g). That 6ub-rule provides that 
a oontract note referred to in this rule or any other 
rule for the time being in force shall be deemed to 
mean and include a contract and shall have the 
same significance as a contract. This 6ubrule says 
that a contract note should be deemed to mean a 
contract. That would be the correct position, if the 
contract was between the constituent and the mem¬ 
bers as principals as provided for by R. 167 (c). The 
contract note may perhaps be a document which 
might by the fact of the rendering of the contract 
be considered to include a contract which had been 
entered into by the brokers for and on behalf of the 
constituent ; but I think that it is not right to say 
that by virtue of sub-rule (g) every contract note be¬ 
comes a contract for the sale or purchase of secu¬ 
rities, and, therefore, the provisions of S. 6 of 
Bombay Act, 8 of 1925 apply to it, and if there is 
any omission to comply with any of the rules of the 
Native Share and Stock Brokers* Association, the 
contract becomes void. In my judgment, the two 
contract notes of 4th and 5th January 1940, have 
been properly rendered by the plaintiffs to the de¬ 
fendant in compliance with the provisions of R. 167 
of the rules of the Native Share and Stock Brokers’ 
Association. No other point has been argued before 
us by the learned counsel for the appellant. 

BEAUMONT C. J. — I agree. So far as the 
first point is concerned, namely, the contention that 
the plaint does not disclose any cause of action, it 
is no doubt true that this is a claim for indemnity, 
and the plaintiffs must aver that they have suffered 
the loss for which they claim to be indemnified. 
But the plaint, as originally framed, contained an 
allegation that the plaintiffs were carrying on busi¬ 
ness as certified share, 6tock and exchange brokers 
in the Native Share and Stock Brokers’Association, 
Bombay, and had entered into certain contracts on 
behalf of the defendant for which contract notes 
had been sent to him, and those contract notes 
state that they are subject to the rules and regula¬ 
tions of the Native Share and Stock Brokers’ Asso¬ 
ciation. The most that the plaintiffs could aver is 


C.J.) A. LB. 

that they have duly discharged their obligations 
oris.ng under the contracts which they had entered * 
into on behalf of the defendant. As my EKd 
brother has pointed out, a broker would not pay S 

CaS ^v, f0r k he i aCtUal 8hares which b e purchased^!rom 

another broker; the rights of the brokers, inter se 
would be settled through the Clearing House, and! 
therefore, it would not be possible to aver that tha 
plaintiffs had paid in cash the exact amount of 
purchase money for the securities which they had 
purchased. They could only aver that they had 
duly discharged their obligations in respect of the 
contracts through theStock Exchange, and it seems 
to me that that averment, although it might have 
been prudent to make it in so many words, is to be 
inferred from the allegation that these transactions 
were carried out on the Stock Exchange, because 
anybody reading the rules of the Stock Exchange 
would realize that the plaintiffs were bound tocarry / 
out the transactions, or else they would be declared 
defaulters. The amendment contained in para. 8A, 
to my mind, was not strictly necessary, because I 
think it sufficiently appeared from the plaint as ori¬ 
ginally drawn that the transactions were effected 
according to the rules and regulations of the Native 
Share and Stock Brokers’ Association. I, agree, 
therefore, that the plaint as originally drawn dis¬ 
closes a good cause of action, and leave in respect of 
that plaint was obtained under Cl. 12, Letters Patent. 

With regard to the second point, r. 46 (a) of the 
rules of the Native Share and Stock Brokers' Asso¬ 
ciation provides inter alia that all members shall 
state on all contract notes the names of all partners 
in the firm, and it is a fact that in respect of the 
first two contract notes of 4th and 5th January 
1940, the name of the junior partner, Mr. S. B. 
Billimoria, was not stated. I am not prepared to J 
accept Mr. Taraporewala’s argument that stating 
the names of four partners out of five is a substantial 
compliance with the rules. It might bo very mate¬ 
rial for a constituent to know who the partners were 
in a firm of brokers with which he was dealing, 
although in this particular case it is very unlikely 
that the addition of the son of the senior partner to 
the firm would materially affect tho credit of the 
firm in the first week of that junior partner’s mem¬ 
bership. However, in my opinion, R. 46 (a) was not 
complied with, and the question is what is the effect 
of that. Mr. Munshi, in the first instance, argued 
that the effect of omitting the name of a partner is 
to make the transactions between the plaintiffs and 
the defendant void under S. 6, Bombay Securities 
Contracts Control Act of 1925. That section pro¬ 
vides that every oontract for the purchase or sale of h. 
securities, other than a ready delivery contract, 
shall be void, unless the samo is made subject to 
and in accordance with the rules duly sanctioned 
under S. 4. But, in my opinion, whatever the con¬ 
tract notes of 4th and 5th January 1940, may 
amount to, they certainly do not amount to contracts 
for the purchase or sale of securities. All that those 
notes do is to record that contracts have been 
entered into by the brokers with some third party, 
and, in my opinion, S. 6 of the Act has no bearing 
on contract notes in the form with which we have 
to deal in this case. 

Then Mr. Munshi's second point is that this 
omission to state the partner’s name in the contract 
notes renders the notes void under R. 167. That 
rule provides in sub-r.(e) that members shall render 
contract notes to non-members, and that such con¬ 
tract notes shall be in a form prescribed in Appx. H. 

Sub-rule (e) provides that no contract note not in 
one of the printed forms in Appx. H shall be deemed 
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to be valid. Now, the contract notes with which we 
have to deal are in Form A contained in Appx. H. 
It seems to me impossible to say that the contract 
notes aro not in the correct form. The trouble is 
that they do not give the whole information which 
they are required to give, but I do not think that 
for that reason they can be said to be not iu the 
form specified in the appendix. Then Mr. Munshi 
relied on sub-r. (g) of Rule 167, which says that a 
contract note referred to in the rule or any other 
rule for the time being in force shall be deemed to 
mean and include a contract and shall have the 
same significance as a contract. I find that sab-rule 
rather difficult to construe. It does not say who are 
the parties to this contract, or what is its subject- 
matter. It merely says that a contract note shall be 
deemed to mean a contract, and shall have the 
same significance as a contract, as if there could be 
0 only one sort of contract. But where one is dealing 
with a contract note in Form A of Appx. H, that is 
to say, a contract note recording a purchase or sale 
by a broker on behalf of his constituent, it seems to 
me that the only possible contract which can be 
spelt out of such a note is a contract by the broker 
who has signed the note to carry out the transactions 
stated to have been entered into, that is to say, to 
carry out the terms of the sale or purchase entered 
into on behalf of the constituent. But that contract 
is again not a contract for the purchase or sole of 
securities within S. 6, Bombay Securities Contracts 
Control Act, nor has such a contract been broken. 
In my judgment, therefore, although the terms of 

R. 46 (a) have not been strictly complied with, 
omission to comply with the rules has not in any 
way affected the contract of indemnity on which the 
c plaintiffs rely. I agree, therefore, that the appeal 
must be dismissed with costs, and oross-objections 
dismissed with costs. The appeal is dismissed with 
costs. Cross.objections dismissed with costs. 

B.K. Appeal dismissed. 
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N. J. Wadia and'Sen JJ. 

Vishnu Balkrishna Naik—Plaintiff— 

Appellant 

v. 

Shankareppa Ojirlingappa Wagarali 
and another —Defendants — 
d Respondents . 

Second Appeal No. 779 of 1939 and Civil Appln. 
No. 334 of 1941, Decided on 1st October 1941, from 
decision of Assistant Judge, Belgaum, in Appeal 
No. 298 of 1937. 


(a) Transfer of Property Act (1882 as am- 
ended in 1929), S. 92-S. 92 is retrospective. 

8ection 92 is retrospective in its operation : ('87 
24 A. 1. R. 1937 All. 588 (F. B.) ; (-32) 19 A. 1. R 
1932 Ail. 489 (F. B.) ; ('38) 25 A. I. r! 1938 Bom, 

6° 9 a “ d ( ' 88) 25 Al L R 1939 Bo “- 115. Foil.' 
( 99) 26 A.I.R. 1939 Bom. 31, Rcl. on. [P 229 C 1] 
T. P. Act - 

(’36) Mulla, Page 512 pt. (zl). 

('34) Mitra, Pago 523, N. 515. 


(b) Transfer of Property Act (1882), S. 92 — 
Person redeeming mortgage enumerated In 
o. 91 — He Is entitled to subrogation under 

S. 92, para. 1 _ Person not himself redeeming 
mortgage but paying mortgagee out of fund! 


left in his hands—He gets right of subrogation e 
under para. 3 of S. 92 if there is registered 
agreement. 

Whore a person himself redeems a mortgage, 
that is to say, pays the mortgage money out of his 
own pocket and not merely discharges a contrac¬ 
tual liability to make the payment, he is entitled to 
the right of subrogation under para. 1 of S. 92 if he 
is one of the persons, other than the mortgagor, 
enumerated in S. 91. But where the person does 
not himself redeem the mortgage, that is to say, 
does not himself pay the money out of his own 
pocket in excess of his contractual liability but ad¬ 
vances money to a mortgagor and the money Ls 
utilized for payment of a prior mortgage, whether 
the money is actually paid ’ffirough the bands of 
the mortgagor or is left for such payment in the 
hands of the person advancing the money and it is 
then paid to the prior mortgagee through the bands / 
of that person, the latter acquires the right of subro¬ 
gation under para. 3 of S. 92, only if the mortgagor 
has by a registered instrument agreed that he shall 
be so subrogated : (‘37) 24 A. I. R. 1937 A LI. 588 
(F. B.) ; (’36) 23 A. I. R. 1936 Mad. 171 (F. B.) 
and (’38) 25 A. I. R. 1938 Pat. 532, Foil. 

[P 229 C 2] 

T. P. Act — 

(’36) Mulla, Page 526, N. “Advance to pay off 
a mortgage ; third paragraph. 1 ’ 

1*34) Mitra, Page 529, N. 518. 

(c) Civil P. C. (1908), S. 64—Prior mortgagee 
attaching property in execution of his money 
decree subject to his mortgage — Subsequent 
mortgage expressly providing for payment of 
certain amount to prior mortgagee — Payment 
of such amount is not ‘‘contrary to attach- (J 
ment” or “against claim enlorceable under J 
attachment." 


The expressions "contrary to such attachment" 
and “as against all claims enforceable under the 
attachment” limit the operation of S. 64 only to cer¬ 
tain transfers or acquisitions of interest or pay¬ 
ments to tho judgment-debtor. Where the property 
subject to the mortgage in favour of the decree- 
holder is attached in execution of a money decree 
und subsequent mortgage expressly and separately 
mentions that a part of the consideration for the 
mortgage has been included in order that it might 
bo utilized for paying off the prior mortgage debt, 
that is, for a purpose which was unaffected by the 
attachment, i. e., not connected with the judgment- 
debtors 1 equity of redemption which was under at¬ 
tachment, the payment of the amount which was to 
be utilized for the payment of the earlier mortgage 
is not affocted by the attachment, or to use the 
words of tho section, is not "oontrary to the attach¬ 
ment” and is not "against any claim enforceable 
under tho attachment." The very object with which 
S. 64 has boen enacted i9 to save rights whioh do 
not conflict with the claims enforceable under the 
attachment : 29 Cal. 154 (P. C.), Foil. (P 220 C 2; 

C.P.C.- P 230 C1] 

(*40) Chitaley, 3. 64, N. 11 Pt. 3, N, 12 Pt. 2. 

(*41) Mulla, Pago 258, *N. "Contrary to such 
attachment." 




(d) Execution — Attachment subject to prior 
incumbrance —- Decree-holder cannot bring to 
6ale free from incumbrance—He must attach it 
second time after encumbrance is satisfied to 
do so. 

Where the attachment of the properties is made 
subject to the prior mortgage enoumbrance the 
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a decree-holder should not be allowed to bring to sale 
any property larger than the property attached, 
namely, the lands free from the decree-holder’s 
mortgage. If the decree-holder wants to proceed 
against the lands free from encumbrances, he should 
get them attached a second time after his mortgage 
has been satisfied. [p 230 C 2] 

(e) Transfer of Property Act (1882), Ss. 83 
and 92 — Amount left with subsequent mort¬ 
gagee G for payment to prior possessory mort¬ 
gagee V — G to take possession — Amount 
deposited under S. 83 by G accepted by V and 
possession delivered to G — G held entitled to 
subrogation under S. 92, para. 1. 

Out of the consideration of the subsequent mort¬ 
gage the mortgagor left with that mortgagee G a 
certain amount for payment to the prior mortgagee 
b y in possession for his mortgage debt. On such 
payment, the subsequent mortgagee was himself to 
take possession of the mortgaged lands. When G 
deposited the amount in Court and presented an 
application under S. 83, V accepted the amount in 
full satisfaction of bis debt and delivered possession 
toG : 

IJeld that V regarded G as a person who under 
S. 91 was entitled to sue for redemption and hence 
G was a person who would be entitled to subroga¬ 
tion under para. 1 of S. 92. V could not be permit¬ 
ted to say that the payment was made on behalf of 
the mortgagor or that para. 1 of S. 92 was not 
applicable. [P 231 C 1] 

T. P. Act — 

(’36) Malta, Page 512, N. “Subrogation 11 . 

(’34) Mitra, Page 524, N. 516. 

c (f) Civil P. C. (1908), O. 21, R. 57—Darkhast 
held not dismissed for decree-holder’s default. 

The darkhast had been disposed of on merits and 
it was partially successful. The decree-holder got 
bis costs against the judgment-debtor : 

Held that it could not be said that the darkhast 
as a whole was dismissed. There was nothing to 
indicate that there was any default on the part of 
the decree-holder. [P 231 C 2) 

C. P. C. — 

(’40) Chitaley, 0. 21, R. 57, N. 2. 

(*41) Mulla, Page 835, N. “By reason of the 
decree-holder's default”. 

(g) Practice—Evidence—Additional evidence 
is not justifiable in second appeal when nothing 
to show that same was not available at trial. 

There is no justification for admitting additional 
evidence when there is nothing to show that such 
evidence was not in the possession of party when 
the question was being tried. [P 231 C 2) 

H . B . Oumaste — for Appellant. 

P. B . Gajendragadkar — for Respondents. 

SEN J. — This is an appeal against an order 
made by the Assistant Judge of Belgaum in an appeal 
against an order passed by the Subordinate Judge 
of Hukeri on an application made in execution 
proceedings. The material facts are these. The 
plaintiff in a suit filed in 1924 obtained a money 
decree against fourteen judgment-debtors. He got 
the five lands now sought to be sold and other lands 
belonging to the defendants attached before judg¬ 
ment on 17th December 1924. Before this, in 1922, 
the plaintiff, who had acquired an interest in the 
suit lands, had filed a suit against the prior mort¬ 
gagee, one Kalkundri, and there was a consent decree 


under which he was allowed to redeem that mort- 
gage on payment of Rs. 1290, and the lands were 5 
taken by him in his possession. He thus stood in the 
position of the mortgagee. On 16th May 1925 the 
defendants mortgaged the lands to one Gurlingappa 
the father of applicant 1, for Rs. 3000. They took 
Rs. 1710 from Gurlingappa and there was a stipula¬ 
tion that Gurlingappa was to pay off the plaintiff’s 
mortgage by paying him Rs. 1290. Gurlingappa 
deposited the amount in Court with an application 
under S. 83, T. P. Act. 1882, and the plaintiff 
accepted the amount in full satisfaction of his mort¬ 
gage debt and delivered possession of the lands to 
Gurlingappa. The plaintiff filed darkhasts in execu¬ 
tion of his decree in 1923, 1930 and 1932 before the 
present Darkhast No. 253 of 1936 was filed. The 
darkhast of 1932 was transferred to the Court at 
Hukeri and was given No. 13 of 1935. In that 
darkhast, certain lands were sold and an amount of / 
Rs* 559 was realised, and the darkhast was disposed 
of on 10th June 1936. In the present darkhast, the 
decree-holder contended that as the lands in ques- 
tion were attached before judgment no fresh attach¬ 
ment was necessary. The papers were accordingly 
sent to the Collector for sale of the lands. On 10th 
August 1936, Gurlingappa's 6on and grandson (Gur¬ 
lingappa having died meanwhile) made an applica¬ 
tion to the Court contending that the attachment 
before judgment had ceased by the operation of 
O. 21, R. 57, Civil P. C., 1903, as the darkhast of 
1935 had been dismissed owing to a default on the 
part of the decree-holder, and that if the lands were 
to be sold, they should be sold subject to the mort¬ 
gage of Rs. 3000, or at least subjeot to the charge 
of Rs. 1290 paid by Gurlingappa to satisfy the decree- 
holder’s prior mortgage. The decree-holder's reply ( j 
was that the mortgage of 1925 was void as it came J 
into existence during the attachment and that the 
attachment had not come to an end as there had 
been no default on his part when the darkhast of 
1935 was disposed of. 

The trial Court held that the attachment had 
ceased and that the applicants were entitled to a 
charge of Rs. 3000 on acoount of the mortgage of 
1925. On appeal there was a remand and the finding 
of the trial Court after remand was that there had 
been no default on the part of the decree-holder in 
the darkhast of 1935 and that the applicants were 
subrogated to the extent of Rs. 1290 to the rights of 
the prior mortgagee. The appellate Court held that 
Darkhast No. 13 of 1935 was not dismissed by reason 
of the decree-holder’s default and that the respon¬ 
dents, i. e., the applicants, were entitled to have 
the lands in dispute sold subject to a charge of pay- h 
ment of Rs. 1290 to them. The grounds on which 
the first point was decided were that the darkhast 
had not been “dismissed” but “disposed of”, that 
some amount had been realised thereunder and that 
the costs of the execution were awarded to the 
decree-holder. On the second question it held that 
the question was really not one of subrogation; but 
whether the mortgage of Rs. 3000 was wholly void 
or whether the respondents could claim to have the 
property 6old subject to a charge of Rs. 1290 in 
their favour. Under S. 64, Civil P. C., a private 
transfer of the property attached is not absolutely 
void, but void only as against all claims enforceable 
under the attachment, and os the property attached 
had been subject to the payment of Rs. 1290 before 
the attachment and the decree-holder could sell the 
property only subject to that mortgage, it was held 
that the mortgage of 1925 could not be void as 
regards that part of the transaction under which 
Gurlingappa paid of! the prior mortgage of the 
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f decree-holder. Relying on 29 Cal. 154,1 the lower 
** appellate Court held that the applicants, having 
paid Rs. 1290 to the decree-holder in satisfaction of 
his prior mortgage, were entitled to have the attach¬ 
ed property sold subject to a charge to that extent. It 
also came to the conclusion that the applicants were 
entitled to subrogation on the principle enunciated 
io S. 92, T. P. Act. Accordingly, it modified the 
order of the trial Court and directed that the pro¬ 
perty be sold subject to such charge. 

Mr. Gumaste on behalf of the appellant, the 
decree-holder, has concerned himself only with the 
second question raised by the lower appellate Court, 
namely, whether the applicants are entitled to have 
the lands in dispute sold subject to a charge of Rs. 
1290 in their favour, the finding on issue 1 beiDg 
in his client’s favour. He has contended that S. 92, 
T. P. Act, cannot apply in this case, because if that 
b section applied, the applicants could invoke the 
benefit of only para. 3 of that section; and that 
paragraph provides that a person who has advanced 
to a mortgagor money with which the mortgage has 
been redeemed shall be subrogated to the rights of 
the mortgageo whose mortgage has been redeemed, 
if the mortgagor has by a registered instrument 
agreed that such person shall be so subrogated. 
Admittedly there is no registered instrument of 
agreement as to subrogation in this case. Mr. 
Gumaste has further contended that in the present 
case the money with which the prior mortgage of 
the decree-holder has been redeemed was not money 
advanced by Gurlingappa for the protection of his 
interest, but that it must be deemed to be money 
belonging to the mortgagor, i. e., money to which in 
the first instance the mortgagor was entitled under 
c the mortgage and which the mortgagor required 
GurliDgappa to utilize in redeeming the prior mort¬ 
gage; and that being eo, ho has argued that para. 1 
of S. 92 cannot apply and that para. 3 also requires 
that the money used for redeeming the prior mort¬ 
gage must be advanced by the person who claims 
to be subrogated. He has further contended that 
S. 92 is retrospective in its operation. On this last 
point, there are decisions of the Allahabad High 
Court, I. L. R. (1937) All. 8803 and 54 All. 8973 as 
well as of this Court, namely, 40 Bom. L. R. 1001* 
and 39 Bom. L. R. 1309,5 that S. 92, T. P. Act, is 
retrospective in its operation. In 40 Bom. L. R. 
1192° it was held that S. 53A is retrospective in its 
operation, and the arguments used in that decision 
apply with equal force to S. 92. In view of these 
decisions of this Court, it is not open to the reapon- 
dents contend that S. 92 is not retrospective, and 
. Mr * Gajendragadkar on behalf of the respondents 
has not raised any contention on this point. 

As to the other propositions relied on by Mr. 
Gumaste he has relied on I. L. R. (1937) All. 8802 


M'02) 29 Cal. 154 : 29 I.A.9 : 6 C.W.N. 209(P.C.) t 
Dmobundhu Shaw Chowdhry v. Jogmaya Dasi. 

2 : 1937 Ml 688: 171 1- C. 153; 

L L. R. (1937) All. 880: 1937 A. L. J. 659 (F.IB ) 
Hira Singh v. Jai Singh. 

3. (’32) 19 A. I. R. 1932 All. 489: 139 I. C. 107- 54 
All. 897: 1932 A. L. J. 627 (F. B.), Tota Ram y. 
Ram Lai. 

4. (*38) 25 A.I.R. 1938 Bom. 508; 178 I.C. 974: 40 
Bom. L. R. 1001, Subraya v. Timmanna. 

5. (’38) 25 A.I.R. 1938 Bom. 115: 174 l.C. 188; 89 
Bom. L. R. 1309, Isap v. Umarji, 

6. (‘89) 28 A. I. R. 1939 Bom. 81: 180 I. C. 40* 
L L. R. (1939) Bom. 71: 40 Bom. L. R. 1192 
lukaram v. Atmaram, 


59 Mad. 359 7 and 17 Pat. 666.® In the first of these 
cases, it has been held that where a person himself 
redeems a mortgage, that is to say, pays the mort¬ 
gage money out of his own pocket and not merely 
discharges a contractual liability to make the pay¬ 
ment, he is entitled to the right of subrogation under 
para. 1 of S. 92 if he is one of the persons, other than 
the mortgagor, enumerated in S. 91, but that where 
the person does not himself redeem the mortgage, 
that is to say, does not himself pay the money out 
of his own pocket in excess of his contractual liabi¬ 
lity but advances money to a mortgagor and the| 
money is utilized for payment of a prior mortgage, 
whether the money is actually paid through the| 
hands of the mortgagor or is left for such payment 
in the hands of the person advancing the money 
and it is then paid to the prior mortgagee through 
the hands of that person, the latter acquires the 
right of subrogation under para. 3 of S. 92, only if| f 
the mortgagor has by a registered instrument agreed 
that he shall bo so subrogated. Mr. Gumaste has 
contended that in the present case it cannot be held 
that the money utilised for the payment of the prior 
mortgage was advanced by Gurlingappa. He has 
referral to the terms of the mortgage bond, Ex. 54, 
in which the mortgagor said that tho amount of 
R 9 . 1290 was deposited with Gurlingappa for paying 
the prior mortgagee Vishnu Balkrislina. His con¬ 
tention, therefore, is that the applicants caonot 
como either under para. 1 or para. 3 of S. 92. 

Mr. Gajendragadkar on behalf of the respondents 
has contended that the question raised by this case 
does not primarily concern S. 92, T. P. Act, at all, 
though no doubt the applicants in their application, 
Ex. 14, claimed that the applicant l's father was 
subrogated to the prior right of the decrea-holder in 
respect of Rs. 1290 and the trial Court, after tho g 
remand, raised an issue whether the respondents 
(applicants) were subrogated to the extent of Rs. 1290 
which was due to the appellant (decree-holder), and 
which was paid off by respondent l*s father Gur- 
lingappa. Mr. Gajendragadkar has contended that 
under S. 64, Civil P, C. t the wholo of the mortgage 
transaction cannot be held to be void but that (as 
the lower appellate Court has held) the mortgage 
must be held to be good in so far as it was not con¬ 
trary to tho attachment of 1924, that is, to the 
extent of Rs. 1290. Section 64 is in these terms : 

“Where an attachment has been made, any pri¬ 
vate transfer or delivery of the property attached or 
ox any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void 
as against all claims enforceable under the attaoh- h 
meat. 


•»» 


There is no doubt that the expressions “oontrarv 
to such attachment" and “as against all claims 
enforceable under the attachment” limit the opera- 
tion of S. 64 only to certain transfers or acquisitions 
of interest or payments to the judgment-debtor. 
What was attached m 1924 was the property subject 
to the mortgage in favour of the decreo-holder, and 

VSE? ° f El \ 64 m , abo il olear that th0 8U m of 
Rs. 1290 expressly and separately mentioned as part 

?! 2 "^ mortgage was included 

in order that it might be utilized for paying of! the 

V«)« A - LR - 1936 Mad. 171: 160 I.C. 137: 59 
Mad 359: 70 M. L. J. l (F. B.), Lakshrai Annus 
v. Sankara Narayana Menon. 

8 n ( .’ 8 5L 26 A,LR - 1938 Pat - 632: 1761.0. 655- 17 

Si T * 60 °- BaQ8idhM 
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a prior mortgage debt, that is, for a purpose which 
was unaffected by the attachment, i.e., not con¬ 
nected with the judgment-debtors* equity of redemp¬ 
tion which was under attachment. It seems to me, 
therefore, that the learned advocate for the respon¬ 
dents is right in contending that the payment of the 
amount out of Rs. 3000 which was to be utilized for 
the payment of the earlier mortgage was not affected 
by the attachment, or to use the words of the 
section, was not “contrary to the attachment’* and 
was not “against any claim enforceable under the 
attachment.*’ 

Mr. Gumaste, however, has contended that the 
mortgage must be regarded as an entire transaction, 
and that as it must he held that the amount of 
Rs. 1290 paid for the discharge of the prior mort¬ 
gage was not paid by Gurlingappa but by the 
judgment-debtors themselves, it is not possible to 
b say that a part of the transaction of 1925 was not 
vitiated by the prior attachment. It seems to me, 
however, that the very object with which S. 64 has 
been enacted is to save rights which do not conflict 
with the claims enforceable under the attachment. 
This is clear from the Privy Council decision in 29 
Cal. 154, 1 referred to in the judgment of the lower 
appellate Court. The facts in that case were that 
the respondent was a mortgagee of a property which 
the appellant purchased at an execution sale and 
the respondent sued to enforce his lien under the 
mortgage, the appellant’s purchase being subject to 
his prior lien. The attachment under which thesale 
to the appellant took place was made in 1891 at 
which time the property was subject to two mort¬ 
gages dated 1888 and 1890. At the time of the at¬ 
tachment, the mortgagor was arranging with the 
respondent for an advance of Rs. 40,000 to enable 
him to pay off those two mortgages, and in accord¬ 
ance with the arrangement made he executed in 
the respondent’s favour a mortgage bond which, 
after reciting the two earlier mortgages and the fact 
that the loan of Rs. 40,000 was taken in order to 
pay them off, contained the stipulation that after 
the money due on the aforesaid two mortgages had 
been repaid the mortgagor shall cause a reconvey¬ 
ance of those properties to be executed and regis¬ 
tered and would make over to the respondent the 
mortgage deeds regarding those earlier mortgages. 
Accordingly Rs. 40,000 was advanced, the two 
mortgages paid off, and the property reconveyed to 
the mortgagor who handed over the reconveyances 
to the respondent. The sale at which the appellant 
purchased property took place about nine months 
later. One of the arguments advanced by the appel¬ 
lant in that case was that the effect of S. 276, Civil 
P. C., (which corresponds to S. 64 of the present 
Code) was to make void, as against him, the respon¬ 
dent’s mortgage, it having been made pending the 
attachment of October 1891. Their Lordships held 
(page 166): 

“So to construe this section would be quite wrong. 
So far as the mortgage for 40,000 rupees prejudiced 
the execution creditor, it is void as against him; but 
the section does not render void transactions which 
in no way prejudice him; and to hold the mortgage 
void so as to confer upon him a benefit, which no 
one ever intended he should have, is entirely to 
ignore the object of the section and to pervert its 
obvious meaning. It is impossible to hold that tho 
effect of that section is to give an execution creditor 
an unincumbered fee simple instead of an equity of 
redemption against the intention of the parties.** 
These remarks, in our opinion, apply with equal 
force to the contentions and the claim put forward 
by the decree-holder. As I have said above, Gurling¬ 


appa deposited Rs. 1290 out of the mortgage amount 
of Rs. 3000 in Court with an application under 
o. 83, T. P. Act, and the plaintiff not only accented 
that amount in full satisfaction of his mortgage debt 
but also handed over possession of the lands to Gur¬ 
lingappa. It could hardly have been the intention of 
any party that the decree-holder should not only re¬ 
cover Rs. 1290 on his mortgage debt but should also 
be entitled to bring to sale the property free from all 
encumbrances. It seems to me therefore clear that a 
part of the transaction of 1925 was intended to have 
the effect of the virtual substitution of one mortga¬ 
gee, viz., Gurlingappa, for tho original mortgagee, 
and S. 64 cannot be said to have rendered that part 
of tho transaction void, a3 it in no way prejudiced 
the claims of the decree-holder against the property 
which he had got attached. 

Mr. Gumaste has sought to distinguish the facts 
in 29 Cal. 154* from the facts of tho present case 
on the ground that there was a distinct arrange¬ 
ment in that case under which Rs. 40,000 was to bo 
advanced by the respondent with the express object 
of paying off the prior mortgages, while, according 
to his contention, in the present case the money 
utilised in paying off the prior mortgage did not 
belong to the applicants but to thejudgment-debtors 
and the applicants were merely agents of the judg¬ 
ment-debtors for effecting the discharge of the prior 
mortgage debt. We do not think that there is any 
substance in the distinction sought to be drawn and 
that materially, i. e., so far us the legal questions 
involved are concerned, the facts in 29 Cal. 154* 
are on all fours with those in tho present case. 

Mr. Gajendragadkar has also sought to support 
hie arguments by reference to the fact that the 
attachment of the properties in dispute was made 
subject to tho prior mortgage encumbrance, and he 
has contended, therefore, that the decree-holder 
should not be allowed to bring to sale any property 
larger than the property attached, namely the lands 
in question free from the decree-holder’s mortgage. 

I think that this argument is not withoutsubstance, 
and that if the decree-holder wanted to proceed 
against the lands free from encumbrances, ho should 
have got them attached a second time after his 
mortgage had been satisfied. This argument, there¬ 
fore, appears to me to be an additional difficulty in 
the way of the appellant. 

Lastly, Mr. Gajendragadkar has argued that it is 
possible to hold that Gurlingappa on redeeming the 
decree-holder’s prior mortgage was subrogated to 
the decree-holder’s rights under para. 1 of 8. 92. 
Subrogation under that paragraph, of course, does 
not require that there should bo a registered instru¬ 
ment of agreement as to the subrogation. Mr. 
Gajendragadkar has argued that on the facts of the 
present case it cannot be held that the money which 
was utilised in paying off tho prior mortgage was 
money belonging to tho judgment-debtor. In I.L.R. 
(1937) All. 880 3 there were no doubt special circum¬ 
stances which clearly showed that the person who 
redeemed the mortgage was not a subsequent vendee 
but the mortgagor himself. The material facts in 
that case were that a mortgage of several properties 
was made in 1925, most of these being again mort¬ 
gaged in 1926 to a different mortgagee, and that in 
1929 three of the mortgaged properties were sold by 
the mortgagor to three persons, and in each caso a 
sum of money was left in the hands of the vendeo 
for payment to the prior mortgagee. These sums 
were accordingly paid by the three vendees, respec¬ 
tively, to the prior mortgagee. An important fact 
to be noticed is that a small balance was still due 
to tho mortgagee and this sum was paid by the 
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mortgagor himself before the prior mortgage was 
completely discharged. It seems to us that in the 
present case there are circumstances indicating that 
it would be more proper to bold that it was Gurlia- 
gappa's money which was utilized in payiDg off the 
prior mortgage debt. There is no doubt that Ex. 54, 
the mortgage deed of 1925, states that the mort¬ 
gagor was depositing Rs. 1290 with Gurlingappa for 
paying off Vishnu Balkrishna‘s mortgage debt. But 
it is to be remembered that the same document 
further on states that Gurlingappa was to pay this 
amount to the mortgagee in possession, viz. Vishnu 
Balkrishna, and that thereupon he himself was to 
take possession of the mortgaged lands; and when 
Gurlingappa deposited the amount of Rs. 1290 in 
Court and presented an application under S. S3, 
T. P. Act, the decree-holder accepted the amount in 
full satisfaction of his debt and delivered possession 
b to Gurlingappa. Under S. 93, T. P. Act, at any time 
after the principal money payable in respect of aoy 
mortgage has become due and before a snit for re¬ 
demption of the mortgaged property is barred, the 
mortgagor, or any other person entitled to institute 
6 uch suit, may deposit in Court the amount remain¬ 
ing due on the mortgage, and on notice being served 
on tho mortgagee, the mortgagee may apply for and 
receive the said raonoy, and the mortgage deed and 
all such other documents relating to the mortgaged 
property deposited with the mortgagee aro to be 
delivered to the mortgagor or such other person as 
tho mortgagor directs. It tbu9 appears that the 
decree, holder regarded Gurlingappa as a person 
entitled to institute a snit for redemption, and the 
persons who are entitled to file 6uch a suit are 
enumerated in S. 91, T. P. Act. If therefore the 
c decree-holder regarded Gurlingappa as a person who 
under S. 91 was entitled to sue for redemption, he 
was clearly regarded as a person who would bo enti¬ 
tled to subrogation under para. 1 of S. 92; and 
Mr. Gajendragadkar has contended that the decree- 
holder, after having accepted Bs. 1290 from Gur¬ 
lingappa on this basis, cannot now bo permitted to 
say that the payment was mado on behalf of the 
mortgagor or that para. 1 of S. 92 is not applicable. 
Section 83 does not raako any mention of an agent 
of the mortgagor or person entitled to redeem on 
behalf of the mortgagor. It seems to U3 that there 
is considerable force in this argument on behalf of 
the respondents and that it is difficult to say, parti¬ 
cularly in view of the proceedings under S. 83 that 
Gurlingappa was not entitled to subrogation undor 
para. I of S. 92, T. P. Act. 

Accordingly, wo mu9t hold that the lower appel- 
■d lato Court was right in directing the property to be 
sold subject to a charge of Rs. 1290 in favour of the 
applicants, the mortgage of 1925 not being void 
under S. 64 to that extent. As regards the cross- 
objections filed by the respondents, they are based 
on the argument that Darkbast No. 13 of 1935 was 
dismissed on account of a default on tho part of 
the decree-holder and that the attachment came 
to an end under 0.21, R. 67, Civil P. C. Mr. 
Gajendragadkar has relied for this purpose on a 
passage in tbo judgment of the trial Court after 
the remand to the effect that though tho decree- 
holder sought the sale of twenty-fonr lands In 
the darkhast and the paperB wore sent to tho Col¬ 
lector for tho BAle, the Collector appears to have 
taken some objections with regard to some of tho 
properties, and tho papers were returned to the Court 
for compliance with those objections. The learned 
trial Judge has thon found that on the Court’s 
-asking the decrcc-holdor to remove those objections, 
4 he decree-holder, instead of removing them, re¬ 


quested the Court to sell only those Iand9 which 
were saleable without any objection. If such were 
the facts, Mr. Gajendragadkar has contended that 
it would be clearly a case of non-prosecution of the 
darkhast, at least with regard to some of the pro¬ 
perties, and as default includes non-prosecution of 
the darkhast, a3 held in 39 Bom. L. R. I105, 9 it 
should be held that the decree-holder was guilty of 
default resulting in the dismissal of his darkhast. 
The lower appellate Court, however, hag remarked 
that though the arguments on behalf of the respon¬ 
dents on this point were based on tho statement of 
facts referred to above appearing from the trial 
Court's judgment, there was nothing in the record 
of the execution proceedings to show that the facts 


were such as stated by the learned Subordinate 
Judge. 

Mr. Gajendragadkar has filed an application on 
behalf of his clients for the admission of certain 
additionalevidenceon this question. We think there 
is no justification for admitting additional evidence, 
on this point at this stage, as there is nothing to 
show that such evidence was not in the possession of 
his clients when tho question was being tried. We 
agree with the observations of the learned appellate 
Judge that there is nothing on the record to show 
what it was that the decree-holder failed to do 
which may bo regarded as default on his part and 
which would justify the inference that the darkhast 
was dismissed for default and not disposed of as 
expressly stated at the bottom of the darkhast, 
Ex. 49. The darkhast seems to have been disposed 
of on merits, and it was partially successful. It is 
also to be noted that the decree-holder got bi3 costs 
against the judgment-debtor. It cannot therefore 
be said that the darkhast as a whole was dismissed, 
and there is nothing to indicate that there was any 
default on tho part of the decree-holder. It seems to 
us therefore that tho learned appellate Judge’s find¬ 
ing on tho question whether the darkhast wag 
dismissed by reason of tho decree-holder'6 default is 
correct. Accordingly both tho cross-objections and 
the application for the admission of additional evi¬ 
dence must be dismissed with costs. The appeal 
also must be dismissed with costs. 


/ 


R.K. Appeal and cross-objections dismissed . 


9. (’38) 25 A. I. R. 1933 Bom. 18 : 172 I. C. 848 : 
I. L. R. (1937) Bom. 890 : 39 Bom. L. R. 1105, 
Baba Punjaji v. Kisan NarAyan. 
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Cqagla J. h 

In re Cine Industries and Recording 
Co. Ltd. 

O. C, J, I. C. No. 23 of 1941, Decided on 24th 
November 1941. 

(a) Company — Winding up _ Fact that 

petitioner holds only live out of total of 1596 
shares is no reason for refusing winding up 
order—Whether company should be wound up 
— Main consideration is interest of share¬ 
holders and creditors — Fact that majority of 
shareholders and large number of creditors are 
opposing petition and rest of creditors are tak¬ 
ing no part must bear with Court in coming to 
its conclusion. 

The moro fact that the petitioner only holds five 
shares out of a total of 1696 shares should not by 
itself prevent the Court from making a winding up 
order. But in ooming to the oonoluslon whothar tho 
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Court should wind up the company or not, the main 
consideration is the interests of both the share-holders 
and the creditors, and the fact that an overwhelm¬ 
ing majority of the shareholders are opposing the 
petition and a large number of the creditors are also 
doing the same and the rest are taking no part is a 
fact which must bear with the Court in comiDg to 
its decision. [P 234 C 2 ] 

(b) Company—Winding up — Court will not 
go behind balance sheet of company duly audit¬ 
ed by auditors especially when it was open to 
shareholder petitioner to question same in other 
proceedings. 

In a petition for the winding up of a company 
the Court will not go behind the balance sheet of 
the company duly audited by the auditors more so 
when it was open to the shareholder petitioner to 
challenge its correctness in other proceedings. 

[P 235 C 1] 

(c) Company—Winding up — Petition for — 
Court will refuse decision as to probable suc¬ 
cess or non-success of company as commercial 
speculation. 

In a petition for winding up a company, the Court 
will refuse to give decision as to the probable sue- 
cess or non success of the company as a commer¬ 
cial speculation : (1867) 2 Ch. A. 737, Rel. on. 

[P 235 C 2] 

(d) Company—Winding up — Petition for — 
Whether company should be wound up — Test 
— Term “commercially insolvent 0 explained 
—Substratum of company when must be deemed 
to be gone—Tests—Tests held not satisfied. 

The test for determining whether a company 
should be wound up is whether the company is 
commercially insolvent at the date of the petition 
for winding up. The expression “commercially in¬ 
solvent 0 means that the existing assets and liabi¬ 
lities of the company are such as to make it 
reasonably certain as to make the Court satisfied 
that the existing and probable assets would be in¬ 
sufficient to meet the existing liabilities : (1869) 9 
Eq. 122, Rel. on. [P 235 C 1] 

The other test is whether at the date of the pre¬ 
sentation of the winding-up petition there was any 
reasonable hope that the object of trading at a pro¬ 
fit, with a view to which the company was formed, 
could be attained : (’36) 23 A. I. R. 1936 P. C. 114, 
Rel. on. [P 235 C 1] 

It is for the petitioner to prove that the test is 
satisfied in the case of the particular company 
which he asks the Court to wind up. The substratum 
of the company must be deemed to be gone so as to 
entitle the Court to.pass a winding up order when 

(a) the subject-matter of the company is gone, or 

(b) the object for which it was incorporated has 
substantially failed, or (c) it is impossible to carry 
on the business of the company except at a loss 
which means that there is no reasonable hope that 
the object of trading at a profit can be attained, or 
(d) the existing and probable assets are insufficient 
to meet the existing liabilities. When none of the 
four tests can be applied to the facts of the parti¬ 
cular case the company cannot be wound up : (1867) 

4 Eq. 197; *(1879) 13 Ch. D. 400; (1869) 20 L. T. 
264 and (1890) 44 Ch. D. 703, Expl. and Rel. on. 

[P 235 C 1; P 236 C 1] 

The subject-matter of film company cannot be 
eaid to be gone or the object for which the company 
was formed cannot be 6aid to have failed when the 
company is actually in the course of producing 
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three films. Nor can it be said that it is impossible 
to carry on the business of the company except at a 
loss when according to the company, it is going tc 
produce three films which are likely to realize as- 
much as Rs. 11,00,000. (The existing and probable 
assets of the company held could not be said to be 
not sufficient to meet the existing liabilities.) 

[P 236 C 2] 

(e) Company—Winding up — Petition for — 
Question of directors exceeding borrowing 
powers is essentially of internal management 
of company — Court will not go into that ques¬ 
tion especially when company has ratified bor¬ 
rowings by directors. 

The question of the directors exceeding the bor¬ 
rowing powers conferred upon them by the articles 
of association is essentially a question of internal 
management of the company. The Court will not go 
into that question on a winding up petition especi¬ 
ally when since the filing of the petition the com¬ 
pany has by resolution ratified the borrowings by 
the directors and has taken the view that the 
directors have acted in the best interests of the 
company. [p 236 C 2] 

(f) Company —Directors lending to company 
in excess of their borrowing powers — Monies 
in fact utilised by company—Company is liable 
to pay that amount. 

Where the directors lend to the company in 
excess of the borrowing powers oonferred upon them 
by the articles of association and all those monies 
are in fact utilised by the company the company is 
liable to pay that amount. If in fact the monies 
have not been utilised by the company, the company 
is not liable for them. [P 236 C 2; P 237 C 1}. 

(g) Company—Winding up — Petition for — 
Petitioner must make out case for winding up¬ 
on petition — He cannot be allowed to fish out 
case by cross-examining company's deponents 
who have made affidavits orby inspection of its 
accounts — Court will not allow petition to 
stand over till after inspection. 

In the case of a petition for winding up a com¬ 
pany, the petitioner has got to make out a case for 
winding up on the petition. Ho cannot be allowed 
to fish out a case by cross-examination of deponents 
of the company who have made affidavits or by 
inspection of the accounts of the company. 

[P 237 C2] 

(h) Company — Winding up — Alleged mis¬ 
conduct of directors or business being carried 
on at loss are not per se grounds for wind¬ 
ing up. 

The alleged misconduot of the directors or that 
business has been carried on at a heavy loss are per 
se not grounds on which the Court would order the- 
winding up of a company. [P 237 C 2; P 238 C 1] 

(i) Company—Winding up — Petition for, by 
shareholder — Petitioner is not under disability 
as compared to contributory — Nor is he under 
obligation to prove that there would be surplus 
assets after winding up—But his petition should 
be scrutinised more carefully than contribu¬ 
tory's — Special rule to be observed by Court 
exercising discretion in winding up, stated — 
Majority of shareholders showing confidence in 
company's management and faith in its future 
prospects — Court will rarely interfere. 

A shareholder petitioning for the winding up oi 
the company is under no disability as compared with 
a contributory nor is he under any obligation to 
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satisfy the Court that on a winding-up there would 
* be surplus assets. But a shareholder’s petition for 
winding up must be scrutinized much more care¬ 
fully than a contributory's : (’14) 1 A. I. R. 1914 
Bom. 190, ltd. on. CP 23S C 1] 

TheTe is a special rule that the Courts have laid 
down in exercising their discretion in winding up a 
company on the petition of a shareholder. The 
Court constantly bears in mind that the internal 
management of the company is its own concern, and 
it is a much better judge of business prospects of a 
trading venture than the Court can ever hope to be. 
If therefore the majority of the shareholders show 
confidence in the management of the company and 
have faith in its future prospects, the Court will 
rarely interfere. [P 238 C 1} 

After the filing of the petition for winding up of 
{> the company by one of its shareholders the share, 
holders at a meeting unanimously passed a vote of 
confidence in the board of directors and in their 
management and expressed satisfaction with the 
progress of the company. The counsel who out of a 
total of 1696 shareholders represented 1246 share- 
holders who were opposing the petition stated on 
behalf of his clients that be had every confidence in 
the existing management and future progress of the 
company : 

Held that tho Court would not order a winding 
up by overriding the considered opinion of the 
shareholders who wero present at the meeting and 
of the shareholders who were represented by the 
counsel as regards the future prospects of the com¬ 
pany in favour of the petitioner who held only five 
shares : (1867) 2 Ch. A. 737; (1871) 6 Ch. A. 641; 
e (1880) 14 Ch. D. 104 and (1889) 60 L. T. 477, 
Eel. on . [p 238 C 1] 

(j) Company—Winding up — Petition for, by 
shareholder alleging gross mismanagement on 
part of ex-managing director — Directors of 
company already appointing auditors to in¬ 
vestigate matter — Winding up petition held 
could not be allowed to stand over till investi¬ 
gation by auditors was complete — Petitioner 
held could present fresh application after com¬ 
pletion of investigation by auditors. 

One of tho shareholders filed a petition for wind¬ 
ing up the company alleging gross mismanagement 
on the part of the ex-mannging director. The direc¬ 
tors of the company stated that they had already 
appointed Registered Auditors to investigate into 
the management and aflairB of the ex-managing 
d. director. On the application of tho petitioner that 
the winding up petition should be allowed to stand 
over till the investigation by tho auditors was 
complete : 

Held that the winding up petition could not be 
allowed to aland over as prayed for. The petitioner 
must succeed or fail on the petition as it stood on 
the date of its filing on the materials adduced 
before the Court. If aftor the auditors had made their 
report and if the company and the directors failed 
to take necessary steps if any steps wore called for 
against the cx-managing director, it’would always 
be competent to the petitioner to present a fresh 
petition on suoh materials as ho might have suc¬ 
ceeded in gathering by that time. [P 238 C 2] 

(k) Costs—Company—Winding up—Petition 
for, dismissed—Company is entitled to costs — 
Costs to be awarded explained — Counsel for 
company and counsel for opposing shareholders 
Instructed by same solicitors — Costs of 
separate counsel should not be allowed — But 


aforesaid practice does not fetter Court's discrc- e 
tion to allow separate costs. 

When a petition for winding up a company is 
dismissed the company is entitled to its costs. The 
opposing shareholders are entitled to one set of 
costs, and the opposing creditors are also entitled to 
ooe set of C09ts. When the counsel for the company 
and counsel for the shareholders are instructed by 
the same solicitors cost9 of separate counsel should 
not be allowed : (1897) W. N. 12, Rel. on. 

[P 238 C 2; P 239 C 1] 

But this practice does not in proper cases in any 
way fetter the discretion of the Court to grant the 
costs of separate counsel although instructed by the 
same solicitors : (1910) W. N. 81, Rel. on. 

[P 239 C 1] 

C. K . Daphtary and AT. M. Desai 

— for Petitioner, j 

K. M. Munshi — for tho Company. 

N. P . Engineer — for the Receiver. 

M. P. Amin — for Shah Mehta A Co., secured 
creditors. 

R. S. Parikh — for N. D. Dave and other share¬ 
holders. 

S. T. Dcsai — for Trikamdas Dayabhai and 
other unsecured creditors. 

Pereira , Fazalbhoy <£' Co, — for Photophone 
Equipment, Ltd. 

ORDER. — This is a petition to wind up the 
Cine Industries and Recording Company, Limi¬ 
ted. The company was incorporated under the Com¬ 
panies Act (7 of 1913) on 12th April 1937. The 
nominal capital of the company is Rs. 5,00,000 
divided into 5000 shares of Rs. 100 each. The issued <i 
capital of the company is 2500 shares of Rs. 100 
each. The subscribed and paid up capita! of the 
company is Rs. 1,69,600, consisting of 1696 fully 
paid up shares of Rs. 100 each. The principal ob¬ 
jects for which tho company was established were 
to produce and get produced talking or television 
films of a high standard, to carry on the business of 
cinematograph trade and industry, to carry on and 
undertake the business of manufacturers, producers, 
exhibitors and importers of cinema films, photo 
plates, talkie or silent pictures, etc. The last balance 
sheet of the company was filed on 5th December 
1940, and tho last aunual general meeting of the 
company was held on 28th October 1940. The peti¬ 
tioner alleges that though the time for the meeting 
and tho report as required by the provisions of the 
Companies Act and the articles of association of tho 
company has long since expired, tho company has 
not filed the balance sheet for the period ending 
31st March 1941, and has not called tho annual 
genoral meeting for the year 1941. 

Mr. Daphtary for the petitioner hasooncededthat 
there 13 no force in this contention of the petitioner. 
According to the balance sheet for the year ending 
31st March 1940, a dividend of 15 per cent, was 
deolared. ‘The petitioner says that tho dividend was 
paid otherwise than out of the profits of tho com¬ 
pany and the directors of the company are rospon- 
siblo for the same. The petitioner further alleges 
that the management of the company has not been 
proporly carried on and large expenses havo been 
incurred and dobited in the books of account of the 
company. It is further alleged that Chimanlal 
Manckla. Tnvedi, who was the managiniogdireotor 
of the company till 16th April 1941, has managed 
the company and that his management has been 
highly prejudicial to the interests of the company 
and that the company has been put to loss of 
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a ,ar 8 e suros of money on account of bis mismanage- 
ment. The petitioner further alleges that Chimanlal 
Maneklal Trivedi has secured to himself illegal 
pecuniary advantage to the knowledge of the other 
directors to the detriment of the company and no 
steps have been taken against Chimanlal Slaneklal 
Trivedi for proper accounts of his management or 
for making good the sum recoverable from him. It 
is the petitioner’s case that the affairs of the com- 
pany have been grossly mismanaged and the report 
of the affairs of the company for the year 1941 has 
been deliberately not published in order to keep back 
the mismanagement of the affairs of the company. 

I nder cl. 30 of the memorandum of association 
the company was authorized to borrow or raise or 
secure the payment of moneys in such manner as 
the company should think fit. Under Art. 72 of the 
articles of association, it is provided that the directors 
b may, from time to time, at their discretion borrow, 
or secure the payment of, any sum orsumsof money 
for the purposes of the company, provided that the 
directors shall not, without the sanction of a general 
meeting of the company, so borrow any sum of 
money which will make the amount borrowed by 
the company and then outstandingexceed the issued 
amount of the capital for the time being of the com¬ 
pany. According to the petitioner, the directors of 
the company have borrowed more than Rs. 6,00,000 
from various persons on the security of the assets of 
the company, and he alleges that any borrowing 
beyond the issued capital of Rs. 2,50,000 is ultra 
vires and not binding on the company. The peti¬ 
tioner further alleges that a substantial portion of 
the amount borrowed by the directors has not been 
so borrowed for the use of the company or for the 
c company's advantage and has not been used for the 
company. He says that the company is not now, nor 
is likely to be in a position, to undertake the pro¬ 
duction of new films as, he submits, that the whole 
substratum of the company is gone, and it is not 
possible to carry out at profit the essential purposes 
for which the company was formed. The petitioner 
further alleges that the directors have committed 
several breaches of the provisions of the Companies 
Act and the memorandum and articles of association 
of the company. According to him, questions of 
considerable difficulty will arise in the winding up 
of the company and the mismanagement of the 
directors will have to be investigated and proceed¬ 
ings taken out against the directors in respect of the 
ultra vires borrowings and other acts of mismanage¬ 
ment and for the purpose of compelling the directors 
who are substantial parties to make good the loss 
d caused to the company by their mismanagement 
and by defaults. He alleges that if the company is 
wound up on this petition there will be a substantial 
surplus for distribution amongst the share-holders. 
On these grounds he petitions to this Court to wind 
up the company. 

I might state at the very outset that one marked 
feature of this curious petition is thecarefree manner 
in which the most serious allegations are made 
with a complete absence of particulars. The peti¬ 
tioner is a holder of five shares. In the course of tho 
arguments, Mr. Daphtary has stated to me that be 
was supported by holders of eleven shares, but there 
is nothing before me on affidavit on which I can 
hold that. It is a significant and important fact 
that not a single creditor is supporting the petition. 
Mr. S. T. Desai, who appears for creditors for 
about Rs. 3.00,000, is opposing the petition. Mr. 
Fazalbhoy, who is appearing for a creditor who has 
leased to the company an R. C. A. Recording Equip¬ 
ment for the production of films, is also not sup¬ 


porting the petition. The other creditors — in all 
there are creditors in the sum of Rs. 8,63 000-have 6 
not put in their appearance on this petition. I may 
at least infer from that fact that they are completely 
indifferent as to whether the company should be 
wound up or not. Mr. Parikh appears for 1246 
shareholders out of a total of 1696 shareholders and 
opposes this petition. I agree that the mere fact that 
the petitioner only holds five shares should not by 
itself prevent the Court from making the order 
asked for. But in coming to the conclusion whether 
I should wind up this company or not, the main 
consideration I have got to keep before me is the 
interests of both the shareholders and the creditors, 
and the fact that the overwhelming majority of the 
shareholders are opposing the petition and a large 
number of the creditors are also doing the same and 
the rest are taking no part isafact which must bear 
with me in coming to my decision. / 

The first ground urged by Mr. Daphtary in sup¬ 
port of the petition is that the substratum of this 
company is gone, and he supports that contention 
by urging that this company has become commer¬ 
cially insolvent. Let me, therefore, first consider 
what the present position of this company is. As 
I have pointed out, the subscribed and paid up 
capital of this company is Rs. 1,69,000. There are 
secured creditors in the sum of Rs. 2,50,000 and 
Mr. Munshi has stated tome—and it is not seriously 
contested — that there will be a surplus of about 
Rs. 25,000 after the creditors have been paid off 
from the exploitationsof the various films mortgaged 
to them. Then there are creditors for Rs. 7,00,000 
and there are trade debts of Rs. 1,62,000. As against 
that, the company has a studio which had been 
valued by the company at Rs. 1,50,000 and at a ^ 
smaller figure by the petitioner. It also has three 3 
films in the process of being made, one almost near¬ 
ing completion and the other two, according to 
Mr. Munshi, counsel for the company, to be ready 
by about January next year. The films under pro¬ 
duction are Ayna Ghar , Bhakta Vidur and Nai 
Duniya, and the company in its affidavit states that 
it has high hopes of not only meeting all the liabi¬ 
lities but of making considerable profits out of these 
films. According to the company, these three pic¬ 
tures will yield at least Rs. 11,00,000 in view of the 
attractive cast and the stories which are of first rate 
character and two of the pictures Ayna Ghar and 
Bhakta Vidur being double version pictures in 
Hindi and Marathi. 

The history of this company i9 that after its in¬ 
corporation it did not produce pictures itself but 
worked in partnership with a Calcutta film company, h 
the New Theatres, Limited. It wa3 only after March 
1939, that it started producing films and it was only 
in 1940 that the company managed to secure tho 
services of reputed artists in the cinema world. The 
company declared 10 per cent, dividend for the year 
ended 30th June 1938,10 per cent, dividend for tho 
year ended 31st March 1939, and 15 per cent, for 
the year ended 31st March 1940. As regards the 
dividend for the year ended 31st March 1940, the 
petitioner alleges, as I have already pointed out, 
that this dividend was paid otherwise than out of 
the profits of the company. Tho balance sheet has 
been audited by auditors, it has been passed at the 
annual general meeting, and till the petitioner came 
to this Court no question on this point has ever been 
raised. The point particularly made by Mr. Daphtary 
is that if one were to look at the profit and loss ac¬ 
count for the year ended 31st March 1940, one finds 
on tbe credit side Rs. 1,60,000 being the amount 
in respect of production revenue being realisations 
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from distributors and estimated revenue in respect 
a of pictures under distribution. Mr. Daphtary says 
that this item could by no stretch of imagination 
find its place in a profit and loss account. Mr, 
Munshi on the other band contends that this is the 
usual manner in which film companies prepare 
their profit and loss account. A film takes a long 
time to prepare, sometimes two or three years. 
Large sums are spent on the preparation and the 
returns begin to come in after a film starts being 
exploited. If revenue was only to be shown when a 
film was being exploited, the result would be that 
for two or three years the company would have to 
show a largo los9 clue to monies being spent on the 
.preparation of films. Therefore, in the profit and 
loss account, the film companies as a rule show est¬ 
imates of the revenue they expect to get from exploita- 
Ition of their films. Whether Mr. Daphtary is right 
^ ]or whether Mr. Munshi is right, I am not prepared 
to go behind the balance sheet duly audited by the 
auditors, the more so when it was open to tho peti¬ 
tioners to take necessary action in other proceedings 
jif his contention was sound. As regards the dividends 
for the years 1938 and 1939, except a bare and bald 
denial that they were paid out of profits no parti¬ 
culars have been pointed out to me. Now the ques¬ 
tion is whether on these facts it can be said that 
(this company is commercially insolvent. The ex- 
pression “commercially insolvent" has been defined 
jin (1869) 9 Eq. 1221 by Sir William James V. C. to 
mean (p. 128) : 

"Not in any technical sense but plainly and com¬ 
mercially insolvent — that is to say, that its assets 
are such, and its existing liabilities are such, as to 
make it reasonably certain — as to make the Court 
feel satisfied—that the existing and 1 probable assets 
would be insufficient to meet the existing liabi¬ 
lities." 

In this case the petition was presented to wind 
up the company on two grounds, one was inability 
to pay dobts and the other was that it was just and 
equitable that the company should bo wound up ; 
and it was urged on behalf of tho petitioner that 
the company was commercially insolvent and, 
therefore, it was just and equitable that it should 
be wound up by the Court. There is another test 
laid down by the Privy Council in A.I.R. 1936 
P.C, 114.3 In that case their Lordships stated 
(p. 121),. ."the decisive question must be tho ques¬ 
tion whether at the date of the presentation of tho 
winding-up petition there was any reasonable hope 
that the object of trading at a profit, with a view to 
which the company was formed, could be attain¬ 
ed." It is, therefore, for Mr, Daphtary to satisfy 
|me that there is no reasonable hope, as far as this 
fompany is concerned, that tho object of tradin'* at 
.a profit, with a view to which the company *wa 9 
formed, can be attained. I have it on affidavit, ns I 
havo already stated, that the company has today 
three films in process of completion, and the com- 
pany expects to make profits by exploiting those 
films. They have, as I havo stated, omployed on 
large salary well-known stare. Mr. Daphtary does 
not dispute that these three films are being pro- 
duced, but what lie disputes and strongly disputes 
is the high hope bold by the company a 9 to the 
prospects of those films, and he wants me to decide 
whether the company is right in the expectations 
it has formed ab out tho futuro of these films. In 

1. (’1869} 9 Eq. 122, In re European Life Assu. 
ranco Society. 

2. {'86) 23 A.I.R. 1936 P.C. 114 : 161 I. 0. 639 
U.U.), Davis Co. v. Brunswiok (Australia), Ld. 


the language of Cairns L. J. in (1867) 2 Ch. A. 737, 3 
this petition seems to have been presented for the 
object of evoking a judicial decision as to the pro 
table success or non-success of this company as a 
commercial speculation. Following the example of: 
the distinguished Lord Justice I refuse to be terap- : 
ted into giving any such decision. 

Mr. Daphtary has relied on a passage appearing 
in Halsbury’s Laws of England, Vol. V, Hailsham 
Edition, p. 547, Art. 885, that it may be just and 
equitable to wind up a company where it is car-. 
Tying on business at a loss and its remaining assets 
are insufficient to pay its debts. I do not think that 
this proposition of law in its bald form is justified 
by the authorities cited by the learned editor in the 
foot-note on which it is based. The four cases relied 
upon are (1867) 4 Eq. 197,* (1S79) 13 Ch. 1). 400.& 
(1869) 20 L. T. 2616 (1890) 41 Ch. D. 703 7 In 

(1S67) 4 Eq. 197,* the company was a canal com¬ 
pany incorporated by special Act of Parliament, 
and Sir R. Malins in his judgment expressly stated 
(p. 19S) : "The canal is now useless and profitless, 
its revenue scarcely being sufficient to pay the 
working expenses." It wag on this ground that the 
winding-up order was made. In (1879) 13 Ch. D. 
400 6 the company was formed for the object of pur¬ 
chasing certain inventions, patents, and patent 
rights for the manufacture of artificial fuel, and 
working and granting licenses for working the 
same. The business of the company had been 
carried on at a constant loss; all its capital had 
been expended; a dividend had never been declared; 
and as pointed out by James L. J. the company 
had, to all intents and purposes, come to an end 
without the slightest hope or prospect of ever 
being resuscitated. I might point out tho remarks 
of Baggalley L. J. (p. 403) : 

"The mere fact that tho Court is of opinion that 
the business canuot be carried on, or probably will 
not be carried on, in a successful manner is not 
sufficient. So, again, mere misconduct or mis¬ 
management on the part of the directors, even 
although it might be such as to justify a suit 
against them in respect of such misconduct or mi 9 - 
mangement, is not of itself sufficient to justify a 
winding-up order." 

In (1869) 20 L. T. 264,® the oompany had made 
no profit for tho last four years and the working of 
it had been actually suspended for six months. .-Vs 
a matter of fact, tho petitioner had come up before 
Lord Romily in 1865, and he dismissed it on tho 
ground that it was for tho shareholders to detor. 
mine whether the company should go on or not. 
Tho petitioner came back to Lord Romily after four 
years and 6tated that the company was in a worse 
condition than it was before, nothing substantial 
having been done from that timo till the time this 
petition was presented. Lord Romily in his judg¬ 
ment stated that he was very much disposed to 
think that upon the evidence tho wholo of tho sub- 
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W iV l, vA 737: 36 L - J - ch - 17 L. T. 
22: 16 W. R. 1098, In ro Suburban Hotel 
Company. 

4. (1867) 4 Eq. 197: 38 L.J. Ch. 609: 16 L.T. 160, 
e /Jo*?™ ArUn Junction Canal Company. 
5-<l 0 79) 13 Ch. D. 400: 49 L. J. Ch. 301: 41 L.T. 

* n re D * an iond Fuol Company. 

, V L - £ 264: 17 W - R - 462 - In re Tho 
Great Northern Copper Mining Company of South 
Australia. 

7. (1890) 44 Ch. D. 708: 69 L. J. Ch. 722: 62 L T 
Stook toi R,6?4: 2 Me8 ' 160, In r ® Briato1 Joint 
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a stratum of this company was gone; that in fact 
they had not the means to work one mine to test it 
accurately;and that with respect to theother, they had 
not the means to take away the water and to make 
a shaft which should be sufficiefttly deep to enable 
them to test it. Further he found that these mines 
practically had produced nothing for the last four 
years and that they had not been worked in earnest. 
In (1890) 44 Ch. D. 703, 7 there was a special con¬ 
tract between the shareholders and the company 
under which by the constitution of the company a 
portion of its uncalled capital was not capable of 
being called up except in the event of and for the 
purpose of the company being wound up. The busi¬ 
ness of the bank was commenced with a considera¬ 
ble staff in extensive offices but had now been 
carried on in an office which was not in a principal 
street and was rented at £28 a year and attended 
* by a person who might or might not be properly 
described as an "office boy,” Kekewich J. made the 
order with considerable hesitation after going 
through all the authorities. He was of opinion that 
the first question that the Court must consider was 
the unwillingness of the Court to interfere with the 
shareholders in the management of their own 
affairs—and in their own affairs had been included 
the questions whether the business should be conti¬ 
nued or not, and whether, if the company was 
wound up at all, the winding up should be voluntary 
or by the Court. At page 712 of the report Keke¬ 
wich J., says : 

"I take it, therefore, that notwithstanding that 
the instances with which the Court has had to 
deal, and to which I have referred as illustrations 
of the state of circumstances under which the Court 
c has come to the conclusion that it was impossible 
to carry on the business of the company, have been 
cases in which that which either never existed or 
has ceased to exist has been the physical substra¬ 
tum of the company, or something equivalent to it, 
yet where the subject-matter of the company is gone 
there the Court will wind up the company, not 
because some shareholders desire it, and some not, 
but because that which the company was formed to 
do can no longer be done; and if the Court comes to 
the conclusion that that is the real state of the 
case, then it has jurisdiction, and is bound to exer¬ 
cise jurisdiction to wind up the company. 1 ' 

At the end of his judgment, Kekewich J., asked 
himself the question (page 717) : 

"Is the substratum of the company gone ? Is the 
subject-matter of the company gone ?" 
d and he came to the conclusion (page 718) : 

"I must not forget that this is a bank. I must not 
forget—one must know, does know — what are the 
essentials of carrying on a banking business satis¬ 
factorily. There may be a further struggle; but I 
cannot conceive it as possible—I say it is impossible 
for the company to continue its business satisfac¬ 
torily because it has not that without which a bank¬ 
ing business cannot be carried on." 

Therefore on the authorities the position seems 
to be that the substratum of the company is deemed 
to be gone when (a) the subject-matter of the com¬ 
pany is gone, or (b) the object for which it was 
incorporated has substantially failed, or (c) it is 
impossible to carry on the business of the company 
except at a loss which has been construed by the 
Privy Council to mean that there is no reasonable 
hope that the object of trading at a profit can be 
attained, or (d) the existing and probable assets are 
insufficient to meet the existing liabilities. None of 
these four tests can apply to the facts of the present 


case. It cannot be suggested that the subject-matter „ 
of the company is gone or the object for which the * 
company was formed has failed when the company 
is actually in the course of producing three films 
I am not in a position to say that it is impossible to 
carry on the business of the company except at a 
loss when, according to the company, it is going to 
produce three films which are likely to realize as 
much as Rs. 11,00,000, nor am I in a position to 
hold that the existing and probable assets of the 
company are not sufficient to meet the existing 
liabilities. It has to be remembered that no creditor • 
is pressing for his debt. There is no dispute as to 
what the existing assets of the company arc. As 
regards the probable assets, the company and the 
petitioning shareholder take divergent views, but it 
is not disputed that there are probable assets, the 
only dispute being what the assets will realize. 

Mr. Daphtary has urged that he has made out a / 
strong case for investigation into the conduct of the 
directors. He urges me to investigate into that 
conduct in winding up rather than leave it to the 
company to do so. In the first place, it is alleged 
against the directors that they have exceeded their 
borrowing powers given to them under the articles 
of association. An extraordinary general meeting of 
the company was held on 27th September 1941, 
three days after this petition was presented, and 
the shareholders present at the meeting unanim¬ 
ously sanctioned and confirmed the borrowings by 
the directors of the company. On a poll being de¬ 
manded, the resolution confirming the borrowings 
was declared to have been carried by 1212 votes 
against nil. It is significant to note that the peti¬ 
tioner who is so anxious that the Court should 
investigate into this mismanagement was absent q 
from the meeting. Now this question of exceeding 
the borrowing powers is essentially a question of 
internal management of the company and the com¬ 
pany has taken the view that the directors acted in 
the best interests of the company. ft is suggested 
by the petitioner that the resolution was carried by 
a packed majority. We havo before us the parti¬ 
culars of the shares held in this company, and wo 
find that only three hundred and fifty shares are 
held by the directors, three hundred shares are held 
by Maneklal Chunilal, ex-director, one hundred and 
sixty shares are held by C. M. Trivcdi, and fifty 
shares are held by Patel and Ramdutt, the rest of 
the shares being held by persons who have no 
connexion with the management of the company. 
One of the suggestions made by Mr. Daphtary was 
that if I wind up the company, tho resolution passed 
at the extraordinary general meeting of the com- 1 
pany ratifying the conduct of the directors would 
be of no effect and, therefore, the company might 
escape the liability of paying monies to tho directors 
from whom it had borrowed monies in excess of 
their borrowing powers Mr. S. T. Desai for tho 
creditors has characterised this suggestion as scan¬ 
dalous, and I do not think tho characterisation is 
too severe. There is nothing before me to show that 
these monies have been utilised by tho directors for 
any purpose other than tho purpose of tbecompany, 
and yet the Court is being asked to bo a party to an 
attempt to deprive the directors of monies which 
they have lent to the company for carrying it on. 

If in fact the monies have been not utilised by the 
company, the company is not liable for them and 
proper proceedings can be taken; but I am not aware 
of any authority which lays down that because the 
directors lent to the company in excess of the bor¬ 
rowing powers conferred upon them by the articles 
of association and all these monies were in fact 
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[utilised by the company still the company is nut 
liable to pay that amount. 

I am further asked to investigate in the winding- 
up the conduct of C. M. Trivedi, who, as I have 
stated, was tho managing director till 16th April 
1941. In the petition it has been alleged that his 
management has been highly prejudicial to the 
interests of the company and the company has 
been put to loss of large suras of inooie3 on account 
of his mismanagement. He has been further charged 
with having secured to himself illegal pecuniary 
advantages to the knowledge of the other directors 
to the detriment of the company. Absolutely no 
particulars whatsoever are given of these very seri¬ 
ous allegations. The facts with regard to C. M. 
Trivedi as appearing from the affidavit on behalf of 
the company are that he was the ex-officio manag- 
. ing director of the company and under the sopervi- 
b eion and control of the board of directors he was in 
de facto management and conduct of the day to day 
working of the company’s business and productions 
up to April 1941. It tamed out, according to the 
company, that C. M. Trivedi's management and 
schemes were over-ambitious and over«eathusia9tic 
and the results and returns did not come up to bis 
expectations and the expectations of the board. The 
board of directors, therefore, came to the conclusion 
that in the interest of the company Trivedi should 
bo stopped from further managing the day to day 
management and supervision of the company and, 
therefore, the directors began to attend themselves 
to the management of the company from 16th April 
1941. The resolt of the directors taking over charge 
was that three incomplete pictures, viz., Tuls \, 
Vamnala and Sw&mi were duly completed and 
t 801(1 '■ 

The company had already entered into contracts 
with well-known and famous artists whom they 
had secured with great difficulty and influence, 
and in order to utilise the services of these famous 
artists, the directors proceeded with the production 
of pictures like Apna Ohar.Bhakta Vidur and Nai 
Duniya which, as I have already stated, are in the 
process of production. The company admits that 
during the regime of C. M. Trivedi, it had incurred 
very heavy losses, but the directors were of the 
opinion that, in view of the monopoly whioh the 
company had of the services of famous and reputed 
artists and the earning possibilities of the subjects 
which had been selected for films, if sufficient 
monies were brought in, the company would within 
a few years not only tide over its monetary difficul- 
ties but make good profits. Aftor 16th April 1941, 

7 nn d nnT°^u and their friends brou « ht in Ru P«* 
/,ou,uuo. i he company gpent about one lakh of 

rupees in completing the three pioturee Tulsi 

k anroa/a and Swami. They settled tho past claims 

Messrs. Shah Mohta & Company, who is a scoured 
^™° r ! a smaller sum. They apent some 
^cn HH?J h ? J C ° J n l trUOtioia ot the studio, and they 

Tas nL°. d n btS , 7 n hioh were or 'ginally about 
* ,8 ‘ M 0 ,OOO and they spent a sum 
of f 3 - 3 > 50 - 000 in the preparation ol the three new 
pictures Apna Ohar, Bhakla Vidur and Nai 
Dunxya. In the petition itself the only two grounds 
mentioned why the Court should enter upon an 
investigation into the mismanagement of 0. M. 
Trivedi aro, first, that a sum of Bs. 90,000 was paid 

l^i Shan ‘? Apte ,or w °rMng as heroine in a 
single film. The snm, according to the petitioner, 

film high and e *‘ravagant and the 

film for whwh ShantaApte had been paid has not 
wen still completed. The second ground is that a 
sum of Rs. 1,20,000 was due to the company by 


the New Theatres Ltd. The directors settled this c 
claim for Rs. 80,000 which they received from the 
New Theatres Ltd. 

With regard to Miss Sbanta Apte, it seeni3 that 
in March 1940, sho was under a contract with the 
Prabhat Film Co. of Poona, but it appears that 
she was not satisfied with that company and was 
Dot likely to renew her contract with them. Several 
producers were anxious to secure her services for 
their future productions and the company thought 
that it was not advisable to wait till the period of 
her contract with Prabhat Film Co. had expired 
and secured her services even at the risk of having 
to pay her waiting salary for the unexpired period 
with the Prabhat Film Co. This gave the company 
the advantage of advance publicity, and the very 
fact that the company had secured the services of 
MissShanta Apte was an item of considerable adver¬ 
tisement value to tho company. It is further pointed / 
out that while her remuneration works out at Rs. 
6250 per month, sho is going to be paid Rs. 10,000 
per month by another company which ha3 secured 
her services after her contract with the Cine Indus¬ 
tries and Recording Co. Ltd., has expired. 

As regards the second charge, it is pointed out in 
the affidavit on behalf of the company that there 
had been a serious fire in the godown of the New 
Theatres Ltd., which had suspended production of 
Hindi pictures and conflned itself only to Bengali 
pictures. As the directors thought that the position 
of the New Theatres Ltd., was shaky, they accepted 
the immediate payment of Rs. 80,000 for a debt of 
Rs. 1,20,000. It would be futile to expect any Court 
to come to the conclusion on these allegations that 
so serious was the mismanagement by Trivedi that 
an investigation is called for by the Court in wind- 
mg up proceedings. It is not as if the present 9 
directors have done nothing with regard to the alle¬ 
gations against Trivedi. They have appointed 
Ai J er A Co., Registered Accountants 
and Auditors, to investigate into the management 
and affairs of C. M. Trivedi, and they state that 
they are awaiting the report after which they will 
be in a position to decide what steps should be 
taken against him. I refuse to assumo that if tho 
report shows that C. M. Trivedi has been guilty of 

misapplication or misappropriation of tho funds of 

the company, the directors or the company will not 
Uko the necessary action against him. Further the 
peti mner has failed to show that tho misconduct of 
C. M. Trivedi or other directors can only be success, 
fully investigated in a winding-up by the Court. 

r cvro’u a n htai ?- mad ° an a PP licati °Q to me that 
I should allow him an opportunity to cross-examine h 

the deponents who made affidavits in these proceed- 

ings on behalf of tho oompany on tho following 

points : (1) the actual financial oondKlon of ^ 

’ ( 2 ) how far Ibo company has proceeded 
with the production of the three films ? ( 3 ) how 

muoh has been spent on the films and what amount 
has been lost ; (4) what were the auditors uZt 

Jfl-ire o7Tr?.S’ , a“ ked lDT * ti « ate aa fa <- as the 

is nothing more o it tZ 
% ftD “*»«*««» on the directors. The 

wLS 8 ,V\ mak0 0ut ft ca9e winding 
the petition and he cannot be allowed to fish out a 

case by cross-examination of these deponents After 

carefully analysing the petition had after gfvjl 

fuH weight and consideration to tho argument! J 

WS* I . find that tbe ‘wo broidTroandJ 
on which the winding-up order i 3 sought So m 
alleged misconduct of the directors and (2 bilnUi 
has been earned on at a heavy loss. These aw JS 
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Q se not grounds on which the Court would order a 
winding-up. I am of opinion that in this case it 
would not be just and equitable for the Court to 
make the order asked for. 

There is another important fact to be borne in 
mind. This is a shareholder’s petition. It is true 
that as the law stands today, he is under no dis¬ 
ability as compared with a contributory nor is he 
under any obligation, as he at one time was, to 
satisfy the Court that on a winding up there would 
be surplus assets. But there is a special rule that 
the Courts have laid down in exercising their dis¬ 
cretion in winding up a company on the petition of 
a shareholder. The Court constantly bears in mind 
that the internal management of the company is its 
own concern, and it is a much better judge of 
business prospects of a trading venture than the 
Court can ever hope to be. If, therefore, the majo- 
b rity of the shareholders show confidence in the 
management of the company and have faith in its 
future prospects, the Court has rarely interfered. In 
39 Bom. 16, s Macleod J. stated that a shareholder's 
petition must be scrutinized much more carefully 
than a contributory’s. In (1867) 2 Ch. A 737, 3 
Cairns L. J. refused to wind up the company against 
the wishes of the majority of shareholders of the 
company because the business had been carried on 
at a loss and appeared likely to continue as a losing 
concern. In (1871)6 Ch. A 641,° the great body of 
shareholders were opposed to a windiDg-up, and 
there too the order was refused. The principle of 
these decisions is well stated in (1880) 14 Ch. D 
104, 10 where James L. J. stated (p. 109) : 

“Here a great majority of the shareholders are 
opposed to a winding-up, and desire to be left to 
c manage their affairs for themselves. We ought not 
to disregard the wishes of so large a majority unless 
we see in their conduct something unreasonable, 
something like tyranny, something amounting to 
an injury of which the minority have a right to 
complain.” 

In this case the shareholders at the meeting held 
on 27th September 1941, to which I have already 
referred, unanimously passed a vote of confidence 
in the board of directors and in their management 
and expressed satisfaction with the progress of the 
compauy. I have before me Mr. Parikh who repre¬ 
sents 1246 shareholders who are opposing this peti¬ 
tion. Mr. Parikh at the bar states on behalf of his 
clients that ho has every confidence in the present 
management and future progress of the company. 
I am, therefore, really asked to override the con¬ 
sidered opinion of the shareholders who were present 
d at this meeting, and of the shareholders who are 
represented by Mr. Parikh before me as regards the 
future prospects -of this company in favour of the 
petitioner who holds five shares. His attitude may 
be expressed in the language of Chitty J. in (1889) 
60 L. T. 477*1 (p. 479) : 

“Now, with regard to companies, it is right to 
let those who have embarked in a company manage 
their own affairs, and it is not right for the Court 
to intervene because one shareholder is dissatisfied 

8. ('14) 1 A.I.R. 1914 Bom, 190 : 25 I. C. 264 : 39 
Bom. 1C : 16 Bom. L. R, 508, Pioneer Bank 
Limited, In the matter of ; Chaniram, In re. 

9. (1871) 6 Ch. A. 641 : 40 L. J. Ch. 774 : 19 
W. R. 763, In re London Suburban Bank. 

10. (1880) 14 Ch. D. 104 : 49 L. J. Ch. 413 : 42 
L. T. 609 : 28 W. R. 868, In re Middlesborough 
Assembly Rooms Company. 

11. (1889) 60 L. T. 477 : 1 Meg. 169, In re The 
Nylstroom Company Limited. 


° ne who appears daring the progress of the argu- 
ment to have found a few associates—because that * 
one and a small number of associates think that 
they know more about it than the majority." 

In this case also we have only one shareholder, 
and as regards his finding a few associates except 
the statement of Mr. Daphtary I have nothing more 
on the record. At the end of his arguments counsel 
for the petitioner made four separate and distinct 
applications. These applications are an object les¬ 
son in how ingenious advocacy will try to save a 
desperate situation. Counsel for the petitioner rea¬ 
lized that the petition as it stood must fail. This 
was a skilful attempt at supplementing the extre¬ 
mely nebulous allegations in the petition by secur¬ 
ing fresh material by every conceivable procedure 
known to company law. These four applications 
are: (1) that the petitioner should be allowed to 
cross-examine the deponents who have made affi- / 
davits; (2) that he should be allowed to lead evi¬ 
dence of defalcations and the value of assets; (3) 
that he must be given inspection of the accounts of 
the company; and (4) that the petition must be al¬ 
lowed to stand over till the investigation by the 
auditors is complete. With regard to the 6rst appli¬ 
cation, I have already dealt with it earlier in my 
judgment. With regard to the second application, 

I have already pointed out that there are absolute¬ 
ly no particulars given of the defalcations alleged to 
have been committed by the directors. As regards 
the value of the assets, as I have already stated, 
the probable assets of the company in this case are 
three films in the process of production, and I am 
asked to give the petitioner an opportunity to value 
these assets because he does not accept the figure 
put upon them by the company. Now films are not g 
commodities in the ordinary sense of th6 term 
which have a marketable value. They essentially 
depend for their success or failure upon how the 
public appreciate their merit. I cannot understand 
how I would be in a better position to judge of the 
value of these films after Mr. Daphtary has called 
before me several experts and after Mr. Munshi 
has called others who, as experts usually do, are 
sure to contradict each other. As regards the third 
application, inspection of accounts, it stands, on the 
same footing as the application for cross-examining 
the deponents who have made affidavits. It is no¬ 
thing more or less than trying to fish out a case 
which the petitioner has failed to make out on the 
petition. As regards the fourth application for the 
petition to stand over till after the investigation by 
the auditors is complete, I do not see why I should 
keep this 6Word hanging on the head of the com¬ 
pany. The petitioner must succeed or foil on the 
petition as it stands today on the materials he has 
adduced before me. If after the auditors had made 
their report and if the company and the directors 
failed to take necessary steps if any steps are called 
for, it would always be competent to the petitioner 
to present a fresh petition on such materials as he 
might have succeeded in gathering by that time. 

I therefore dismiss the petition with costs. Counsel 
certified. 

Having dismissed the petition, the question arises 
as to what proper order I should make for costs. It 
is clear that when a petition for winding up a com¬ 
pany is dismissed, the company is entitled to its 
costs. The shareholders are entitled to one set of 
costs, and the creditors are also entitled to one set 
of costs. In this case Mr. Daphtary draws my atten- 
tion to the fact that the counsel for the company 
Mr. Munshi and counsel for the shareholders Mr. 
Parikh are instructed by the same solicitors, Messrs. 
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Kamdar <fc Co., and he relies on the practice prevail- 
° ing in England that where the company and the 
shareholders appear by the same solicitor separate 
counsel should not be briefed. The authority for this 
proposition is in (1997) W. N. 12. 12 Mr. Parikb, 
counsel for the shareholders, draws my attention to 
a later case reported in (1910) W. N. 81, 13 where 
Neville J., following the same practice, made it 
clear that in proper cases it did not in any way fetter 
the discretion of the Court to grant the costs of 
separate counsel although instructed by the same 
solicitor. The question therefore is whether I should 
exercise my discretion in favour of Mr. Parikh. 
Mr. Parikh contends that in this cose the over¬ 
whelming majority of the shareholders were opposed 
to the petition, and it was desirable that they should 
appear before the Court through a separate counsel. 
He also relies on the fact that it was alleged by the 
& petitioner that the shareholders constituted a packed 
majority, and it was essential for the counsel who 
appeared for them to repudiate that charge. I should 
have attached considerable importance to the argu¬ 
ments of Mr. Parikh if he had pat in an affidavit 
on behalf of the shareholders drawing the attention 
of the Court to the falsity of the allegations made 
by the petitioner. But as far as he is concerned, he 
has solely relied on the affidavits made by the direc¬ 
tors on behalf of the company, and I really do not 
feel that any case has been made out by the counsel 
for the shareholders why I should depart from the 
usual practice as stated in such well known text 
books as Palmer’s Company Precedents, Edn. 15, 
Part 2 , page 109, and also Porter on Costs, Edn. 13, 
p. 566. I would therefore allow only one set of costs 
as between the company and the shareholders. 

° As regards the creditors, Mr. S. T. Desai appears 
for them. Mr. Fazalbhoy also appears for one of the 
creditors; but when the petition was called on, he 
made it clear that be did not want to take up a con- 
tentious attitude. But when questioned by the Court, 
he replied that he would rather opposo the petition 
than support it. The opposition obviously was very 
half-hearted. Gentlemen who take up a non-con ten¬ 
tious attitude should not expect costs and therefore 
I think that Mr. S. T. Desai representing the ere- 
ditors is entitled to one set of costs. Mr. Fazalbhoy 
must bear his own costs. As regards Mr. M.P. Amin, 
he has taken no part in the argument of the petition 
and, according to him, he was merely there to look 
after the interests of Shah Mehta Co., secured 
creditors. He must also bear his own costs. Mr. 
Engineer, who appears for the receiver and the 
d manager appointed by Shah Mehta & Co., secured 
creditors, must bear his own costs. As regards the 
petition for tho appointment of a provisional liqui¬ 
dator which was made to stand over as directed by 
Kama J. till after the disposal of this petition for 
wmdiDg up, that petition must also be dismissed 
and the petitioner must pay the costs of the petition 
to the company. I certify counsel. 

G.N./R.K. _ Pet ition dismissed. 

*00 *Ltd^ 1910 W ' N ' 81, In 16 Silberhutle Supply 
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Beaumont C. J. and Somjee J. 

Paid Bros . — Appellants 

v. 

Shree Meenakshi Mills Ltd . — 

Respondents. 

Appeal No. 3G of 1941, Decided on 20th March 
1942, in Award No. 54 of 1941. 

(a) Arbitration — Clause in contract giving 
jurisdiction to particular Court to hear suit re¬ 
garding dispute — Clause does not bar arbitra¬ 
tion. 

A clause in the contract providing that no suit 
in regard to any matter arising out of the transac- 
lions should be instituted in any Court save the 
High Court of Judicature or the Court of Small 
Causes at Bombay, does not aflect reference of dis¬ 
putes to arbitration. [p 240 C 1] 

(b) Arbitration — Award — Appeal from, to 
board of directors— 1 Board' explained—Hearing 
of appeal commenced by nine directors — One 
subsequently withdrawing—No consent by par¬ 
ties to remaining eight continuing—Decision of 
board is nullity—No misconduct of arbitrators 
alleged — Court cannot interfere with original 
award. 

When once a board has been constituted to hear 
an appeal and the board has taken cognizance of 
appeal, and has commenced to hear it, then that 
board constitutes the appellate tribunal, and it is 
not open to any member to withdraw, and for the 
remaining members tocontinue the appeal, unless, of 
course, the parties agree to that course being adop¬ 
ted; but where the attention of the parties ha 9 not 
been drawn to the withdrawal of one of the mem¬ 
bers, they cannot be said to have consented. In the 
absence of consent, the tribunal, which has commenc¬ 
ed the appeal, must continue, and if any member is 
obliged to withdraw, and tho parties are not willing 
to go on before the remaining members, then a fresh 
board must be constituted. [p 240 C 2] 

When once a tribunal has been constituted it 
cannot be altered, and the mere fact that six parti- 
cular directors have been present at every hearing 
• do ^,“ ot J^Iarize the proceedings. The parties are 
entitled to the united judgment of tho appellate 
board and it is no answer to the objection to the 
withdrawal of one member that his presence would 
probably have mado no diCerence. [P 241 C 1] 

Where, therefore, one of tho nine members of tho 
board has left the meeting tho decision by the 
remaining eight members is invalid as the appellate 
board is not properly constituted, and could not give 
a decision after tho withdrawal of ono of its mem 
bars : (’34) 21 A. I. R. 1934 Bom. 47C, Ref on 

,.. In 6 " cb a “ se tbo decision of the board i^a nnV 
*'*7 “ nd tbo 9 0 " 1 can “° l interfere with the origi- 

° f th ® * rbltrator3 b 7 itself whon the 
arbitrators are not shown to have boon guilty ofanv 

misconduct which entitles the Court to Lterfero 7 

ndL. 0 U 
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£ tions in the markets of Bombay, Liverpool and New 
York, and it was provided that the business should 
be subject to the rules, regulations and by-laws for 
the time being in force in the market in which the 
business was required to be transacted; so that the 
business in Bombay was subject to the rules and 
regulations of the Bombay market, and those 
rules are admittedly the rules and by-laws of the 
East India Cotton Association, Ltd. The last clause 
in the contract provided that no suit in regard to 
any matter arising out of the transactions in Bom¬ 
bay, Liverpool or New York cotton markets should 
be instituted in any Court save the High Court of 
Judicature or the Court of Small Causes at Bombay. 
Disputes arose between the parties, and the brokers 
claimed margin, and not getting margin they closed 
the contracts, and claimed a sum by way of damages, 
and under the rules and by-laws of the East India 
6 Cotton Association the dispute had to be referred to 
arbitration. 


It is argued that the last clause, to which I have 
referred, is itself an arbitration clause, and ousts 
the provision requiring arbitration under the by¬ 
laws of the East India Cotton Association. But I am 
clearly of opinion that that clause has no operation, 
at any rate so far as Bombay is concerned, unless a 
suit i9 filed, in which case the Court is defined; but, 
in my opinion, that clause does not affect reference 
of disputes to arbitration. Under the by-laws of the 
East India Cotton Association, in the event of a 
dispute arising, a reference has to be made to two 
arbitrators, one to be appointed by each side, and on 
failure of one side to appoint an arbitrator in due 
time, the chairman of the association is to make 
the appointment, and that happened here. Messrs. 
Patel Bros, appointed an arbitrator, but the other 
side failed to appoint an arbitrator, and the chair¬ 
man appointed arbitrators. The arbitrators met,and 
made an award of a sum of Rs.34,000odd in favour 
of Patel Bros. Clause 38-E of the by-laws of the 
East India Cotton Association provides that the 
award of any two arbitrators shall be final and 
binding on both parties, subject to a right of appeal 
to the board within ten days from the date of pub¬ 
lication of the award. Notice of appeal was given in 
this case within due time by the constituents, and 
the matter came before the board of the East India 
Cotton Association under the clause which I have 
just read. 

Now, “board” is defined in the by-laws of the 
East India Cotton Association as meaning the board 
of directors of the East India Cotton Association, 
Ltd., acting through at least a quorum of their 
number at a meeting of that board duly called and 
constituted. Under the articles of association of the 
board, there must be not more than twenty, and not 
less than twelve, directors, six directors constitute 
a quorum, and a quorum can exercise any of the 
powers of the board. No doubt, the articles do not 
directly bind the parties to this arbitration but I 
think they are inferentially bound thereby, because 
they had agreed to refer matters to a board of direc- 
tore, and they must have known that the constitu¬ 
tion of the board and its powers and procedure would 
be regulated by the articles. 

A meeting of the board of directors was duly con¬ 
stituted, and nine directors attended the meeting, 
and the hearing of the appeal against the arbitra¬ 
tors’ award commenced. But after tho appellants 
had proceeded some way in their opening, one of 
the directors. Mr. Kay, left the room, and took no 
further part in the proceedings. Mr. Munsh. who 
was arguing the case for the appellants, has stated 
to us that it did not in fact notice that a director 


had left the room, and therefore did not raise any 
protest, and the matter proceeded before the re¬ 
maining eight directors. On that statement, which 
we accept, there can be no question of waiver of 
any right to have the nine directors present. Indue 
course the eight directors made an award reducing 
the sum allowed by the arbitrators from Rs. 34 000 
odd to Rs. 12,508-6-5. The mill company then pre¬ 
sented this petition to the Court asking for the de¬ 
cision of the board of appeal and the award made 
by the arbitrators to be set aside. The learned Judge 
decided that the hearing before the appellate board 
was vitiated by the withdrawal of one of the direc¬ 
tors after they had commenced the hearing of the 
appeal. 

Mr. Bhagwati for the appellants has strenuously 
contended that that decision is wrong, and that all 
that was required was that the appeal should oome 
before a board of the East India Cotton Association, 
which under the terms of the by-laws, can act 
throogh a quorum. He argues therefore that any 
board comprising at least six members is competent 
to hear an appeal. He admits that difficulties might 
arise, for instance, if the six directors, who started 
hearing the appeal, retired after the arguments were 
concluded, and were succeeded by six other direc¬ 
tors who had not heard the arguments, but never¬ 
theless gave a decision; but he says that difficulties 
of that sort could be met by the Court insisting that 
the principles of natural justice should be observed. 
He points out that in this case there were original¬ 
ly nine directors hearing the appeal, whereas only 
six were necessary, and that when one withdrew, 
the remaining eight were competent to hear the 
appeal, and that two more might have withdrawn 
without affecting the competence of the tribunal. 
It is, no doubt, true that any board of six or more 
directors is a competent tribunal; but, in my judg¬ 
ment, the true principle is this. When once a board 
has been constituted to hear an appeal, when, to 
use an expression with which we are familiar in 
this Court, a board has taken cognizance of the ap¬ 
peal, and has commenced to hear it, then that 
board constitutes the appellate tribunal, and it is 
not open to any member to withdraw, and for the 
remaining members to continue the appeal, unless, 
of course, the parties agree to that course being 
adopted; but as in this case the attention of the 
parties was not drawn to the withdrawal of one of 
the members, they cannot be said to have consented. 

• In the absence of consent, I think, the true rule 
is that the tribunal, which has commenced the ap¬ 
peal, must continue, and if any member is obliged 
to withdraw, and the parties are not willing to go 
on before the remaining members, then a fresh 
board mast be constituted. That was the cooclusion 
at which Chagla J. arrived, relying to a consider¬ 
able extent on a decision of Rangnekar J. in 36 
Bom. L. R. 1005.1 No doubt, the facts of that case, 
which wa 3 also dealing with an appeal to the board 
of directors of the East India Cotton Association, 
were a good deal stronger than the facts in the pre¬ 
sent case, because in that case there had been three 
meetings of the board of directors, and different 
directors had been present on each occasion, 
although admittedly six particular individuals had 
been present on all three occasions. I think that 
the learned Judge might have held that the princi¬ 
ples of natural justice had been infringe, but he 
seems to me rather to have relied upon the princi¬ 
ple, which I think is the righ t principle, that when 

1. (*34) 21 A.I.R. 1934 Bom. 476: 155 I.C. 801: 36 

Bom. L.R. 1005, Fazalally v. Khimji. 
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once a tribunal was constituted, it could not be 
loitered B and the mere fact that six particular 
directors had been present at every hearing did not 
regularize the proceedings. The parties are entitled 
to the united judgment of the appellate board, and 
'it is no answer to the objection to the withdrawal 
of one member that his presence would probably 
have made no difference. We cannot say what per¬ 
suasive influence he might have exercised upon bia 
colleagues. In my judgment therefore, the decision 
of Cbagla J. was right that the appellate board was 
jnot properly constituted, and could not give a deci¬ 
sion after the withdrawal of one of its members. 

The question then arises what order ought we to 
make. The order which the learned Judge made 
was to set aside, not only the decision of the board 
of directors in appeal, but the original award made 
by the arbitrators. Now, this Court has no jurisdic- 
6 tion to interfere with the original award of the 
arbitrators, taken by itself there beiDg no case of 
miscouduct made against them. Sir Jamshedji 
KaDga on behalf of the respondents has, however, 
argued with his accustomed vigour that we have no 
power to set aside anything but the whole award. 
His contention is that there is ODly one award, the 
award made by the arbitrators plus the modification 
of that award made by the directors, and that all 
we can do is to set aside the whole thing, and we 
cannot set aside the decision of the directors, leav¬ 
ing the original award standing. But I think, with 
all respect to him,that his argument involves some 
confusion, and lands him on the boms of a dilemma. 
The only ground on which the decision of the direc¬ 
tors is challenged is that they were not a body, 
competent to hear the appeal after one of their 
c number withdrew and, therefore, their decision was 
a nullity. If the decision was a nullity, it cannot 
have affected the award of the arbitrators in any 
way. If it was not a nullity, there is no objection to 
it, and the appeal must succeed. It may be a ques¬ 
tion whftt the exact position of the board of direc¬ 
tors acting under by-law 33-E is. If they are to bo 
regarded as a sort of informal Conrt of appeal, then 
I apprehend that this Court could direct them by 
way of mandamus to carry out their duty and hear 
an appeal, which has been preferred, and which up 
to now they have not heard in a legal manner. 

On the other hand, if, as I think is probably the 
more correot view, the hearing of the so-called 
appeal before the board is not really an appeal, but 
is a continuation of the arbitration, that is to say, 
if the arbitration consists of the original hearing 
before the arbitrators plus a further hearing before 
a the board of directors in case either party is dis¬ 
satisfied with the award of the arbitrators, then 
it comes to this that the award has to be made on 
two different dates, and in two different parts, by 
two different sets of arbitrators. The position in the 
present case then is that we have got one part of 
the award validly made, but the other part of the 
award has up to now not been mado. If that is so, 
I thmk we can remit that portion of tho award 
{‘"J",, 8 * }*• Arbitration Aot; and, in my view, that 
a really the only course which is open to this Court. 
W e cannot interfere with the original award of tho 
arbitrators by itself, because the arbitrators are not 
shown to have been guilty of any misconduct which 
entities us to interfere. We cannot say that their 
award has been modified by tho board of directors 
because that admits that the decision of the board 
of directors was to somo extent a competent deci¬ 
sion and we have held it to bo a nullity. We have 
not to consider what the position would bo if a board 
oi the directors validly constituted was guilty of 
19*12 B/31 & 32 


misconduct. The order which we make by way of Q 
modification of the learned Judge’s order is to 
declare that the appeal against the award dated 19th 
March 1941, of which the present respondents gave 
notice under Cl. 38E of the by-laws of the East 
India Cotton Association, Ltd., has never been 
heard by a properly constituted board of directors 
of the East India Cotton Association, Ltd., set aside 
the purported order of the board of ‘21st June 1941, 
and refer the notice of appeal back to the board of 
directors to be dealt with according to law. The 
order of costs in the lower Court to stand. No order 
as to costs of the appeal. Both awards to be taken 
off the file. 

SOMJEE J. — I agree and have nothing to add. 

R.K. Case remanded, 
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Beaumont C. J. and Somjee J. 

K. M. Multani—Plaintiff — Appellant 

v. 

Paramount Talkies of India, Ltd., and 
others — Defendants — Respondents. 

Appeal No. 22 of 1941, Decided oq 25th March 
1942, from judgment of B. J. Wadia J., in suit No 
657 of 1941, D/- 17th July 1941. 

(a) Injunction — Suit for — Court can grant 
relief in alternative by way of damages—Plaintiff 
need not allege loss or damage (Per B’adta J.). 

In a suit for injunction the Court can grant relief 
in the alternative as and by way of damages in the 
event of the Court holding that though there was 
an infringement, the plaintiff was not entitled to ® 
the equitable relief of injunction but could be ade¬ 
quately compensated by payment of damages. To 
claim tho alternative relief by way of damages the 
plaintiff need not allege loss or damage: 13 Bom. 

L. R. 905 and 23 Bom. 786, Eel. on: (1863) 32 
Beav. 266, Ref. [p 243 C 21 

C. P. c. — 

(’40) Cbitaley, 0. 7, R. 7, N. 3. 

(’41) Mulla, Page 607, N. “Alternative relief.” 

(b) Company—By registering its name com¬ 
pany gains monopoly of use of that name — 
Even if company is unregistered Court will 
restrain registration under Act of new Company 
intended to carry on same business as unregis¬ 
tered company and to bear similar name calcu¬ 
lated to deceive public (Per Wadia J.). 

Under company law, both English and h 
Indian, a company by registering its Dame gains a 
monopoly of tho use of that name. Even if tho 
oompaoy is not registered, the Court will restrain 
the registration under tho Act of a projected new 
company which was intended to carry on the samo 
business as the unregistered company and to bear a 
name so similar to that of the unregistered company 

plnM aC “? C61Ve the P ublic: (1831) 17 

vll. U. 000, Htl. OH. Q ji 

(c) Trade Mark — Film company — Prior use 
of particular name for film confers no right - 

SSto JJ. reputation ca * confer rlghT (Per 

In India the prior use of a particular name for a 
film produced by a company oonfera no right to tho 
exclusive use of that name on the com^ny. Tho 
only thing that can confer a right upon it is user 
and reputation. Tho name or titlo genorallv sneak 
ing is not a sufficiently substantial part of a film to 
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justify a claim to the Court’s protection, unless the 
name has acquired a peculiar or distinct reputation 
in the cinema world. [P 244 C 2; P 245 C 2] 

(d) Trade Mark—Use of geographical names 
(Per Wadxa J.). 

The tendency of the Courts at present is to restrict 
the monopoly of the use of geographical Dames as 
business or trade names. [P 245 C 2] 

(e) Trade'Mark—Passing-off action — Name 
oi film — Whether use by defendant of name 
used by plaintiff is calculated to deceive is 
question of fact — Court has to consider not 
merely similarity of name but similarity io 
make up and subject-matter and other sur¬ 
rounding circumstances ('Per Wadxa J.). 

In a passing-off action the question whether the 
use by the defendant for his film of the name of a 
film used by the plaintiff company is calculated to 
deceive is not really one of law but a question of 
fact to be decided upon the evidence in the case, if 
any. In deciding such question the Court has to 
consider not merely the similarity of name, but the 
similarity in the make up, the similarity in the 
6 ubject-matterand other surrounding circumstances. 
The difference in the get-up of the two films does 
form an element in considering the question of the 
probability of the deception. The evidence of the 
members of the public that they themselves would 
be deceived, though not strictly necessary, is often 
useful as a guide to the Court in determining the 
question of the probability of the deception. The 
want of such evidence cannot be got over by calliog 
an expert witness and asking him generally what 
effect the sameness in the names of the two films 
would have on the public. (P 246 C 1] 

(0 Trade Mark — Title to trade or business 
name is determined by reputation which comes 
from user — Interference with reputation is 
sufficient ground for Court’s interference — 
Length of time during which such reputation 
can be acquired depends on circumstances of 
case (Ter Wadxa J.). 

A plaintiff’s title to a trade or business name is 
determined by proof of reputation, and reputation 
comes from user. Interference with trade or business 
reputation is sufficient ground for the Court's inter¬ 
ference. There is no law laying down the particular 
length of time duriDg which such reputation cau be 
acquired, but it must be acquired by a user suffi¬ 
ciently long according to the circumstance of the 
case to warrant the reputation* [P 246 C 2] 

(g) Trade Mark — Passing-off jetion — 
Laches —Plaintiff held not guilty of laches (Per 
Wadxa J.). 

The plaintiff film Company cannot be said to be 
guilty of laches in bringing its passing-off action in 
respect of the use of the name of its film by the 
defendant company when the plaintiff came to 
know of the exhibition of the defendant's film only 
a week before its exhibition and the suit was filed 
about the same time. [P 247 C 1] 

(h) Trade Mark—Passing-off action—Nature 
of, explained—Essentials to be proved by plain¬ 
tiff stated — Plaintiff's and defendant's films 
named as Virginia — Plaintiff’s film in Hindi 
produced in India with Indian cast in black and 
white and dealing with imaginary war between 
Greeks and Romans about 4000 B. C. — Defen¬ 
dant film in English produced in America with 
foreign cast in technicolour depicting modern 
life in America — Plaintiff’s film running for 


A. I. R. 

fortnight in Bombay and defendant’s for one 
week in Calcutta-Plaintiff held failed to subs¬ 
tantiate his passing-oif action (Ter Division 
Dench). 

The principled a passing-off action is that nobody 
is entitled to represent his goods as the goods of 
somebody else. The foundation of a passing-off 
action is always deception, or possibility of decep¬ 
tion, but it is not an action of deceit. In an action 
of deceit the plaintiff has to prove that he has been 
deceived by the defendant, and has suffered damage 
thereby, and that the deceit on the part of the 
defendant was deliberate. In a passing-off action it 
is never the plaintiff's case that he has been himself 
deceived by the action of the defendant. His case is 
that other people, the public, have been deceived, 
or are likely to be deceived. But a private indivi¬ 
dual cannot sue for a wrong done to the public. The 
plaintiff must therefore prove that the action of the 
defendant has infringed some proprietary right of 
his own. It is not necessary to prove any fraudulent 
intention on the part of the defendant, although, 
if a fraudulent intention can be proved, that usually 
assists the plaintiff's case. Two issues must always 
arise in a passing-off action: first, has the name or 
description or make up, or whatever it may be, of 
the wrongful user of which the plaintiff complains, 
come to be associated in the public mind with the* 
goods, business, or works of the plaintiff; secondly, 
is the defendant so describing, or getting up, his- 
goods or whatever it may be, as to be likely to 
mislead the public into believing that they are 
acquiring the plaintiff's goods, when in fact they are 
acquiring the defendants’ goods : (1896) A. C. 199, 
Del. on. [P 247 C 2] 

The plaintiff in the passing-off actioo was the sole 
proprietor of firm Called Messrs Paragon Pictures, 
and he claimed to be the producer of the talkie 
motion picture called Virginia which was exhibited 
at a Theatre in Bombay sometime about the middle 
of March, 1941. The defendant company was a joint 
stock company incorporated in the United States of 
America, and carried on business in Bombay and 
other places of importing and distributing cinemato¬ 
graphic motion pictures for the purposeof exhibition 
in the theatres of Bombay and elsewhere. The 
preparation of the defendant’s film proceeded in 
America moro or less contemporaneously with the 
preparation of the plaintiff’s film in India, and the 
defendant’s film was released in America iu February 
1941, and was shown in Calcutta on 2nd May 1941. 
Thereupon the plaintiff commenced the suit asking 
for an injunction to restrain the defendant from 
distributing or exhibiting the said motion picture 
imported by them with the name and titlo of 
Virginia. The plaintiff’s film dealt with an incident 
in an imaginary war between the Greeks and the 
Romans about 4000 B. C. The story was written in 
Hindustani. The film was a black and white film 
and was .advertised to be produced and actually 
produced with an Indian cast. The defendant’s film 
dealt with a 6tory of modern times, a story which 
centred round the last member of an old Virginian 
family in the United States of America, It was an 
American film written in English, and was advertised 
and actually produced with a foreign cast and against 
a foreign background. It was produced in techni¬ 
colour. The plaintiff took the title Virginia as being 
the name of the heroine of his picture, whereas the 
defendants took the title because the setting of their 
picture was iD Virginia, a State in America. There 
was no evidence that the plaintiff spent large sums 
of money in advertisement. His film had been shown 
only for”a fortnight in Bombay. His production in 
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India was practically no more than the prodaction 
a of the defendant’s picture, which had been shown 
for a week in Calcutta. 

Held that the plaintiff had failed to establish 
that when the public went to a film called Virginia, 
they expected to sec the plaintiff’s film, and none 
other. The plaintiff also entirely failed to prove that 
the use by the defendants of the title Virginia in 
connection with their film was in any way calculated 
to deceive. In fact there could be no possibility of 
deception between two films so essentially different. 
Both parties having without any intention todeceive 
taken the same title for their films, the plaintiff 
had no right to restrain the defendants from using 
the title, unless ho could show that it had become 
associated in the minds of the public with his film 
and no body else’s. There was no attempt to prove 
^ any actual deception, or any likelihood of deception 
by reason of the identity of the two titles. 

[P 248 C 1, 2) 

(i) Trade Mark—Title of film — Passing-off 
action — Generally plaintiff must establish 
reputation of his property by actual results 
(Per Division Bench). 

Although in a caso in which the advent of a film 
under a particular titlo had been very exteosively 
advertised, and arrangements made for the booking 
of the film, and io which some other person pro- 
duced a film under the same title shortly before the 
advertised film arrived, it is quite possible that in a 
case of that nature a passing.off action would suc¬ 
ceed, but generally the plaintiff must establish the 
reputation of hia property by actual results, though 
the life of a film is comparatively short, 
c [P 247 C 2; P 248 C 1] 

(j) Company — Registration of film name 
confers no right on company (Per Division 
Bench). 

The registration of the name of a film by a film 
company confers no right whatever upon the com- 
W- [P 247 C 1] 

Purshottam Tricumdas and J. M. Shclat — 

for Appellant. 

K. M. Afunshi and M. V. Desai — 

for Respondents. 

B.J. WADI A J. — This suit has been filed as 
a passing-off action in respect of a film produced by 
the plaintiff, named Virginia. Defendant I Com- 
pany imported an American film into India also 
d ® Hed Virginia, and the suit has been filed to restrain 
them from distributing or exhibiting their motion 
picture with the name and titlo of Virginia. In the 
alternative the plaintiff claims damages. Plaintiff is 
tho sole proprietor of a firm called Messrs. Paragon 
Pictures, and he claims to be the producer of the 

eaUei Virginia which was 
exhibited at the Minerva Theatre in Bombay some 
time about the middle of March, 1941. Defendant 1 
company w a joint stock company incorporated in 
t ho Urn ted States of America, and oarries on business 
in Bombay and other places of importing and 
distributing cinematographic motion piotures forth© 
purpose of exhibition in tho theatres of Bombay and 
elsewhere. Defendant 2 company is tho owner of a 
theatre in Bombay called tho Eros Theatre, and 
carries on the business of exhibiting in that theatre 
cinematographic motion pictures. Dofendaat I com¬ 
pany imported a talkie motion picture entitled 
Virginia from America, and it was exhibited by 
defendant 2 company at the Eros Theatre about the 


middle of May last. The plaintiff's case is that the Q 
use of the name or title Virginia by defendant 1 
company for their film is an infringement of his 
right to the use of the business name of his film, 
Virginia, and that its use by defendant 1 company 
amounts to passing.off defendant I’s film as that of 
the plaintiff, and has the effect of misleadingand/or 
inducing the public or a section of it into going to 
see, aDd paying for, the performance of the picture 
imported by defendant 1 company under the impres¬ 
sion that they are going to witness the plaintiff’s 
picture. Defendant 1 company deny that the exhibi¬ 
tion of their film amounts to passing-off the plain¬ 
tiff’s film, or that it is calculated to mislead the 
public as alleged. They say that their film Virginia 
is a totally different production, and that barring 
the name there is no resemblance between the two 
films. The suit as against defendant 2 company 
was dismissed on 11th July last, and it has pro- ] 
ceeded only as against defendant 1 company whom 
I will henceforth refer to as the defendants. 


Plaintiff originally prayed only for an injunction 
in tho suit. That is prayer (a) of tho plaint. Ho 
subsequently sought to amend the plaint by asking 
for damages iu the alternative aud by adding a 
prayer to that effect. Defendants opposed the am¬ 
endment, and the plaintiff took out a chamber sum¬ 
mons for amendment of the plaint. The summons 
was argued before me. Defendants’ counsel conten¬ 
ded that the plaintiff was not entitled to claim 
damages as there was no allegation of any loss or 
damage, and none hau in fact been incurred. I| 
think the defendants failed to appreciate that the 
damages claimed were not on account of any loss 
incurred but were only in the alternative to the 
relief for injunction in the event of the Court hold, 
ing that though there was an infringement, the 
plaintiff was not entitled to the equitable relief of 
injunction but could be adequately compensated by 
payment of damages. It has been held before that 
in a suit for injunction the Court can grant relief 
in the alternative as and by way of damages : see 
13 Bom. L. B. 9051 at p. 909 which follows an 
earlier decision in 23 Bom. 786.2 i Q an 0 \£ English 
case, (1863) 32 Beav. 266, 3 the Court went further 
and held that if there was no prayer for damages, 
the general prayer for further and other relief would 
still bo sufficient to cover the claim for damages in 
the alternative. I have ullowod the amendment on 
terms, and the amendment was made. The written 
statement was also consequentially amended, 

A large number of issues has been raised on the 
pleadings in the suit, but the substantial points in 
dispute are whether the plaintiff has acquired any 
legal right in respect of the name and title Virginia 
of his film, and whether the use of that namo and 
title by the defendants for their film is oaloulatod 
to mislead the cinema going public and the public 
m goneral into believing that the picture exhibited 
by the defendants at the Eros Theatre is the plain- 
tiff’s picture. Plaintiff alleges that there is a pass- 
ing.off by the defendants of their film as the film of 
the plaintiff, and that ho is therefore entitled to an 
injunction or in the alternative to damages. The 
wrong kuown to the law as passing-off is that species 
of unfair competition by which one person attempts 
to obtain by deceptive devices the benefit of the re- 
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*• t’ 11 ) J 8 Bom. L. R. 905 : 12 I. 0. 881, Bai Sam- 
rat v. Sardarsang. 

2. (’99) 23 Bom. 786 : 1 Bom L. B. 459, Kalliandaa 
v. Tulsidas. 

3 W 1 ld 63) 82 Beay ‘ 268 : 188 R ' R ‘ 737 ' 0at(OQ 



244 Bombay K. M. Multani v. Paramount Talkies 


A. I. R. 


a putation which another has established for himself 
in any particular trade or business. The action is 
really intended to enforce the well-known equity, 
namely, to prevent a defendant from doing that 
which is calculated to mislead the public and to 
lead them to think that that which belongs to the 
defendant is a thing which belongs to the plaintiff. 
The principle of the law is that no one has the 
right to represent his goods to be the goods of 
another. It is not necessary to prove that the defen¬ 
dant in a passing-of! action has acted fraudulently 
or with intent to deceive or that the plaintiff has 
actually suffered damages. It is also not necessary 
for the plaintiff to show that a confusion in the use 
of the name has actually occurred, or that some¬ 
body has in fact been deceived. There must, how¬ 
ever, be a strong probability of confusion occurring 
in the usual course of the trade or business, and the 
b fact of the confusion having actually occurred would 
be strong evidence of the probability of the recur¬ 
rence of the confusion in the future. 

Plaintiff claims to be the producer of his film 
Virginia. He stated in the box that he wrote the 
plot about the end of 1939 in the Hindustani lang¬ 
uage. The shooting of the film began at the Bhara¬ 
tiya Studio some time in April 1940 and continued 
till about August 1940. It was advertised for exhibi. 
tion from September 1940, and was actually exhi¬ 
bited at the Minerva Theatre in March 1941. 
Plaintiff had the title and the name registered with 
the Sub-Registrar of Assurances in Bombay on 16th 
May 1940, by means of a declaration, but such 
registration is not compulsory and confers no title in 
law upon the plaintiff in India. Under the company 
law, both English and Indian, a company by regis- 
c tering its name gains a monopoly of the use of that 
name. Even if the company is not registered, it 
was held in (1881) 17 Ch. D. 638* that the Court 
will restrain the registration under the Act of a 
projected new company which was intended to carry 
on the same business as the unregistered company 
and to bear a name so similar to that of the unregis¬ 
tered company as to be calculated to deceive the 
public. Defendant’s counsel in his cross-examination 
of the plaintiff alleged that the plot and the title of 
the plaintiff’s film were not original but had been 
borrowed by him and that therefore the plaintiff 
was not entitled to any relief. This has not been 
specifically alleged in the written statement. The 
plaintiff in the box admitted that the plot was sug¬ 
gested to him by a friend who had seen a silent film 
on the Continent some years ago, but he said that 
the cast and the name had not been borrowed by 
d him. 

Further, it must be remembered that this is not 
an action for infringement of a copyright. All that 
the defendants have alleged in para. 12 of their 
written statement is that the plaintiff acquired no 
right in law and could have no right in law to the 
name “Virginia," as it was a common geographical 
name of one of the States of the United States of 
America and also the name of a city in America, it 
is not an original or distinctive title, and the name 
could be used by anyone. The defendants say that 
their use of the title “Virginia'* was prior in point 
of time to the use by the plaintiff, as the name of 
their film bad been registered in America m 
December 1939. It was scheduled to be exhibited 
about April 1940, but was actually released in 
America in 1941. An advertisement of their film 
appeared in the Paramount Service in November 

4 (1881) 17 Ch. D. 638 s 50 L. J. Ch. 456 : 44 
L. T. 879 : 30 W. R. 160, Hendriks v. Montagu. 


1940. It is a magazine which is widely circulated 
in India. This film has also been mentioned in the 6 
Hitavada of Nagpur in September 1940, and wa 3 
also advertised in Bombay some time in December 

1940. Further, it was released in Calcutta early in 
May 1941, and exhibited at the Eros Theatre in 
Bombay later in the same month. They had also a 
film called Virginian, and that was released in 
India as far back as 1935. The plaintiff stated that 
he did not know of the exhibition of the defendants* 
picture till a week before it was actually exhibited 
in Bombay. That is a bit surprising for a man who 
said that he had been in the cinema line for some 
eight years. It is, however, by no means clear that 
the defendants have a prior title to the name Virgi¬ 
nia as far as India is concerned. But even assuming! 
that the plaintiff has the prior title as alleged, that 
confers no right upon him in India. The only thing 
that can confer a right upon him is user and reputa-j / 
tion. The important question, therefore, is, had the 
plaintiff acquired such reputation in respect of his' 
film Virginia as the Court would protect, and if so, 1 
was there an attempt on the part of the defendants 
at what is called in law a passing-off ? 

The defendants say that there is no kind of 
resemblance whatsoever between the film produced 
by the plaintiff and the film produced by the defen¬ 
dants except for the name. Plaintiff’s film deals 
according to him with an incident in an imaginary 
war between the Greeks and the Romans about 
4000 B.C. It was also stated that the incident was 
taken from mythology. There could have been no 
war nor any mythology 60 far as the Greeks and 
Romans were concerned about 4000 B.C. The inci¬ 
dent is purely imaginary as it can well be for the 
purpose of a cinema picture. The story is written in g 
Hindustani. The film is a black and white film and 
was advertised to be produced and actually produced 
with an Indian cast. The defendants' film deals 
with a story of modern times, a story which centres 
round the last member of an old Virginian family 
in the United States of America. It is an American 
film written in English, and was advertised and 
actually produced with a foreign cost and against a 
foreign background. It was produced in techni- 
colour. In short, the plaintiff’s film is an Indian 
production, and the defendants' film is a foreign 
production. Further, the plaintiff’s film also appears 
to have been advertised as an Indian film. The 
photo of the advertisement which covered four 
blocks of the wall of the Hindu Burning Ground at 
Queen’s Road gives the name Virginia both in 
English and in an Indian language, with the figure 
of a female member of the cast in the right hand H 
corner. In the Cine News of September 1940, the 
two principal members of the cast are 6hown with 
their Indian names. In fact the whole devise was 
to make cinema-goers see a spectacular Indian 
picturo in India. It was advertised in the Sunday 
Times of 9th March 1941, a week before its exhibi¬ 
tion, as a mightv motion picture “featuring Manjula, 

Pratap, W. M. Khan, David, Jamila, and a Cast of 
thousands. A K. M. Multani Production." It was 
also advertised in the Times of India of 15th March 

1941, as a K. M. Multani Production and as the first 
Indian spectacular film. Further, the plaintiff 
issued a pamphlet Virginia written partly in English 
and partly in two Indian languages, and he wrote a 
foreword to it in which he stated that his idea in 
producing the film was toget“thehigh-brow wester- 
nized Indians, who patronise the foreign pictures 
exclusively, to see in the Indian pictures something 
that they would not find in a Hollywood .produc¬ 
tion even." 
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The pamphlet gives photos of the prominent 
0 members of the cast, male and female, who were 
all Indians, The defendants’ film Virginia was ad- 
vertised in many places in India, the advertising 
according to their rules being usually done by the 
exhibitors. It was mentioned as one of the advance 
items for 1941 in the Hitavada of Nagpur in Sep¬ 
tember 1940. It was also mentioned in the Rathestar, 
an ADglo-Gujarati weekly of Bombay, and in the 
Morning Standard, in December 1940. It was adver¬ 
tised in the Statesman of Calcutta on ‘23rd April 
1941, shortly before its exhibition as “the magni¬ 
ficent love story of a beautiful rebel,” and some 
members of its cast were also represented in the ad¬ 
vertisement. It was also advertised 09 a Paramount 
Picture. It was advertised in the Tiger Programme 
in April and early in May 1941, in Calcutta, anil 
also in the Advance of Calcutta of ‘2nd May 1941. 
b In the Advance it is described as “194 l’s Battle 
Field of Love/* Carolyn Lee, the eight years old 
girl actress, one of the cast, being represented. It 
was mentioned on 31st December 1940, as one of 
Paramount’s 1941 Releases, and was described as 
the romantic story of America’s most colourful 
cities. In this also there are representations of cer¬ 
tain members of the cast. It was advertised in the 
Milap, an Urdu paper of Lahore of 25th May 1941. 
That was after the suit. The word “Virginia” in 
that advertisement is in English, the rest is in 
Urdu. Tho Urdu portion states that tho film con¬ 
tains beautiful scenes of Virginia. In the correspon¬ 
dence before suit the distinguishing features of the 
two films have been pointed out in some detail by 
the defendants’ Calcutta solicitors. I have described 
the advertisements on either side in some detail in 
c order to show that the plaintiff’s film is and was 
advertised as an entirely Indian film with an Indian 
castand the other is and was advertised as a foreign 
production with a foreign cast. In my opinion it 
was not necessary for an ordinary person to study 
the advertisements and posters in great detail in 
order to find out that the one was Indian and the 
other was foreign. 

Tho two films are also distinct in language, plot 
and cast. Plaintiff however lays great stress on the 
sameness of the title of both the films. According to 
him the name or title of a film plays the most 
important part in the attraction a film has for the 
cinema-going public, and he said that it was quite 
probable that people who wanted to see tho film 
Virginia might be misled by seeing the defendants* 
film Virginia at the Eros Theatre. His witness Mr. 
Patel, who was called os an expert, stated that as a 
o critio ho would not attach any importance to the 
title of a film, but an audience would attach some 
importance to it, at any rate more importance than 
ho would. He added that he said this partly from 
experience and partly as guess-work. In this cross- 
examination he stated that titles of films like, for 
instance, Tukaram and Tulsidas would make a very 
strong appeal to the Hindu section of the public 
because of the associations of these two films and 
j j f ° lk - |(>r0 ta,e3 9urround the two names. He 
added that to one who had not heard of the story of 
a picture beforehand its title would mean nothing. 
He also said that the title usually occupied two- 
thirds space in advertisements and posters, but 
counsel for the defendants showed to him several 
instances of advertisements and posters in whioh 
the title did not occupy even half that space. The 
plaintiff himself at first stated that to an average 
Indian the name Virginia would convey nothing at 
all. Later on he stated that the name Virginia 
ending in “a/* would suggest to the Indian mind 


the name of a female and some conception of the e 
virtue of chastity. This to my mind is a bit far¬ 
fetched. In fact, at one time the plaintiff hesitated 
as to whether he should call his film Virginia or 
Virginia City, and unless there were considerable 
changes in the subject-matter, it is not easy to see 
how the name of a female or the conception of 
chastity can be associated with Virginia City. Mr. 
Kennebeck, the general manager of the defendant 
company, on the other hand stated that the title 
does play an important part, though not in all 
pictures, so far as it indicates the story of the film, 
but uot the important part as alleged by the plain¬ 
tiff. The defendants, according to him, attached 
more importance to the cast and to the announce¬ 
ment that their picture was a Paramount Picture. 

In my opinion the name or title generally speaking 
is not a sufficiently substantial part of a film to 
justify a claim to the Court’s protection, unles9 th< / 
name has acquired a peculiar or distinct reputation 
in the cinema world. 

In his cross-examination plaintiff admitted that 
there was no resemblance between his film and that 
of the defendants except in the name. There is no 
doubt that confusion might be caused by the fact 
that two businesses carried on by two different 
people are carried on under the same or closely 
similar name. For instance in (1917) 2 Ch. 1* the 
defendants were using the plaintiff’s trade name, 
and were restrained from so doing, because it was 
held that such user was calculated to divert custom 
to the plaintiff and to suggest that the defendants* 
bosiness was an extension, branch or agency of the 
plaintiff’s business. In (191*2) 29 R. P. C. 433° there 
was an attempt, which the Master of the Rolls 
characterised as an “impudent attempt,” to obtain - 
some benefit from the reputation which the name y 
Lloyds carried in the shipping world. It was pointed 
out by Lord Herschell in (1896) A. C. 199 7 that 
(page 210): 

“ .... in a case of this description the mere 
proof by the plaintiff that the defendant was using 
a name, word, or device which he had adopted to 
distinguish his goods would not entitle him to any 
relief. Ho could only obtain it by proving further 
that the defendant was usiDg it under such circum¬ 
stances or in such manner as to put off his goods os 
the goods of the plaintiff.” 

The question therefore which arises in this case 
is whether the name Virginia has become associated 
to such a considerable extent with the plaintiff that 
the Court would allow him a monopoly of the name 
by declaring that no one else can use it as the title 
of his film. The word Virginia, as I have said h 
bofore, is a geographical name, and the tendency of 
the Courts at present is to restrict the monopoly of 
the use of geographical names as business or trade 
names. Apart from that the plaintiff must, in ordor 
to succeed, prove that by reason ol the defendants* 
aotion his business has suffered, or that there is a 
tangible risk or probability of its suffering damage. 
The probability must be a strong one. In (1899) A.C. 
83 s the Manchester Brewery Co., Ltd., was carrying 

5. (1917) 2 Ch. I : 86 L. J. Ch. 441 : 117 L. T. 67 ; 

34 R. P. C. 232 : 61 S. J. 443 : 33 T. L. R. 921, 
Ewing v. Buttercup Margarine Co., Limited. 

6. (1912) 29 R.P.C.433 : 28 T. L. R. 338, Lloyd*s 
& Dawson Bros. v. Lloyd’s (Southampton) Ltd. 

7. (1896) 1896 A.C. 199 : 65 L.J.Q.B. 381: 74 L.T, 
289 : 44 W.R. 638, Reddaway v. Banham. 

8 . (1899) 1899 A. 0. 83 : 68 L. J. Oh. 74 : 79 L.T. 
045: 15T.L.R. 110, North Cheshire and Manches¬ 
ter Brewery Co. v. Manchester Brewery Co. 
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a on business under that name for years. The appel¬ 
lants bought an old business called “The North 
Cheshire Brewery Co., Ltd.,’’ and then (without 
intending to deceive) got themselves incorporated 
and registered under the name “The North Cheshire 
and Manchester Brewery Co., Ltd.” It was held 
upon the evidence that as a matter of fact the name 
of the appellant company was calculated to deceive, 
and that therefore the appellants must be restrained 
by injunction in the usual way. In all these cases 
the question really, is not one of law but a question 
of fact to be decided upon the evidence in the case, 
if any. In deciding such question the Court has to 
consider not merely the similarity of name, but the 
similarity in the make-up, the similarity in the 
!subject*matter and other surrounding circumstances. 
In (1940) A. C. 112 9 it was held that the respon¬ 
dents had not passed of! the exhibition of their 
b motion picture entitled “The Man Who Broke the 
Bank at Monte Carlo" as a performance of the 
appellants' song of the same name. The song and 
the motion picture were completely different and 
were incapable of comparison in a reasonable sense. 
But Lord Wright stated that (p. 125) : 

“Their Lordships do not wish to be taken to say 
tha\ in no circumstances can there be a 'passing off’ 
by the use of the same title for a literary, artistic 
or musical work, though it is difficult to imagine 
such a case where there are no the circumstances, 
other than the mere title calculated to mislead." 

In this particular case the surrounding circum¬ 
stances, the difference inthegetup.in the language, 
in the plot and cast, do not lead to the necessary 
result that there would be a strong probability of 
confusion of the two pictures in the mind of the 
c public, and therefore a strong probability of decep¬ 
tion. There is no doubt a similarity or rather same¬ 
ness in the title. The fact that both films are 
motion pictures is not an additional circumstance 
calculated to lead to any confusion. The fact that 
both are films and the fact that both are called 
Virginia do not in my opinion make up a prima 
facie case for the plaintiff. It has not been proved 
but merely conjectured that the identity of the 
names might lead to confusion between the two 
films. As I have said before, the one is an Indian 
and the other a foreign film. The subject-matter of 
the two films and the get-up are different. The 
difference in the get-up does form an element in 
considering the question of the probability of the de¬ 
ception. Plaintiff has not led any evidence of actual 
deception as the alleged infringement was recent, 
nor has he led any evidence of members of the 
^ public that they themselves would be deceived. Such 
evidence, though not strictly necessary, is often 
useful as a guide to the Court in determining the 
question of the probability of the deception. The 
want of such evidence cannot be got over by calling 
an expert witness and asking him generally what 
effect the sameness in the names of the two films 
would have on the public. It was pointed out in 
67 I. A. 212, 10 that the vital element in a passing 
off action was the probability of deception which 
might depend on a number of matters as well as the 

9. (’40) 27 A. LR. 1940 P. C. 55 : 187 I. C. 449 : 
1940 A. C. 112 : 109 L.J.P.C. 11 : 161 L. T. 396 : 
83 S. J. 796 : 56 T.L.R. 9 : (1939) 4 All.E.R. 192, 
Francis Day and Hunter, Ltd. v. Twentieth Cen¬ 
tury Fox Corporation, Ltd. 

10. (’40) 27 AI.R. 1940 P. C. 86 : 187 I. C. 658 : 
I.L.R. (1940) Kar. P.C. 171 : 67 I. A. 212: I.L.R. 
(1940) All. 446(P.C.), Thomas Bear & Sons (India) 
v. Prayag Narain. 


question of similarity or the marks or of the get-up. 
Viscopnt Maugham observed at p. 217 that there 6 
was no such person as “an expert in human nature " 
and it was now well settled that a witness could not 
be called to say that it was likely that purchasers of 
the goods would be deceived. It is equally futile in 
my opinion to call an expert and to ask him what 
percentage of the cinema*going public go merely by 
the title of the film, unless there is a basis for any 
calculation made by him, and there can be none in 
the case of a calculation which is based partly on 
experience and partly on guess-work. The Court, 
moreover, can draw its own inference, for the matter 
does not depend entirely upon any evidence of con¬ 
fusion by sameness or similarity in the names 
resulting in an injury. 

Plaintiff was at some pains todescribe thatsection 
of the public who in his opinion were most likely to 
be misled by the sameness of the name of the two / 
films. He said it was the section of the public con¬ 
sisting of those who patronize both English and 
Indian films ; they were the persons who were most 
likely to be misled. He said that they were the 
majority of the cinema-goers, but on what basis he 
says so is not clear. He further stated that a large 
portion of that majority went only by title and never 
cared to read the advertisements or posters to find 
out whether it was a foreign or an Indian picture. 
Now the section of the public who patronize both 
foreign and Indian films would generally consist of 
educated or fairly educated persons, and it is not 
clear on what grounds it could be said that they 
would go only by reading the nameofthe film or on 
the recommendation of others without the slightest 
inquiry as to what the film was about or whether it 
was Indian or foreign. In the same case in (1940) g 
A. C. 112,° it was stated at p. 126 that the member 
of the public, who is supposed to be likely to be 
deceived, must, to start with, be assumed to know 
what ho was wanting to see or hear. If he was pre¬ 
sumed to be wanting to know whether what he was 
about to hear or see was a song or a film, I see no 
reason why he should not also be presumed to know, 
which he can know without much effort, whether 
the film which he was about to see was a foreign or 
an Indian production. It is not sufficient to say that 
any thoughtless person might unwarrantably jump 
to the conclusion that the two films were the same. 
Anyone who took some trouble would certainly find 
out the difference between the two. Counsel referred 
to the recent judgment in 42 Bom. L. R. 924,11 but 
that case really does not apply. In that case the 
plaintiffs had acquired a right to the exclusive use 
of the words “Fruit Salt," and it was held that the '* 
defendants had no right to use the words in any 
other language in connexion with similar goods. 

A plaintiff's title to a trade or business name is 
determined by proof of reputation, and reputation 
comes from user. Interference with trade or busi¬ 
ness reputation is sufficient ground for the Court’s 
interference. There is no law laying down the parti¬ 
cular length of time during which such reputation 
can be acquired, but it must be acquired by a user 
sufficiently long according to the circumstance of 
the case to warrant the reputation. The plaintiff 
said that his film ran only for two weeks in Bombay. 
He said he did not even know what the takings 
amounted to. He also admitted that his film was 
not a success, though in para. 5 of the plaint he 
alleged that it was displayed with a considerable 

11. (’41) 28 A.I.R. 1941 Bom. 3 : 193 I. C. 392 : 
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amount of success. When the two statements which 
^ could not be reconciled were pointed out to him. he 
still maintained that they meant the same thiog. 
He has further alleged in para. 5 that the picture 
was being shown in other towns and cities of the 
Province of Bombay, but there is no evidence that 
before the date of the filing of the suit, namely, 
14th May 1941, tbo picture wa3 exhibited anywhere 
outside Bombay. If this be the user and the reputa¬ 
tion, the Court must take care not to exercise its 
jurisdiction so as to confer upon tho plaintiff a 
monopoly wider than that to which ho would be 
entitled. A few advertisements and posters, and the 
plaintiff’s own estimate of his own production as is 
given in his foreword to his magazine Virginia, 
cannot give that kind of reputation which the Court 
will protect. Tho name Virginia so far as tbo 
plaintiff is concerned is not in my opinion stamped 
b with the peculiar value which be has sought to give 
it. He has failed to establish an exclusive right to 
the use of that name and has also failed to establish 
his allegation that the exhibition of the defendants' 
picture Virginia would have the effect of misleading 
the public as alleged in para. 11 of the plaint. In 
my opinion, therefore there has been no infringement, 
and consequently the plaintiff is neither entitled to 
an injunction nor damages. I should like to add 
that there was no laches on the part of the plaintiff 
in filing the suit, as he came to know of the exhibi¬ 
tion of tho defendants' film at the Eros only a week 
before the exhibition, and the suit was filed about 
the same time. In my opinion, the defendants have 
succeeded substantially, if not entirely, in the suit, 
and therefore the plaintiff's suit must bo dismissed 
with costs. Costs of the summons to be set ofi 
against the costs of the suit. 

BEAUMONT C. J. — This is an appeal by the 
plaintiff against a decision of B. J. Wadia J. The 
plaintiff carries on the business of producing and 
distributing for the purpose of exhibition in India 
and elsewhere cinematographic motion pictures 
under the name of Paragon Pictures. Defendants 1 
who arc the respondents, are a company registered 
in the United States of America, carrying on the 
business in Bombay and other places in India of 
importing and distributing cinematographic motion 
pictures for exhibition in various places in India. 
It appears from the evidence that during the year 
1939, and in the early part of 1940, the plaintiff 
wrote, or procured the writing of, a story for a film, 
which was to bear the title of Virginia. The shooting 
t of the film commenced in April 1940, and on 16th 
d !May the name of Virginia was registered with the 
Sub-Registrar in Bombay, though admittedly such 
registration conferred no right whatever upon tho 
plaintiff. The film was completed in August 1940; 
there was a certain amount of advertisement, com¬ 
mencing in September; the certificate of tho Censors 
waB obtained in November; and thereafter somo 
agreements were entered into as to showing the 
film in other places than Bombay. On lGth Maroh 
1941, the film was actually produced at a theatre in 
Bombay, and ran for two weeks. It is, of course, 
anticipated that it will be thereafter shown in other 
places in India. 

It appears from the evidence of Mr. Konnobeck, 
who was called on behalf of the respondents, that 
the respondents also conceived in the year 1939 the 
idea of producing a picture under tho title of Virgi¬ 
nia, and in December of that year the title Virginia 
was registered by the respondents in America. The 
preparation of the respondents* film proceeded in 
America moro or less contemporaneously with tho 
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preparation of the plaintiff's film in India, and the e 
respondents'film was released in America in Febru¬ 
ary 1941, ami was shown in Calcutta on ‘2nd May 
1941. Thereupon the plaintiff commenced this suit 
asking for an injunction to restrain the defendants 
from distributing or exhibiting the said motiOQ 
picture imported by them with the name and title or 
Virginia. It beiDg admitted that the plaintiff, has 
not acquired any legal right to the title Virginia, 
the suit is what is known as a passing-off action, 
and there are a great many authorities in which 
the nature of such an action is discussed. The. 
foundation of a passing-off action is always decep-l 
tion, or possibility of deception, but it is not an 
action of deceit. In an action of deceit the plaintiff 
has to prove that he has been deceived by the 
defendant, and has suffered damage thereby, and: 
that the deceit on tho part of the defendant was 
deliberate. In a passing-off action it is never the / 
plaintiff’s case that he has been himself deceived by 
the action of the defendant. His case is that other 
people, the public, have been deceived, or are likely 
to be deceived. But a private individual cannot sue 
for a wrong done to the public. 

The plaintiff must therefore prove that the ac¬ 
tion of the defendant has infringed some proprie- 
tary right of his own. It is not necessary to prove 
any fraudulent intention on the part of the defen¬ 
dant, although, if ft fraudulent intention can be 
proved, that usually assists the plaintiff's case. It 
follows, in my judgment, that two issues must 
always arise in a passing-off action : First, has the 
name or description or make-up, or whatever it 
may be, of the wrongful user of which the plaintiff 
complains, come to be associated in the public mind 
with the goods, business, or works of tho plaintiff; g 
secondly, is the defendant so describing, or getting 
up, his goods or whatever it may be, ns to be likely 
to mislead the public into believing that they are ac¬ 
quiring the plaintiff'9 goods, when in fact they are 
acquiring the defendants’ goods. /Vs Lord Halsbury 
put it in (1896) A. C. 1997 the foundation of a pas- 
sing-off action is that nobody is entitled to represent 
his gooods as the goods of somebody else. There is, 
of courso, a great variety in the nature of passing- 
off actions. Sometimes the plaintiff’s goods are des¬ 
cribed by purely fanoy names, sometimes by names 
which aro descriptive of their nature, or they may 
be referred to merely by the name of the plaintiff, 
and somotimes tho defendant may bear tho same 
name. The issues in each case have to be framed 
with reference to tho facts of that case, but, in my 
judgment, the plaintiff has always to succeed sub¬ 
stantially on two issues of the nature above men- " 
tioned, the first founding the plaintiff’s right to 
sue, the second the defendant’s liability to be sued. 

The film industry is comparatively modem, and 
apparently the only case of a passing-off action 
relating in any way to a film is the recent decision 
of the Privy Counoil in (1940) A. C. 112° where the 
complaint was that a film ♦was being produced by 
the defendants under the samo name as a song tho 
copyright in which belonged to the plaintiffs. Tho 
Privy Council held that thero could bo no possi¬ 
bility of deception of the public by producing a 
film under the name of a well-known song. Courts 
frequently bavo to adapt old established principles 
to new conditions of life, and it is quite possible 
that in relation to the film industry somo develop¬ 
ments may tako place in tho law relating to passing- 
off. The ovidenco in this case is that tho title of a 
film is very important; and anotbor peculiarity of a. 
film is that its lifo is comparatively short. It is not 
like a book which may bo in circulation for years J 
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a It might be very difficult to establish the reputation 
of a film under a particular title, and its association 
in the public mind with the plaintiff, by evidence of 
the actual production of the film. I can imagine a 
case in which the advent of a film under a parti¬ 
cular title had been very extensively advertised, and 
arrangements made for the booking of the film, and 
!in which some other person produced a film under 
the same title shortly before the advertised film 
arrived. It is quite possible that in a case of that 
nature a passing-off action would succeed, although 
generally the plaintiff must establish the reputation 
of his property by actual results. See the case in 
(1888) 38 Ch. D. 139*- in which the plaintiffs sued 
to restrain the defendants from publishing a news¬ 
paper under the same title as the plaintiffs’ news¬ 
paper and failed on the ground that the plaintiffs* 
newspaper had only been published for three days 
0 before the date of action, and the Court held that 
sufficient reputation could not be acquired in that 
time to found a passing-off action. 

In this case I am clearly of opinion that the 
plaintiff fails to prove either of the matters neces¬ 
sary to his success. On the first point, he has not 
established that the title “Virginia’* is associated in 
the minds of the public interested in films, with his 
film. I do not think he has established that fact 
even in relation to the limited public of Bombay, 
and he has not attempted to establish it in relation 
to the public in any other part of the world, though 
he has claimed an injunction in general terms. 
There is no evidence of extensive advertisement, 
though, no doubt, he did advertise on the wall of 
the cremation ground at Queen’s Road, which is a 
prominent place. But there is no evidence that he 
c spent large suras of money in advertisement. His 
film has been shown only for a fortnight in Bom¬ 
bay, though, no doubt, it may be shown hereafter 
elsewhere. His production in India is practically no 
more than the production of the defendants' pic¬ 
ture, which has been shown for a week in Calcutta. 
In my opinion, it is essential for the plaintiff to go 
much further than he has gone to establish that 
when the public go to a film called Virginia, they 
expect to see the plaintiff’s film, and none other. 
On the second matter which the plaintiff has to 
prove, he also fails. He has entirely failed to prove 
that the use by the defendants of the title Virginia 
in connection with their film is in any way calcu¬ 
lated to deceive. The plaintiff’s film is an Indian 
film in black and white, written in Urdu, depicting 
an imaginary story, as we are told, of the meeting 
, of Greeks and Romans in the year 4000 B. C. The 
a 6tory does not purport to be historical. On the other 
hand, the defendants’ film is a film in technicolour, 
and it depicts modern life in America. The plaintiff 
took the title Virginia as being the name of the he¬ 
roine of his picture, whereas the defendants took 
the title because the setting of their picture is in 
Virginia, which is a State in America. 

In my opinion, there can be no possibility of de¬ 
ception between two things so essentially different. 
It is, no doubt, unfortunate that two film3 should 
have exactly the same title, and the fact may lead 
to some confusion and inconvenience in the booking 
and production of the films. But the inconvenience 
to the plaintiff is no greater than the inconvenience 
to the defendants. Both parties have without any 
intention to deceive taken the same title for their 
films, and the plaintiff ha3 no right to restrain the 

12. (1888) 38 Ch. D. 139 : 58 L. J. Ch. 36 : 59 
L. T. 187 : 36 W. R. 433, Licensed Victuallers’ 
Newspaper Co. v. Bingham. 
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defendants from using the title, unless he can show „ 
that *t has become associated in the minds of the * 
public with his film and nobody else's. He has 
called virtually no evidence at all. His only witnes¬ 
ses were himself and a gentleman concerned with 
newspapers relating to the film industry. There was 
no attempt to prove any actual deception, or any 
likelihood of deception by reason of the identity of 
these two titles. In my opinion, the learned Judge 1 
was quite right in dismissing the plaintiffs suit. 

The appeal, therefore, fails, and must be dismissed 
with costs. 

SOMJEE J. — I agree and have nothing to add. 

G.N./R.K. Appeal dismissed. 
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% Macklin J. ^ 

Sliantaram Shankar Chobhe — Defen¬ 
dant — Appellant 

v. 

Chintamanrao Bhalchandra Patwar- 
dhan — Plaintiff — Respondent. 

Second Appeal No. 517 of 1938, Decided on 4th 
December 1941, from decision of Assist. Judge, 
Poona, in Appeal No. 192 of 1936. 

• (a) Limitation Act (1908), S. 6 (1) _ There 
is no connection between words “time from 
which period of limitation is to be reckoned" 
and “time prescribed therefor" in S. 6 (1) — 

S. 6 (1) explained. 

9 

There is no connection between the words "time 
from which the period of limitation is to be re¬ 
ckoned” and the words (‘time prescribed therefor 
in Col. 3 of Sch. 1" in S. 6 (I) which may bo para¬ 
phrased as follows : "When a plaintiff is a minor 
at the time from which the period of limitation is 
to be reckoned, he may institute his suit within 
.the same period, starting from the date of his be¬ 
coming a major, as (but for his minority) would 
have been available to him, starting from the date 
prescribed for such a suit in Col. 3 of Sch. 1." For 
example, if Col. 3 provides two years from the date 
of the cause of action—which means the original 
cause of action-*-then the plaintiff gets two years 
from the date of his majority. That is all that 
S. 6 (1) means. [P 250 C 2] 

Limitation Act — - 

(’42) Chitaley, S. 8, N. 4. * 

(’38) Rustomji.Page 129 N. "Time not Enlarged, 
in any case, for more than three years.” 

• (b) Limitation Act (1908), Ss. 6 and 19 — 
Extent to which S. 19 controls S. 6 stated — 
Words “time from which period of limitation 
is to be reckoned” mean time at which right to 
sue accrued to plaintiff—After accruer of cause 
of action acknowledgment within S. 19 made — 
Time from which period of limitation is to be 
reckoned is date of acknowledgment and not 
date of qause of action — S. 6 read with S. 19 
held extended period of limitation. 

An effective acknowledgment does postpone the 
time from which the limitation for a suit is to be 
reckoned, and to that extent $. 19 must be said to 
control S. 6. The words "at the time from which 
the period of limitation is to be reckoned’’ occurring 
in S. 6 mean what they say, that is the time at 
which the right to sue accrued to the plaintiff. 
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Therefore when after the accruer of the cause of 
a action there is an acknowledgment which i9 valid 
under S. 19 to save limitation in the ordinary course 
the time from which the period of limitation is to 
be reckoned must be taken to be the date of the 
acknowledgment and not the date of the cause of 
action. [P 250 C 2 ; P 251 C 1] 

The cause of action for the suit arose in Jane 
1926 at which date the defendant owed money to 
the plaintiff's father. On 10th September 1927, the 
plaintiffs father died, and his right of suit against 
the defendant descended upon his minor son. On 
30th September 1927, a letter was written by the 
defendant to the plaintiff's guardian which amoun¬ 
ted to an acknowledgment of liability within the 
meaning of S. 19. In 1935 the plaintiff brought the 
suit : 


j, Held that S. 6 read with S. 19 had the effect of 
extending the period of limitation and the suit was 
within time : 13 Mad. 135 and (’33) 20 A.I.R. 1933 
All. 100, He/.; (’28) 15 A. I. R. 1928 Bom. 319 
and (’39) 26 A. I. R. 1939 Bom. 237, Expl. 

[P 249 C 1 ; P 251 C 1] 

Limitation Act — 

(’42) Chitaley, S. 6, N. 14 Pt. 7; S. 19, N. 37 Pt. 4. 

(’38) Rustomji, Page 132 Pt. 8; Page 295 Pt. 6. 

P. B. Shingne and S. Y . Abhyanhar 
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— for Appellant. 

/?. A. Jahagirdar and M. L. Kulkarni 

— for Respondent. 

JUDGMENT. — The plaintiff in this action is 
the Chief of Kurundwad State, and ho is suing as a 
minor. The cause of action for the suit admittedly 
arose in June 1926, at which date the defendant 
owed money to the plaintiff’s father. On 10th 
September 1927 the plaintiff's father died, and his 
right of suit against the defendant descended upon 
his son. On 30th September 1927, a letter was 
written by the defendant to the plaintiff’s guardian 
(maternal uncle) which, in my view, cannot be re¬ 
garded in any light other than that of an acknow¬ 
ledgment of liability within the meaning of S. 19, 
Limitation Act. In 1935 the plaintiff brought the 
present suit. Prima facie, it is barred by limitation 
and tho trial Court has dismissed it on that ground. 
But tho lower appellate Court has accepted the 
plaintiff’s contention that S. 6 read with S. 19, 
Limitation Act, has the effeot of extending tho 
period of limitation (whioh ordinarily would have 
been up to three years from the date of the plaintiff’s 
attainment to majority), and tho only question 
whioh I have to decide in this second appeal by the 
defendant is whether that view is correct. Section 6, 
Limitation Act, so far as is material for our pre¬ 
sent purpose, is as follows : 

“Where a person entitled to institute a suit, . ,. 
is, at the time from which the period of limitation is 
to be reckoned, a minor, ... he may institute the 
suit . . within tho same period after tho disabi¬ 
lity has ceased, os would otherwise liavo boon al¬ 
lowed from tho time presoribed therefor in the 
third column of Sch. 1,” 

The material part of S. 19 runs as follows : 

Where, bofore tho expiration of the period pre- 
scribed for a suit, ... an acknowledgment of liabi¬ 
lity ... has been made in writing, ... a fresh 
period of limitation shall be computed from tho 
time when the acknowledgment was so signed.“ 

It was contended on behalf of the defendant that 
the letter of 30th September 1927 did not amount 
to an acknowledgment within the meaning of this 
section; but, as I have said, there is to my mind no 
doubt upon that point, and I do not think I need 


discuss it any further. Assuming that it is an ac- e 
knowledgment capable in the ordinary way of giving 
rise to a fresh period of limitation, the question is 
whether S. G, Limitation Act, can be so interpreted 
as to permit a person whose disability arose aftc-r 
the original cause of action to have the time ex¬ 
tended or renewed in his favour according to the 
principles underlying S. 6 by reason of an acknow¬ 
ledgment under S. 19 having been made to him 
duriog the period of his disability. There is very 
little authority upon the point. In 13 Mad. 135, 1 it 
was held that the effect of an acknowledgment 
under S. 19 of the Act is that the earlier period of 
limitation already running is not merely extended 
but actually terminated, so that a new period starts 
running from tho date of the acknowledgment, and 
therefore any disability existing at the date of the 
acknowledgment is a disability “at the time from 
which the period of limitation is to be reckoned” / 
within the meaning of S. 6 of the Act. The same 
view was taken in 54 All. 1019, 2 and the Madras 
decision was referred to with approval. The two deci¬ 
sions proceed upon exactly the same ground, and 
the discussion is not appreciably more elaborate 
than the short summary that I have given. 

In 52 Bom. 521 3 there were a series of acknow¬ 
ledgments made during the plaintiff’s minority of 
a debt to the plaintiff’s late father. It was held 
that the acknowledgments up to the year 1914 ex¬ 
tended the period and that by reason of S. 6 of the 
Act the plaintiff was entitled to rely upon them, 
and, in view of the provisions of S. 6, was entitled 
to bring a suit at the date of his attaining to majo¬ 
rity and for three years afterwards. But, in point of 
fact, the suit was not brought until several years 
after the plaintiff attained to majority, and he g 
sought to bring h\s suit within time upon the 
ground of two further acknowledgments, one of 
which wa3 made four years after tho last of tho 
acknowledgments which the Court found capable of 
saving limitation. On that ground it was held that 
his suit was out of time by reason of tho fact that 
tho last acknowledgments wero not made before tho 
expiration of the period prescribed for tho suit 
within the moaning of S. 19 they having been 
mado Dot withm three years of the lost acknow¬ 
ledgment but after three years. It is true that tho 
Court reforred to 13 Mad. 1351 with approval, and 
indeed upon that case it based its decision that the 
earlier acknowledgments could save limitation. But 
the suit was dismissed upon tho ground that the 
last acknowledgments had been made after the 
period prescribed had expired, and on that decision 
alone the suit might have been dismissed, even after h 
assuming without any discussion that the earlier 
acknowledgments were in timo and otherwise 
capable of saving limitation. Thus, in a sense tho 
S? u , rt * approval of the principle laid down in 13 
Mad. 135 was an obiter dictum and cannot bo 
regarded as a direct authority of this High Court in 
favour of that principle. 

In another case of this High Court 41, Bom. L.R, 
the same situation aroso as wo have horo. But 


dnracnayyar ’ Venkatft ™“W»r v. Kothaa- 

2 i° n ^ I,R k 1933 AU - 100 : 142 L °- : 

S/kU" : 1932 A ' LJ - 101a ' v. 

3 ; J’ 2 . 8 ) 15 A : I n * 1928 Bom - 319 : 112 I. c. 24 • 
52 Bom. 521 : 30 Bom.L.lt. 733, Maganlal Harji- 
bhai v. Amiohand Qulabii. J 

4. (’39) 2G i A J.R._ 1039 Bom. 237 : 183 I. 0. 225 : 
41 Bom. L. R. 391, Bhalchandra v. Chanbasappa. 
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Q the questions raised in issue and discussed in the 
judgment were in no wav concerned with the effect 
of S. 19 upon S. G of the Act. The only real points 
to which the Court directed its attention were con¬ 
cerned with the validity of the alleged acknowledg¬ 
ment as an acknowledgment under S. 19. It was 
assumed that the plaintiff could get the bene6t of 
S. G if the acknowledgment was good, and the judg¬ 
ment in no way suggests that the point with which 
we are now concerned bad occurred to anybody.. 
These are the only authorities to which I have been 
referred as being directly in point. I think there¬ 
fore that it is better for me to deal with this matter 
apart from authority upon the lines that the argu¬ 
ment has taken before me. By S. 6 a person under 
a disability (minority, for example) is given the 
concession of suing after the disability ceases. But 
the concession is subject to the condition that he 
ft must have been under the disability “at the time 
from which the period of limitation is to be 
reckoned.” For the defendant Diwan Bahadur 
Sbingne argues on various grounds that “the time 
. from which the period of limitation is to be reckoned** 
can only mean “the date of the cause of action.’* 
He points to the illustrations, of which the first is 
as follows : 

“The right to sue for the hire of a boat accrues 
to A during his minority. He attains majority four 
years after such accruer. He may institute his suit 
at any time within three years from the date of his 
attaining majority.” 

It is true that the date of the right to sue seem3 
in every case to be the date of the cause of action, 
so far os the illustrations go. But the illustrations 
are not exhaustive. Moreover, if any inference is to 
c be drawn from the wording of the illustrations, full 
value must be given to the words used, and the 
words used are concerned with the date when the 
right to sue accrues to the minor. That is not the 
same thing as the date when the right to sue arose. 
The right tosuo arose at the dateof the original cause 
of action. The right to sue accrued to the plaintiff 
on the death of his father ; and on the death of his 
father the plaintiff was a minor. If then the time 
from which the period of limitation is to be reckoned 
means the time at which the right to sue accrued 
to the plaintiff, then the plaintiff has satisfied the 
conditions laid down in S. G. In this same connec¬ 
tion it is also argued that S. 6 show3 that the time 
from which limitation is to bo reckoned means the 
date of the cause of action. By S. 9 no subsequent 
disability can stop the running of time when it has 
once started to run, and as time starts to run as 
d soon as the right to sue arise3. it is argued that the 
plaintiff ought to have been both a minor and a 
potential plaintiff at that time. In view of the 
wording of the illustration, which (as I have point¬ 
ed out) refers to the date when the # right to sue 
“accrues” to the plaintiff and not when the right to 
sue “arises”, the argument is unsound. But apart 
from that, there is yet another weakness in it. It is 
true that the disability arising out of the plaintiffs 
minority arose after time had begun to run and is 
therefore of no avail to stop time from running. But 
what stopped the time from running was not the 
plaintiff’s minority but an acknowledgment which 
gave rise to a fresh starting point of limitation. 

Stress is then laid on the concluding words of 
sub-s. (1) of S. 6 “From the time prescribed there¬ 
for” (that is, for the suit) “in the third column of 
the first schedule”. There is no suggestion that the 
date so prescribed is to be modified by the provisions 
of S. 19 as to acknowledgments, or of S. 4 as to 
limitation expiring during the vacation, or of any 


other special section by which the ordinary date or 
period of limitation is affected. It is argued from ° 
this that the date from which the period is to bo 
reckoned is the date given in column 3 of Sch. 1 
which deals with the date of the cause of action, 
and that the date is therefore the date of the cause 
of action. An acknowledgment is not by itself a 
cause of action: see 56 All. 281, 6 and therefore (so 
the argument goes) the date of the cause of action 
is something other than the date of the acknowledg¬ 
ment and can only be the date of the original cause 
of action. But, as I read the section, there i3 no 
connexion between the words “time from which the 
period of limitation is to be reckoned” and the 
words “time prescribed therefor” in column 3 of 
Sch. 1. The section may be paraphrased as follows: 
"When a plaintiff is a minor at the time from which 
the period of limitation is to be reckoned, he may 
institute his suit within the same period, starting / 
from the date of his becoming a major, as (but for 
his minority) would have been available - to him, 
starting from the date prescribed for such a suit in 
col. 3. of Scb. I.*' For example, if col. 3 provides 
two years from the date of the cause of action— 
which means (as the learned advocate rightly says) 
the original cause of action—then the plaintiff gets 
two years from the date of his majority. That is all 
that it means. I might perhaps add that if any 
argument can be usefully based upon the absence of 
any words modifying the expression “time prescribed 
in col. 3”, an even stronger argument on the other 
side could be based on the absence of any words res¬ 
tricting to the date of the original cause of action 
the time from which the period of limitation is to 
be reckoned. 

By S. 19 an acknowledgment made within the g 
period of limitation gives rise to a fresh starting 
point of limitation. But it is argued that S. 19 can¬ 
not control S. 6, since even when there is an ack¬ 
nowledgment, it is still necessary to reckon the 
period from the date of the cause of action in order 
to see whether the acknowledgment itself is within 
the prescribed period. In the first instance, that no 
doubt is so. But once it is found tbat the acknow¬ 
ledgment has been made within the period of limi¬ 
tation, a fresh reckoning then has to be made from 
the date of the acknowledgment. Another ground 
put forward for the contention that S. 19 does not 
provide an exception to, or an extension of, S. 6 is 
that an extension of the period of the plaintiff’s 
right to sue (e. g., by reason of the Court being 
closed on the day when the ordinary period of limi¬ 
tation expires) does not involve an extension of the 
period within which an effective acknowledgment 
may be made: see 26 Bom. 782° and 52 Bom. 521. 
But in S. 6 we are concerned with the time from 
which the period of limitation for a suit is to be 
reckoned; and it is a fact that an effective acknow- 
ledgment does postpone the time from which the 
limitation for a suit is to be reckoned, and to that 
extent S. 19 must be said to control S. 6. The third 
ground for this same contention is that S. 19 occurs 
in Chap. Ill of the Act, among the sections which 
provide rules for calculating the period of limitation, 
while S. 6 occurs in Chap. II, which deals with the 
general principles governing limitation; in other 
words S. 19 provides not a new rule of limitation 
but merely a new startin g point for the calculation 

5. (’34) 21 A.I.R. 1934 All. 76 : 149 I. C 571 : 56 
All. 281 : 1933 A. L. J. 1530, Bal Krishna v. Deb 

6 . ('02) 26 Bom. 782 : 4 Bom. L.R. 608, Bai Hem- 
kore v. Masamalli. 
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of the period. This seems to me to be a distinction 
° without a difference; in effect S. 19 does provide a 
new rule of limitation. 

Prima facie, the words “at the time from which 
the period of limitation is to be reckoned” occurring 
lin S. 6 mean what they say; and the only reasons 
.addressed to mo for holding that they do not mean 
what they say but refer only to the date of the 
cause of action are those that I have discussed 
above. I do not think that there i9 any ground for 
holding that the words do not mean what they say ; 
and it follows that when you have an acknowledg¬ 
ment which is valid under S. 19 to save limitation 
in the ordinary course you must take the time from 
which the period of limitation is to he reckoned to 
be the date of the acknowledgment and not the date 
of the cause of action. That being so this appeal 
^ fails and is dismissed with costs. 

G.N./R.K. Appeal dismissed. 
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Beaumont C. J. and Somjee J. 

Jivatlal Purtapshi and others — 

Plainti ffs—Appellants 

v. 

Lalbhai Fulchand Shah — Defendant — 

Respondent. 

Appeal No. 20 of 1941, Decided on 24th March 
1942, from decision of B. J. Wadia J., in Suit No. 
1177 of 1938, D/- 9th July 1941. 

< (a) Negotiable Instruments Act (1881), S. 64 

Exception — Exception to S. 64 is independent 
rule of law and lays down substantive principle 
—Note not payable at specified place—Present¬ 
ment is not necessary (Per. Wadia J.). 

The oxcoption to S. 64 is really an independent 
rule of law, and lays down a substantive principle, 
namely, that in the case of promissory notes payable 
on demand at a specified place the note should bo 
presented at that place in order to charge the maker 
thereof unless the presentment is otherwise excused 
but if the note is not payable at a specified place, 
the presentment of the note is not necessary. 

. [P 253 C 1] 

(b) Negotiable Instruments Act (1881), S. 64 
—Suit on pronote—Act has nothing to do with 
question of jurisdiction — Nor does place of 
presentment affect issue of jurisdiction (Per 
Wadia J.). 

The Act has nothing to do with the question of 
jurisdiction in a suit on a pronote. Tho place of 
presentment for payment does not affect issuo of 
jurisdiction. [p 2 52 C 2] 

_(c) Pronote— Cause of action—Place of (Per 

Wadia J.). 

The (muse of action on a negotiable instrument 
generally arises wherever any one of the facts, the 
proof of which is essential under the circumstances 
of tho case, occurred. The place of the making of 
the promissory note is an essential part of the cause 
of action so as to give tho Court of that place juris¬ 
diction to try the suit on the note. It may some¬ 
times happen that a promissory note is executed in 
one place but delivered to tho promisee at another 
p ace and that moneys, due thereunder are payable 
at a third place. In such a case part of the oauso of 
action arises at any one of these places, and a suit 
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may be filed at any one of these places at the plain- g 
tiff’s option. The place of payment is the place of 
performance of the promise contained in the pro¬ 
missory note. Such a place may be mentioned either 
expressly in the note or may be inferred by impli¬ 
cation. It is for the Court to determine the place 
where, in the performance of the promise contained 
in the promissory note, the money was expressly or 
impliedly payable by the defendant. [P 253 C 1] 

C. p. c_ 

(’40) Chitaley, S. 20, N. 23. 

(’41) Mulla, Page 123 N.“Negotiable Instruments.” 

(d) Pronote — Suit on — Counter-claim by 
defendant in nature of suit for accounts — 
Defendant beld could withdraw counterclaim 
(Per Wadia J.). 

In a suit on promissory note the defendant filed . 
a counterclaim in the nature of a suit for accounts : * 

Held that the defendant was entitled to withdraw 
the counterclaim if he so chose. (P 254 C 2 ] 

C. P. C.— 

(•40) Chitaley, 0. 8, R. 6, N. 15; 0. 23, R. 1, 

N. 2. 

(*41) Mulla, Page 629 N. “Counterclaim.'* 

(e) Pronote— Suit on — Defendant disputing 
Court's jurisdiction, filing counterclaim and 
abandoning it—No question of defendant's sub¬ 
mission to Court's jurisdiction held could arise 
(Per Wadia J.). 

In a suit on promissory note, the defendant dis¬ 
puted the Court's jurisdiction to try the suit and 
filed a counterclaim in the nature of a separate suit 
for accounts but subsequently withdrew it. It was 
contended that by filing the counterclaim the de- 0 
fendant had submitted to the jurisdiction of the 
Court ; 

Held that the counterclaim was as it were a 
separate suit and having been abandoned no ques¬ 
tion of submitting to the jurisdiction of the Court in 
respect of the 9uit on tho pronoto arose. (P 255 C1] 

Q # p t C # _ 

(•40) Chitaley. S. 20 N. 2, N. 13. 

(•41) Mulla, Page 118 N “Acquiesce.” 

(0 Contract Act (1872), S. 49—S. 49 does not 
apply to negotiable instruments (Per Division 
Bench). 

The words “on demand” in a promissory note 
only mean that the note is payable immediately, or 
at sight. The words “on dema’nd*' do not in them- 
selves take the promissory note out of the terms of h 
S. 49: 31 Mad. 223 and (‘40)27 A.I.R. 1940 Cal. 443, 
Not approved ; ('28) 15 A.I.R. 1928 Bom. 35 (F. B.), 
Rel. on. [P 255 C 2] 

But Section 49 has no application at all to nego¬ 
tiable instruments : 30 Mad. 88 (F. B.), Rel. on. 

[P 255 C 2] 

* (g) Pronote — Common law rule of debtor 
seeking creditor for payment does not apply to 
negotiable instruments — Pronote executed at 
Ahmedabad — On demand L promising to pay 
to order of J of Bombay Rs. 25000 — No in¬ 
ference as to place of payment held could be 
made from express terms of qotc— Suit on pro- 
note held could not be instituted in Bombay — 
Fact that J was described as residing at Bom¬ 
bay was not sufficient to found right of pay¬ 
ment at Bombay (Por Division Bench). 

The promissory note in suit executed at Ahmeda¬ 
bad ran as follows : “On demand I, L of Ahmeda- 
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bad promise to pay to the order of J of Bombay the 
** sum of Its. 25,000 only at the rate of six per. cent, 
per annum for value received.” The question was 
whether the Court at Bombay had jurisdiction to 
entertain the suit which was based entirely on the 
pronote and not on the consideration arising out of 
the accounts in respect of transactions between the 
parties : 

Held that (1) from the express terms of the pro¬ 
note one could not extract any inference as to place 
of payment; [P 255 C 1] 

(2) the fact that the promisee was described in 
the note as resident of Bombay or that the transac¬ 
tions forming the consideration of the pronote took 
place at Bombay and the plaintiff carried on busi¬ 
ness at Bombay were not enough to found a right to 
payment in Bombay; [P 255 C 1] 

l (3) in a suit founded on a pronote it was not 
permissible to go into the consideration for the note 
and to read into the note something founded on the 
circumstances which gave rise to it; [P 255 C 2] 

(4) the common law rule that a debtor must seek 
out his creditor in order to pay him did not apply 
to negotiable instruments and since no place of pay¬ 
ment was mentioned .in the pronote expressly or by 
implication, the place where the pronote was execu¬ 
ted or the place where the pronote was delivered to 
the promisee was the place where the Court would 
have jurisdiction to try the suit. The place where 
the debtor that is the maker of the note ordinarily 
resided or carried on business would also be the 
place which would give the Court of that place 
jurisdiction to try the suit. Consequently, the Court 
at Bombay had no jurisdiction: (’27) 14 A.I.R. 1927 

c P. C. 156 and (’38) 25 A. I. R. 1938 Bom. 278, 
Disting .; (’40) 27 A. I. R. 1940 Cal. 443, Dissent .; 
('16) 3 A. I. R. 1916 Bom. 227, Approved. 

[P 254 C 1,2; P 256 C 1] 

(5) the moneys due under the pronote being pay¬ 

able on demand the natural inference was that the 
moneys were payable at the place where the demand 
was communicated to and received by the debtor 
and since the demand for payment was made from 
Bombay by notice addressed to the debtor at 
Ahmedabad, the moneys were payable at Ahmeda- 
bad. The fact that no reply was sent to that notice 
by the debtor was not enough to show that the 
demand made from Bombay gave jurisdiction to the 
Court at Bombay. [P 253 C 2; P 256 C 2] 

p # _ 

(*40) Chitaley, S. 20 N. 23 Pts. 11 to 13. 
d (’41) Mulla, Page 123 N.“Negotiable Instruments.” 

N. H. Bhagwati and M. P. /imtu¬ 
tor Appellants. 

K. A/. Munshi and E. H. Dalai— 

for Respondent. 

B. J. WADI A J.— The plaintiffs have filed this 
suit to recover from the defendant the sum of 
Rs. 22,500 with interest thereon at six per cent, 
per annum under a promissory note which was 
passed by the defendant in favour of the plaintiffs 
at Ahmedabad on 10th November 1937. It appears 
that there were certain transactions in cotton, shares 
and bullion between the plaintiffs, who carry on 
business at Bombay, and the defendant who is a 
resident of Ahmedabad. On 10th November 1937, 
the parties met at Ahmedabad, looked into the 
accounts, and the defendant passed the promissory 
note in suit. The promissory note has been put in 
as exhibit A. It is not disputed that it was passed 
at Ahmedabad, nor is it in dispute that the defen¬ 


dant resides at Ahmedabad. The execution of the 
note is also admitted. The suit is not on the consi- ® 
deration arising out of the accounts between the 
parties in respect of the transactions which have 
been above referred to. The suit is based entirely 
on the promissory note. It is alleged in para. 3 of 
the plaint that the moneys due under the promis¬ 
sory note are payable in Bombay and a substantial 
part of the cause of action has arisen in Bombay, 
but as the defendant resided outside the jurisdiction 
of the Court, the plaintiffs prayed for and obtained 
leave under Cl. 12, of the Letters Patent. The defen¬ 
dant put in a written statement and counterclaim. 

In para. 12 of his written statement he denied that 
the amount of the promissory note was payable in 
Bombay. He further says that no part of the cause 
of action has arisen in Bombay, that he resides 
outside Bombay, and that the promissory note wa3 
executed and the moneys due thereunder were / 
payable outside Bombay. Defendant therefore con¬ 
tends that this Court has no jurisdiction to try the 
suit. He has also put in a counterclaim in which 
he repeats all his foregoing statements, including 
the statement that this Court has no jurisdiction, 
and prays that the promissory note may be duly 
cancelled, that an account may be taken of the 
transactions, and the moneys found due to him 
may beordered to be paid to him. The only question 
in dispute in the suit is whether this Court has 
jurisdiction to try the suit. The defendant’s counsel 
stated at the outset that he did not wish to pres3 
hia counterclaim, and that he was willing that it 
should be dismissed with costs. 


It was contended that the question of jurisdiction 
was governed by the provisions of the Negotiable 
Instruments Act, but I do not think that that Act 
really has anything to do with the question of 
jurisdiction. Reference wa9 made to the provisions 
of Chap. 5 of the Act which deal inter alia with the 
question of presentment for payment, but the place 
of presentment for payment, if any, does not in my 
opinion affect the issue of jurisdiction. The import¬ 
ant provisions of the Act begin with S. 64 which 
lays down the general rule that negotiable instru¬ 
ments should be presented tor payment at maturity 
but not before, and in accordance with the rules 
contained in S. 63. Section 65 points out the hours 
for presentment, and Ss. 66, 67 and 74 indicate the 
date or dates on which the instrument should be 
presented. Sections 68, 69,70 and 71 lay down 
rules with regard to the place at which it is to he 
presented. Sections 72 and 73 deal specially with 
cheques. Section 75 points out the person to whom 
presentment may be made. Section 76 lays down 
when presentment is either not necessary or is 
excused. There is an exception to S. 64 which runs 
as follows : 

“Where a promissory note is payable on demand 
and is not payable at a specified place, no present¬ 
ment is necessary in order to charge the maker 
thereof." 

Reading S. 64 and the exception together with 
S. 69 it follows that presentment is necessary to 
charge the maker of a promissory note payable on 
demand only when the promissory note is made 
payable at a specified place. It is not in dispute that 
no specified place of payment is mentioned in t 
promissory note in suit. I may point out hat it has 
been held in 52 All. 696> at p. 701 that the excep- 


■30) 17 A. I. B. 1930 All. 648 : 125 I. C. 449 : 
All. 696 : 1930 A. L. J...818, Benares Bank 
mited v. Hormusji Pestonji. 
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ItioD to S. 64 is really an independent rule of law, 
a and lays down a substantive principle, namely, that 
iin the case of promissory notes payable on demand 
at a specified place tbe note should be presented at 
;that place in order to charge the maker thereof 
unless the presentment is otherwise excused, but if 
Ithe note is not payable at a specified place, the pre¬ 
sentment of the note is not Decessary. The promis¬ 
sory note in suit is a negotiable instrument. The 
cause of action on a negotiable iostrumentgenerally 
arises wherever any one of the facts, the proof of 
which is essential uuder the circumstances of thecase, 
occurred. The place of the maktDg of the promissory 
note is an essential part of the causeof actionsoas to 
give the Court of that place jurisdiction to try the suit 
oq the note. Tbe promissory note was admittedly 
passed at Ahmedabad and the Court at Ahmedabad 
would certainly have jurisdiction to try the suit on 
b the note. It may sometimes happen that a promis¬ 
sory note is executed in one place but delivered to 
the promisee at another place and that moneys due 
thereunder are payable at a third place. In such a 
case part of the cuuse of action arises at any one of 
,these places, and a suit may be filed at any one of 
these places at the plaintifTs option. 

What is the position, however, if no place of pay¬ 
ment is mentioned in the promissory note? The 
place of payment is the place of performance of the 
promise contained in the promissory note. Such a 
place may be mentioned either expressly in the 
note or may be inferred by implication. It is for the 
Court to determine the place where, in the perfor¬ 
mance of tbe promise contained in the promissory 
note, the money was expressly or impliedly payable 
by the defendant. The promissory note in suit, as I 
have already stated, does not mention any specified 
place of payment; neither does it provide that tbe 
moneys are payable at any place which the creditor 
at his option may determine. Counsel for the plain¬ 
tiffs relied on the judgment of the Appeal Court in 
40 Bom. L. R. 252. a In that case there was a pro¬ 
missory note executed in Poona for advances made 
at Ioona, but it was made payable “in Poona 
Bombay or elsewhere/ 1 The creditor made a de¬ 
mand for payment in Bombay, and it was held that 
the note became payable in Bombay, and a suit to 
recover the amount due on the note could be filed in 
a Court in Bombay. Counsel relied particularly on 
the passage appearing at p. 255 in which the learned 
Cb'ef Justice has stated that the place of payment 

b t- n ° te . bein « Po °na, Bombay or' else- 
‘Be stipulation as to place really amounted 
to nothing at all. Counsel argued that that posi- 
hon was analogous to that of a promissory notein 
which no place of payment was mentioned at all. 

PkL n °T T 68 W ' th that conten tion. The learned 

° ut that th8 stipulation as 

^ all ' V 6 “j? a T Unted real, y to nothing 
„„ m “ . pr<mde3 ‘^t the promissory note 

BUiUho R°tinni T^ he^e,,, Vu* 0 the P romissoi 7 note in 
f Hi! —S st,pal \ tion was tha * the moneys were pay- 

b^n ; ’ - the plainlifIs would Bave 

been within their rights in making a demand for 

payment at such place as they ohose. There is no 

at y BlaokweU J - in Bis concurring 
judgment points out that having regard to the terms 

°* tbe piromi8 f or y nota in that suit it was clear/ 
a " ywhe " e ; and there was therefore an op ? 
tion for the creditor to make a demand upon the 

f “ “ l u C u placo as be ch °se In She 

cage of the note in salt, the pl aintigs havo no right 

2 40 ( SS i' oS’ l 9 . 88 Bom - 278 : 176 I- C. 760 : 

Bom.L.K. 252 , Chunilal Mayaohandy. Millard, 


to demand payment from the defendant at such 
place as they choose. a 

No place of payment being specifically indicated, 
the next question that arises is whether any place 
of payment is indicated by way of implication. Reli¬ 
ance was placed upon the words in the promissory 
note that the defendant promised to pay “to the 
order of Sheth Jivatlal Pratapsbi of Bombay." It 
was argued that tbe words “of Bombay" were an 
-indication that the payment was to be made in 
Bombay. In my opinion, these words are merely a 
description of the plaintiffs' place of residence or 
business, and do not give this Court jurisdiction to 
try the suit. The fact that the promisee is described 
in tbe note as resident of aov place does not neces¬ 
sarily give the Court of that place jurisdiction to 
try the snit on the note. 

The next argument on behalf of the plaintiffs wa 3 
that the transactions in respect of which the pro- / 
missory note was passed took place in Bombay. The 1 
liability may have arisen in Bombay, but that lia¬ 
bility is merged in tbe promissory note which was 
passed at Ahmedabad, and it is on the note only 
that the plaintiffs have based their suit. It w&s 
pointed out by Macleod J. as he then was in 40 
Bom. 4733 that the fact that the consideration of 
the hundis in that suit was the balance of account 
due by the defendant to the plaintiff in respect of 
transactions effected in Bombay did not give this 
Court jurisdiction to try the suit. The learned 
Judge held that if the hundis were neither drawn 
nor payable in Bombay, they could not be sued on 
in the Bombay High Court, even though the con¬ 
sideration of the hundis was for the balance of an 
account of Bombay transactions. The third argu¬ 
ment which the plaintiffs' counsel advanced was 
that the demand for payment by notice was made 0 
from Bombay That notice of demand is Ex. B. 
Tbe moneys due under the promissory note were 
payable on demand, and the natural inference is 
bat the moneys were payable at the place where 

the demand was communicated to and received by 
the debtor. That would bo at Abmedabud. The 

‘i tbe defendanl a ‘ Ahmedabad. 
lhe (act that no reply was sent by the defendant to 

that notice is not enough to show that the demand 

made from Bombay gives jurisdiction to this Court 

nn!i 17 ?! gU6d that the ™neys under the 

note must be paid in Bombay under the old rule of 

the English common law that where no place for 
payment was indicated in the contract, the debtor 
must seek his creditor and pay the creditor wher¬ 
ever he was or wherever he carried on his business. 
Counsel relied on I. L. R. (1940) 1 Cal. 323.* In 
that suit the promissory note payable on demand 
was addressed to the promisee at Bhagalpur whore 
he then resided, but made no mention of the 

SS2r 7n,# ? t, - T .*? Pr0mi3C ° re3ided iQ Calcutta 
at all other material times. In a suit on th a * 

Calcutta the defendant pleoded want of jurisdiction 

Dli^d fmml JUdg . 0 M 8 ’? that U °° uld not bo im- 
plied from the note that payment was to ho 

Sn r^t n ace ° perf0rmance i9 fixed In the 
contract, the promisor must apply to the promisee 

he ld—that that section did not apply in the caso.be- 
3. ( 16) 3 A.I.R, 1916 Bom. 227 • 32 I O qio , ja 

?ci?8°23 C “ 14 J o 3 w l N 60?' 5V 
lal Singhania v. Anant Lai ‘ N> 609 ’ SrU 
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cause the promise wag to pay on demand and not 
on an application by the promisor to the promisee. 
The learned Judge came to the conclusion that as 
S. 49 had no application to the case, a fortiori the 
common law rule applied, and that it being necessary 
for the debtor toseek his creditor and pay him, in the 
absence of any agreed place for payment, the place for 
payment was Calcutta. No reason is given by the learn¬ 
ed Judge as to why that rule was applicable in the 
case of negotiable instruments. Reference is made in 
the judgment to the well-known decision of the Privy 
Council in 54 I. A. 265 & in which there was a con¬ 
tract made in Calcutta under which the appellants 
agreed to make good to the respondents the defaults 
by customers in payments in respect of transactions 
in grain in Rangoon, where the respondents had a 
business branch. By leave of the High Court at 
Rangoon the respondents sued the appellants in the 
Court for money due under the agreement, and it 
was held that the appellants were under an implied 
obligation to pay in Rangoon and that consequently 
part of the cause of action arose there. Viscount 
Sumner pointed out at p. 268 that as the contract 
did not say where the moneys were to be paid, the 
implication was indisputable that they were to be 
paid at the place where the respondents' firm was. 
It was further held at p. 271 that “S. 49, Contract 
Act, did not get rid of inferences that should justly 
be drawn from the terms of the contract itself or 
from the necessities of the case involving in the 
obligation to pay the creditor the further obligation 
of finding the creditor so as to pay him." I am un¬ 
able to draw any inference from the terms of the 
promissory note itself or from the necessities of this 
case that it was incumbent upon the defendant to 
pay the plaintiffs in Bombay. The facts that the 
transactions took place in Bombay and that the 
plaintiffs carried on business in Bombay are not 
sufficient to lay a foundation for jurisdiction. 

It was, however, argued on behalf of the plaintiffs 
that the Common law rule applied also in respect 
of suits or claims under negotiable instruments. 
There is no direct authority on the point except the 
one case which I have referred to above namely, 
I. L. R. (1940) 1 Cal. 323 * it must be remembered 
that negotiable instruments stand on an entirely 
different footing from ordinary contracts. A negoti¬ 
able instrument is capable of passing from hand to 
hand, and if this rule of the Common law applied, 
it would follow that though a promissory note was 
passed in a particular place in favour of the pro¬ 
misee, and there further negotiated, the last en¬ 
dorsee could demand payment from the maker in 
some out of the way place where he was, and that it 
would be the duty of the maker to find him in that 
place in order to pay him. I do not think that such 
a result is contemplated in respect of claims under 
negotiable instruments. Counsel for the plaintiffs 
further argued that if the promissory note did not 
'specify the place of payment, the presumption was 
that the moneys were payable at the usual place of 
business of the creditor. There is no such presump¬ 
tion, and I do not agree with the contention. I have 
already referred to the judgment in 40 Bom. 473. 
That was a suit in respect of hundis passed in favour 
of the plaintiff. They were not passed in Bombay, 
but on failure of the defendant to meet the said 
hundis on the due date the plaintiff brought a suit 
in the High Court at Bombay to recover the amount 
due on the same. Th e learned Judge held that the 

5. (’27) 14 A. I. R. 1927 P. C. 156 : 102 I. C. 610 : 

5 Kang. 451 : 54 I. A. 265 (P. C.), Somram Jeet. 

mull v. R. D. Tata & Co. 


cause of action being founded upon tbe hundis, and 
the hundis not being payable in Bombay, the Court 0 
had no jurisdiction to entertain the suit. It is 
pointed out at p. 476 that if there are transactions 
in Bombay which result in a credit in favour of the 
Bombay merchant against an up-country merchant 
and if the .Bombay merchant goes to settle his ac¬ 
count up-country and accepts a promissory note or 
hundi in satisfaction of his account, then if he wants 
to 6ue the defendant on that in Bombay, he must 
take the precaution to see that the note is made 
payable in Bombay. This decision is binding upon 
me,and lam also in entire agreement with it. With 
all respect I am unable to agree that in a suit on a 
promissory note payable oa demand where S. 49, 
Contract Act, did not apply, the Common law rule 
of the debtor finding the creditor for payment was 
applicable. 

If, therefore, there is no place of payment men-) / 
tioned in the promissory note expressly or by impli¬ 
cation, tbe place where the promissory note was 
executed or the place where the promissory note was 
delivered to the promisee is the place where the 
Court would have jurisdiction to try the suit. The 
place where the debtor, i. e., the maker of the pro¬ 
missory note, ordinarily resided or carried on busi- 
ness would also be the place which would give the 
Court of that place jurisdiction to try the suit. 
Counsel for the plaintiffs argued that there was 
sufficient evidence of the intention of the parties 
that the place of payment was Bombay. Such evi¬ 
dence must be clear and unequivocal, and I am un¬ 
able to find it in this case. It is alleged in para. 3 
of the plaint that the moneys were payable in 
Bombay. That has not been proved. It is alleged 
that a substantial part of the cause of action bos 
arisen in Bombay. That has not been shown. Under 
the circumstances, it could not bo said that this 
Court had jurisdiction to try the suit, nor was leave 
under Cl. 12 of the Letters Patent properly granted. 
The cause of action must have arisen wholly or in 
part in Bombay. No part of the cause of action has 
arisen in Bombay. Counsel referred to certain pay¬ 
ments made before tbe date of the promissory note 
in respect of the transactions in Bombay, but it i9 
admitted that no payment has been made to the 
plaintiffs in Bombay under the promissory note in 
suit. I may point out that both in S. 20, Civil P.C., 
which applies to suits in the mofussil, and in Cl. 12 
Letters Patent, the words are that the cause of 
action must have arisen wholly or in part within 
the local limits of the jurisdiction of the Court 
where the suit was brought. There is, however, no 
definition of the place where the cause of action 
arises. Counsel for tho plaintiffs pointed out that 
the defendant has put in a counterclaim in which 
he prays for cancellation of the promissory note and 
for a rendering of the accounts of the transactions 
in respect of which moneys are claimed from the 
defendant. It was argued that the counterclaim 
being a separate suit for accounts, the result of the 
taking of the accounts may be in favour of the one 
party or the other, and as the counterclaim was 
abandoned, there should bo a decree in the plain¬ 
tiffs’ favour for the amount claimed. The decree 
could only be on the promissory note. aranse* 
argued that it was not permissible.to the defendant 

to withdraw his counterclaim in a suit for accounts, 

but there is no authority for such a 
was also argued that by filing the owntaota.® he 
defendant had submitted to thc jurisdctionof the 
Court. The jurisdiction of the Court ^ beon d s- 
puted by the defendant in the suit on the note. 
The counterclaim, however, is as it were a separate 
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g i t and having been abandoned, no question of 
milting to the jurisdiction of the Court in res- 
t of the suit arises. 

It was lastly argued that it would work consider¬ 
able hardship to a creditor whose moneys are due 
that be should not be able to recover them at his 
place of business, but should have to go to the place 
where the debtor carried on business to recover his 
moneye. He can always provide against that by 
indicating the place of payment specifically, or by 
providing that the moneys were to be payable 
wherever demanded. In the absence of such provi¬ 
sion, it is equally a hardship on the debtor to come 
all the way to Bombay to pay. The plaintiffs them¬ 
selves are to blame if they have not, as pointed out 
by Macleod J. in 40 Bom. 473.3 provided in the pro. 
missory note for the place of payment. In the result, 
l I would answer the question, whether this Court has 
jurisdiction to try the suit, iu the negative. The 
plaint therefore should be returned to the plaintiffs 
for presentation in the proper Court. Plaintiffs 
must pay the defendant’s costs of the suit. Counter¬ 
claim dismissed with costs. Costs to be set off. I 
may mention here that counsel for the defendant 
made it clear at the outset that he was contesting 
the suit only on the question of tbe jurisdiction, 
and that if the question of jurisdiction was decided 
against him, he would not contest the suit but 
would submit to a decree in favour of the plaintiffs 
in this Court. 


BEAUMONT C. J. — This is an appeal from e 
decision of 13. J. Wadia J. The plaintiffs sue upon a 
promissory note dated 10th November 1937 and 
headed “Ahmedabad.” The note is in these terms : 

M 0n demand I, Shah Lalbhai Fulcband ol 
Ahmedabad promise to pay to the order of Sheth 
Jivatlal Purtap9bi of Bombay the sum of rupees 
22,500, twenty.two thousand five hundred only at 
the rate of six per cent, per annum for value re- 
oeived.” 

. not « made at Ahmedabad, and the ques¬ 
tion is whether this Court has jurisdiction to enter¬ 
tain a suit upon the promissory note. That depends 
upon whether any part of tbe cause of action arises 
within the jurisdiction of this Court. As tho note 
was not made within the jurisdiction of this Court 
and contains no express provision as to place of pay¬ 
ment or othorwise conferring jurisdiction upon this 
Court, tho only ground upon which such jurisdiction 
can be founded must be that tho money is in law 

d payabIe Bo t mbajr - The Pontiff demanded pay. 
moot in Bombay, and if the money is payable in 
Bombay, then undoubtedly this Court has jurisdic- 

■°“ ‘ he •?“: The learned Judge held 

that this Court had no jurisdiction to entertain the 
8mt, and I agree with his conclusion and also with 

!r. ning ' But d ® ,ercnce 10 the exhaustive 
and able arguments which have been addressed to 
us, I will express my reasons in my own language. 

In the first place, it is necessary to notice that 
the cause ol action is the promissory note, and not 
the consideration wbioh gave rise to the promissory 
note. That is important because Mr. Bhagwati for 
he appellants has contended that by implication 
the moneys under the note are made payable in 
Bombay. It is clear that from the oxpresTferma of 
the note, one cannot extract any .reference to the 

ft T h . e 0D ‘y allufli °° ‘0 Bombay is 

Mt b enmS 6 * P °J ih °- proraiseo - but that is clearly 

ButTfr m,! 0 0U , nd a right 10 P a y ment in Bombay! 
But Mr. Bhagwati says that when one looks at the 


circumstances which ?avc rise to the promissory c 
note and tho previous dealings between tbe parties, 
it must be implied that the moneys were payable in 
Bombay. But, in my opinion, in a suit founded on a 1 
promissory note it is not permissible to go into thel 
consideration for the note, and to read into the note 
something founded on the circumstances which gave 
rise to it. That would be a very dangerous principle 
to apply to negotiable instruments. 


Mr. Bhagwati relied on a decision of the Privy 
Council in 54 I. A. 2G5.& But that was not a case of a 
promissory note. It was a case of moneys payable 
under a commercial contract, and the Privy Council 
held that, although there was no express provision 
in the contract as to the place where the moneys 
were to be paid, it was to be implied from the terms 
of the contract that the moneys were to be paid in 
Rangoon, and that gave jurisdiction to the Rangoon 
Court. That case really has no bearing upon tho 
matter before us, though it is of interest in one 
respect, because the effect of S. 49, Contract Act, 
1872, was discussed in relation to the common law 
rule that a debtor must seek out bis creditor any¬ 
where within the realm in order to pay hiru. Their 
Lordships, as I read their judgment, were not pre¬ 
pared to accept the view, which had found favour 
iu some cases in this country, that the common law 
rule was entirely abrogated by the terms of S. 49. 


/ 


Now, S. 49, Contract Act, provides that when a 
promise is to be performed without application by 
the promisee, and no place is fixed for tho perform¬ 
ance of it. it is tbe duty of the promisor to apply to 
tbe promisee to appoint a reasonable place for tho 
performance of tbe promise, and to perform it at 
such place. It was held by tbe High Court of 
Madras in 31 Mad. 2236 which was followed by 
Lort-Williams J. in I. L. R. (1940) 1 Cal. 3234 that 
if the promissory note is payable on demand, that 
tukes the case out of S. 49 because of the opening 
words ‘When a promise is to be performed without 
application by the promisee.” I am not prepared to 
accept that view, because in my opinion, it is well 
settled law that a promissory note payable on 
demand does not imply that a domand must be 
made. The words “on demand” only mean that the 
note is payable immediately, or at sight, and in my 
view, the words "on demand” do not in themselves 
take the promissory note out of the terms of S. 49 
As to the meaning of those words I need only refer 
to a docision of this Court in 30 Bom. L. R. V ftn d 
the cases there discussed. But it seems to me very 
difficult to hold on the language of S. 49 that it 
applies at all to negotiable instruments. It deals 
with a contract between a promisor and a promisee 
aud of course, a negotiable instrument may be held 
by somebody who is not the promisee. If a negoti¬ 
able instrument has been endorsed over, the holder 
is not a promisee, and iu such a case it is difficult 
to see what would be the point of requesting the 

FhThTl lh J pU , Ce f0r P» f ««2iice ( seeing 

SJJ“ b . fts ceased 10 bavo an y interest under the 
eoutraot. In my view, S. 49 i 8 ono of thoso 

aions ol the Contract Act which have no application 

conTaft 8 g ,° 7eracd by the law merchant, whioli is 
i f °I tbo . mo,t Part, in tho Negotiable 
Instruments Aot. On that question I follow the 

view express ed by tho Madras High Court in 30 

6 - (’08) 31 Mad, 223 : 4 M L T 97 H n „ 0 
Ohettiyar v. Gopalachari. ’ Ramaa 
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terms of the particular promissory note. In my view.i 
the judgment of the learned Judge was right, and| 
the appeal must be dismissed with costs. 

SOMJEE J.—I agree and have nothing to add. 

G.N./R.K. Appeal dismissed . 
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a Mad. 88.® In the present case, the defendant did 
not ask the plaintiffs to fix a place for payment, but 
the question whether the section i3 applicable is 
relevant, because if it is, there would be force in 
the argument that the defendant ought not to be 
allowed to benefit by his failure to carry out a 
statutory duty. However, in my view, the section 
has no application. 

That brings me to the really substantial question 
whether the common law rule, that a debtor must 
seek out his creditor in order to pay him, applies 
to negotiable instruments, and it seems curious that 
there is no binding authority upon that question. 

The only case which is directly in point to which 
we have been referred is the case in I. L. R. 

(1940) 1 Cal. 323* in which Lort-Williams J. held 
that the common law rule did apply to the case 
of a promissory note. In that case the promissory 
6 note did not specify any place of payment. It 
had not been made within the jurisdiction of the 
Calcutta Court, but the learned Judge held that the 
Calcutta Court would have jurisdiction to entertain 
a suit upon it, because at the time when the 6uit 
was instituted the promisee, who had ceased to be 
the holder of the note, and who had therefore no 
interest in the proceedings, resided in Calcutta. 

That, to my mind, is not a very convincing reason 
for the application of the rule. As pointed out 
by B. J. Wadia J. in the judgment under appeal, 
it is very difficult to apply such a rule to the case 
of a negotiable instrument. The holder may be 
residing in any part of the country, and the 
debtor may have no notion where he is, or where to 
seek him. Where presentment is necessary, the 
difficulty is solved by the rules laid down in 
Ss. 68-70, Negotiable Instruments Act, the latter 
C section, which is the residuary section, providing 
that a promissory note must be presented for pay¬ 
ment at the place of business (if any), or at the 
usual residence, of the maker thereof. No doubt, 
under the exception to S. 64, where a promissory 
note is payable on demand and is not payable at a 
specified place.no presentment is necessary in order 
to charge the maker thereof, so that presentment in 
this case was not necessary in order to charge the 
defendant. But S. 70 does give some indication as 
to the way in which the maker can be notified of 
the holder of the note for the time being. In my 
view, in the absence of any authority binding upon 
this Court, we ought to accept the view, which ap¬ 
pealed to the learned Judge, that the common law 
rule about place of payment does not apply to nego¬ 
tiable instruments, and that the plaintiff had no 
d right to demand payment in Bombay. 

I ought to mention one decision of this Court, 
which binds us, and which, it is suggested, has a 
bearing on the matter, and that is 40 Bom. L. R. 

252.2 in that case the promissory note was made 
payable "in Poona, Bombay or elsewhere,'’ and this 
Court held that payment‘could be demanded in 
Bombay. But that note really involved a provision 
that the money should be payable at any place 
where it was demanded. The terms of the note, 
therefore, were quite different from those of the note 
with which we have to deal, and the case »sclearly 
distinguishable. So far as my recollection go^. how- 
ever the general question whether the common law 
rule as to a debtor seeking his creditor applies to 
negotiable instruments was not discussed or or¬ 
dered in that case. The Court went entirely on the 


8. (’07) 30 Mad. 88 : 16 M. L. J. 508 : 1 M. L. T. 
377 (F.B.), Subba Narayana Vathiyar v. Rama- 
ewami Aiyar. 
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Divatia J. 

Government of Bombay — Defendant — 

Appellant 

v. 

Mathurdas Laljilliai Gandhi—Plaintiffs 

— Respondents. 

Second Appeals Nos. 427 to 433 of 1939, Decided 
on 21st July 1941, from decision of Dist. Judge, * 
Thana, in Appeal No. 162 of 1936. ' 

Bombay Land Revenue Code ( 5 of 1879 ), 
Ss. 211, 65 and 67 — Sanad in Form M under 
S. 65 embodying certain terms agreed to be¬ 
tween Government and occupant—S. 211 does 
not apply — Government cannot modify terms 
of sanad before expiry of period specified there¬ 
in — Whether agreement was under S. 67 or 
S. 65 same principle applies. 

Section 211 does not apply to a sanad in Form M 
issued under S. 65 embodying terms and conditions 
agreed to between the Government and the occu¬ 
pants. It is not, therefore, competent to the Govern¬ 
ment to modify the terms of sanad if it embodies 
certain terms and conditions which are agreed to 
between the Government and the occupant before 
the expiry of the period specified in the sanad. g 
Whether the agreement was under S. 67 or under 
S. 65 would not make any difference as the principle 
is the same. [P 256 C 2; P 257 C 1] 

B. G. Rao t Assistant Government Pleader — 
for Appellant (in all appeals). 

C. K. Shah — for Respondent 3 (in 427), for 
Respondents (in 428, 430, 431 and 433) and for 
Respondent 1 (in 429). 

F. S. Desai for P. B. Gajendragadkar — for 
Respondent (in 432). 

JUDGMENT.—These are all companion appeals 
in which there is one common question of law. That 
question is whether the sanad (issued in form M under 
3.65 of the Bombay Land Revenue Code) Ex. 24, 
amounted to an agreement between the Government 
and the occupants and as such was not capable of 
being cancelled by the Government before the expiry 
of the period of fifty years specified in the sanad. 
The lower appellate Court has held, differing from 
the trial Court, that it is an agreement which is 
not capable of being cancelled before the expiry of 
the term, and I agree with that conclusion. Whe¬ 
ther the sanad be taken to have been given under 
S. 65 or under S. 67 of the Bombay Land Revenue 
Code, the point would be the same. It is contended 
on behalf of the Government that under S. 211 of 
the Bombay Land Revenue Code it would be com¬ 
petent to the Government to modify the terms of 
the sanad at any time. That argument is urged <m 
the basis that the sanad is tantamount to a decision 
of a revenue officer. But it has been recently held 
by our High Court in L. P. A. No. 40 of tod&tort 
S. 211 does not apply to such documents embody g 

1. L. P. A. No. 40 of 1938, decided on 8th August 

1940, by N. J. Wadia and Sen JJ., Government of 

the Province of Bombay v. Hormusji Manekji. 
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terms and conditicns agreed to between the Govern¬ 
ment and the occupants. It is not therefore compe¬ 
tent to the Government to modify the terms of a 
'sanad if it embodies certain terms and conditions 
which are agreed to between the Government and 
the occupant. In that case the agreement wa9 under 
S. 67. In the present case the sanad is issued under 
S. 65, but that would not make any difference as 
the principle i3 the same. I therefore agree with the 
lower appellate Court in holding that the claim of 
the Government to enhance the non-agricultural 
assessment bejond what is fixed in the eanad is not 
tenable. In view of this decision it is not necessary 
to dwell upon the other points raised in appeal. The 
decrees of the lower appellate Court are therefore 
confirmed and the appeals are dismissed with costs. 

G.N./R.K. Appeals dismissed. 
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FULL BENCH 

Beaumont C. J. t Wassoodew and 
Sen JJ. 

Abdullamiyan Abdulrehman — 

Plaintiff — Appellant 
v. 

Government of Bombay — Respondent. 

Second Appeal No. 818 of 1939. Decided on 29th 
January 1912, from decision of District Judge 
Ahmedabad, in Appeal No. 415 of 1937. 

JjJ, B °“ bay ^venue Jurisdiction Act (10 of 

“I 0rder of Revenue Court nullity 
— No obligation even to file appeal arises _ 
Such order need not be set aside _ It is no bar 
under S. II. 

Where an authority which pnrports to pass an 
order is acting without jurisdiction, the purported 
order is a mere nullity. It is not necessary for aDy. 
body, who objects to that order, to apply to set it 
a Sl do. Ho can rely on its invalidity when it is set 

T hl Q ’ t th °V 8h ha h “ 8 not taken steps to 
8 ?‘ i . t '**• Suoh o^er cannot give rise to any 

right whatever, not even to a right of appeal. Thb 
principle applies not only to cases under Art 14 
Limitation Act, but also to S. 11, Bombay Revenue 

on “ ° DCe ‘ he Conrt tolds 7 that what 

fWt ‘ • , V‘ , PUrp0rt3 be an 0rd « of revenue 

Shi. a- fBCt a nulIity - il can 8^0 rise to no 
nghts and impose no obligations : Case law relied 

' , [P 258 C1] 

Hence where a revenae officer purports to do an 

*«' 11'Bombay 
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the validity of the Rove^fcomSiMor^er 011 
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Tb mf sS n»a Wssi 


to be entitled to a lease from Government granted s 
by the Collector of Ahraedabad in 1918. In 1933 
the then Collector of Ahmedabad, considering that 
the grant of the lease of 1918 by his predecessor was 
invalid, purported to terminate it. Against his order 
an appeal was made to the Commissioner, Northern 
Division. The Commissioner held that the lease of 
1913 was ultra vires of the Collector, but that the 
Collector in 1933 had no power to review his prede¬ 
cessor's order. The Commissioner, however, acting 
as a revising authority under S. 211, Bombay Land 
Revenue Code, purported to terminate the lease of 
1918, and directed that the tenancy should be 
treated as an annual one. Notice of that order was 
in due cooree served upon the appellant, and he 
filed this suit in which he asked for a declaration 
that the lease of 1918 was binding on Government 
and for an injunction restraining Government from 
obstructing the plaintiff's enjoyment and possession f 
of the property. By way of defence, Government re¬ 
lied on the bar constituted by S. 11 , Bombay Reve¬ 
nue Jurisdiction Act. That section provides j 

No civil Court shall entertain any suit against 
the Crown on account of aDy act or omission of any 
revenue officer unless plaintiff 6 rst proves that, pre- 
viously to bringing his suit, he has presented all 
such appeals allowed by the law for the time bein'* 
id force as, within the period of limitation allowed 
for bringing such suit, it was possible to present " 

So that what has to be proved is that (hero was 
an act or omission of a revenue officer from which 
an appeal was possible, and that such appeal was 
not presented within due time. Admittedly no an 
peal was brought in this case from the order of the 
Commissioner, and I will assume that an appeal 
lay to the Governor-in-Council. In his referring „ 
judgment Broomfield J. has referred to a dec on 9 
of this Court in 55 Bom. 165.1 That was anappS 
heard by myself and Baker J. in which we difflSd 
as to whether the Commissioner had power in that 

If, however, the order of the Comm Lioner and 
tho order of forfeiture founded upon i“w«e fnv^d 
hen the appellant was not bouVd to USai fmm 
them but was entitled to wait until K. ? 
tacked. This has been laid down in many cas^ the 
last of which is 54 I. A. 380.*” * 

Baker J. said (p. 176) : 

“The real question in this appeal is whether th* 
order made by the Commissioner was one whSh he h 
had power to make under S. 211 Lam? rI°“ h 
Code. As has been pointed out by the learned Chief 
Justice, whose judgment I have had the advanUo! 
of perusing, it is settled law that when 1 ^ 

mvalid, it need not be set aside.*» a or< * er 

He also referred to 54 I A a 

well J. the Government Pleader of th* ® fore Black, 
that that prinoiple wi 

acted on that admission. So that i kw °i J “ 

taken by three Judges o this C^urtM'T ha3 beea 
which is ultra vires* does not in«Et ».“k * a .e det 
Bombay Revenue Jurisdiction Aot Thi***? 8,11 ' 
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v. Secretary of State. * * * 3, Anant Krlahnaji 
2. (’27) 14 A. I. R. 1927 P 0 217 * me t r, 

51 Bom. 830 : 54 I. A *380 fP n\°V* °* 694 : 
Madhavrao v. Shriniwos Lingo, ' °' ’ Laxmanrao 
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the correctness of the proposition. 54 I. A. 380, 2 so 
far as material, turned on the construction of Art. 
14, Limitation Act, which, read along with S. 3 of 
that Act, provides, as Broomfield J. points out, that 
no Court shall entertain a suit to set aside any act 
or order of an officer of Government which is brought 
more than one year from the date of the act or 
order. As Broomfield J. also points out, the analogy 
with S. 11 is very close. Apparently no other cases 
on the subject were cited to the referring Court, 
because Broomfield J. suggests that the material 
passage in the judgment of the Privy Council is the 
only authority on the point. But we have been 
referred to a large number of decisions of this Court 
including 24 Bom. 435, 3 36 Bom. 325, 4 39 Bom. 
494, 6 45 Bom. 920,® 25 Bora. L. R. 1160,7 30 Bom. 
L. R. 431, 8 and 28 Bom. L. R. 1465. 9 Those cases 
have established the principle that where an au¬ 
thority which purports to pass an order is acting 
without jurisdiction, the purported order is a mere 
nullity, as Sir Lawrence Jenkins puts it, it is mere 
waste paper ; and it is not necessary for anybody, 
who objects to that order, to apply to set it aside. 
He can rely on its invalidity when it is set up against 
him, although he has not taken steps to set it 
aside. 

The Advocate-General does not dispute the pro¬ 
position established by those cases, but he says that 
the principle does not apply to S. 11, Bombay 
Revenue Jurisdiction Act, which operates when an 
appeal is possible, and not merely when it is obliga¬ 
tory. I find it difficult to see why the principle 
should not apply. If the true principle be, as those 
cases decided, that an order, or what purports to be 
an order, passed without jurisdiction, is a nullity, 
it cannot give rise to any right whatever, not even 
C to a right of appeal. No doubt in appeal one ground 
of attack against the order of the lower Court often 
is that it was passed without jurisdiction. When 
that question is determined in favour of the appel¬ 
lant, the order of the Court of appeal, if properly 
framed, declares that the order appealed from was 
passed without jurisdiction, and determines the 
rights on that basis, and does not purport to set 
aside the order. Such a practice does not postulate 
the existence of any right under an order which is 
a nullity. In my view the principle decided in the 
cases under Art. 14, Limitation Act, applies to S. 11, 
Bombay Revenue Jurisdiction Act, and if once the 
Court holds that what on the face of it purports to 
be an order of a revenue Court is in fact a nullity, 
it can give rise to no rights and impose no obliga¬ 
tions. I do not think that the consequences of so 
d bolding will be as serious as Broomfield J. con- 
aiders. He seems to thi nk that on that view of the 

3. (1900) 24 Bom. 435 : 2 Bom. L. R. 261, Suran- 

nanna v. Secretary of State. 

4 . (’12) 36 Bom. 325 : 15 I. C. 517 : 14 Bom. L.R. 

332, Malkajeppa v. Secretary of State. _ 

5. (’15) 2 A.I.R. 1915 Bom. 72 : 29 I. C 490 39 

Bom. 494 : 17 Bom. L. R. 513, Rasulkhan 

Hamadkhan v. Secretary of State. , 

a roll ft A I B 1921 Bom. 381 : 611. C. 347 . 4o 
^Bom!920: 23 Bom. L.R. 279, Dhanji v. Secretary 

7 of (?24) te il a.I.R. 1924 Bom. 273 : 82 I. C. 577 : 

48 Bom 61: 25 JSom. L. R. 1160, Patdaya v. 

« Se r28 t ; r i5 0 iTR e 'l928 Bom. 180 : 109 I. O 545 : 

30 Bom. L. R. 43l Sulleman v.Secretary of State, 
o 14 Y I.R. 1927 Bom. 55 : 100 1. U . 

9 51 Bom. 105*: 28 Bom. L. R. .1465, Manibbai v. 

Nadiad City Municipality. 


matter it will be impossible to determine as a pre¬ 
liminary issue the question whether S. 11 operates 
as a bar. I do not follow that. The Court can raise 
as a preliminary issue the question whether the 
suit is barred by S. 11 ; and for determining that 
issue in the affirmative the Court will have to be 
satisfied that a revenue officer has made a valid 
order, that such order was appealable, and that no 
appeal was presented in time. I see no difficulty in 
determining the validity of the order on a preli¬ 
minary issue. 

In this case the trial Court undoubtedly decided 
that the order of the Commissioner was a valid 
order, whether right or wrong, and that S. 11 was 
a bar. As I read his judgment, the learned District 
Judge decided the same thing, because he refers to 
the order of the Commissioner, and says that it 
may be treated either as an order made in appeal 
against the order of the Collector, or as an original f 
order made in revision, and that in either case it 
was appealable. He speaks of the order of the 
Commissioner, and not of a purported order of the 
Commissioner. I should myself think that this 
Court in appeal can decide on the validity of the 
Commissioner’s order, but that is a matter for the 
referring bench. In my opinion, the view taken by 
this Court in 55 Bom. 165, 1 is correct, and if no 
valid order has been passed by the revenue au¬ 
thority, S. 11 does not come into operation. The 
actual question which we are asked to answer is not, 

I venture to think, very happily expressed. It is : 

“ Whether the fact that an act or order of a 
revenue-officer is invalid or ultra vires prevents the 
operation of S. 11, Revenue Jurisdiction Act, and 
gives jurisdiction to the Court to entertain a suit on 
account of the act or order which would otherwise g, 
be barred by that section.” It is obvious that the 
existence of an order which is invalid cannot confer 
jurisdiction on the Court, and on a strict use of 
language, an order which is invalid is not an order. 

I would prefer to answer the question by saying that 
where a revenue officer purports to do an act or 
pass an order which is invalid his action does not 
operate to raise a bar under S. 11, Bombay Revenue 
Jurisdiction Act. Costs will be costs in the appeal. 
The case will go back to the referring Court. 

WASSOODEW J—I agree. 

SEN J.—I agree. 

g Reference answered. 
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Broomfield and Wassoodew JJ. h 

Sangavva Gulappa Khandekar — 

Applicant 


v. 

Gulappa Kariyeppa Khandekar — 

Opponent • 

Criminal Ref. No. 21 of 1942, Decided on 16th 
)ril 1942, made by Sessions Judge, Bijapur. 

• Criminal P. C. (1898), S. 488 - Order for 
aintenance cancelled for wife’s adultery 
ven arrears cannot be enforced. 

The effect of els. (3) and (4) together isthat on 
oof that the wife is living in adultery the Mag.s- 
ate will be jnstified in refusing and 
refuse to execute an order for maintenance, quite 
tart from the question whether the order has gen 
ncelled or set aside. t P 259 C ** 

Where therefore an order for maintenance 
lied on the ground of adultery, the effect of the 



1942 


S. G. Khaxdekar v. G. K. Khandekar (Broomfield J.) Bombay 259 


cancellation is that even the arrears of past main¬ 
tenance cannot be recovered : (’30) 17 A. I. R. 1930 
Lah. 99 and (’38) 25 A. I. R. 1938 Cal. 144, Diss. 
from ; (’32) 19 A. I. R. 1932 Rang. 94, Foil; 7 
Bom. 180 and 19 All. 50, Ref. [P 260 C 1] 

Cr. P. C. — 

(•41) Chitaley, S. 488, N. 22. 

(’41) Mitra, Page 1577, N. 1885 : ‘Is living in 
adultery.} 

N. M. Hungund — for Opponent. 

B. G . R&o, Alston* Government Pleader — 

for the Crown. 

BROOMFIELD J. — This is a reference by 
the Sessions Judge of Bijapur in certain mainten¬ 
ance proceedings. On loth January 1940, the oppo¬ 
nent Gulappa was directed to pay maintenance to 
his wife Sangawa at the rate of Rs. 2 a month. 
b Even at that time he alleged that bis wife was liv¬ 
ing in adultery with one Anya, but the evidence 
which he produced on the point was then con¬ 
sidered insufficient. The opponent did not pay the 
maintenance ordered, and on 14th January 1941, 
Sangawa applied to enforce the order under S. 488 
(3), Criminal P. C. In reply to the notice the oppo¬ 
nent appeared and contended as before that his wife 
had been and was living in adultery with the said 
Anya. After hearing the evidence on the point the 
Magistrate cancelled the order for maintenance on 
25th September 1941. The effect of this was that 
Sangawa’a application to enforce the order was 
rejected. 

Both the trial Magistrate and the Sessions Judge, 
to whom an application was made in revision, ac-’ 
cepted the evidence as to the wife’s adultery, but 
c the Sessions Judge took the view that the Magis- 
trate ought to have made an order for payment to 
Sangawa of the arrears of maintenance up to the 
date of cancellation of the order. He relied on 
A. I, R. 1930 Lah. 99,1 which was followed in 
I. L. R. (1938) 1 Cal. 509. 2 In the first of these 
cases Zafar Ali J. held that where a wife who had 
been granted maintenance sued for recovery of 
arrears due and then an order cancelling the main¬ 
tenance on the ground of adultery was afterwards 
passed, the cancelling order could not have retros¬ 
pective effect so as to disallow the prior allowed 
maintenance and that the maintenance order stood 
good until it was cancelled. This case was followed 
bj Btfwas J. in I.L.R. (1938) 1 Cal. 509.* These are 
both decisions of singlo Judges. In neither case 
have any reasons been given, nor is there any dis- 
cussion of the langnage of S. 488. We find ourselves 
a unable to accept these rulings as correct in so far as 
they appear to lay down that an order for mainten- 
ance is to bo treated as a good and executable order 
until it is cancelled or set aside. 

It is necessary to examine the language of the 
Tanous provisions of S. 488. Clauaes (1) and (21 
deal with the making of orders for maintenance to 
wives and children. Clause (3) says that if any ner 
eon so ordered fails without sufficient cause tooom- 

th u MagiBlrate mft y enforce the 
“ manner there provided. It is clear from 
‘“'S*"? e rd er cannot be enforced in tho mao- 
ner provided if sufficient cause for n on-payment is 

1. (’30) 17 A. I. R. 1930 Lah. 09: 117 I. c 67 • 80 
Khan' J ‘ 719 ’ BhB8 SaltaD y ' UDhammad Akbar 

2 I,f 38 ) 25 1938 144 : 173 I c 788 • 

857 : I. L. R. (1938) 1 Cal 609 * 42 
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shown, and that must apply to arrears of mainten¬ 
ance due under an order. Clause (4) says : “No wife * 
shall be entitled to receive an allowance from her 
husband under this section if she is living in adul¬ 
tery.” The general language here employed seems 
to make this clause applicable to any sum receiv¬ 
able by a wife by way of maintenance including 
arrears of maintenance. So that the effect of ds. (3) 
and (4) together is that on proof that the wife is 
living in adultery the Magistrate will be justified in 
refusing and indeed bound to refuse to execute an 
order for maintenance, quite apart from the ques¬ 
tion whether the order has been cancelled or set 
aside. 

Then there is cl. (5) which says this : “On proof 
that any wife in whose fav-.ur an order has been 

made under this section is living in adultery. 

the Magistrate shall cancel the order.” It is not 
said that the Magistrate shall refuse to execute, or * 
refuse to execute further, and cl. (5) wo think is not 1 
concerned with the question of execution at all. It 
provides for cancellation of the original order for 
payment, which is quite a different thing from 
refusing to execute it. It is by no means clear that 
the use of the word “cancel” (which occurs inS. 489 
also) necessarily implies retrospective effect, and 
Mr. Hungund who appeared for the opponent did 
not in fact argue that the order had retrospective 
effect, ’Cancel” may mean “put an end to” or 
/terminate” rather than “set aside.” But this point 
is immaterial if the execution of the original order 
is barred under els. (3) and (4). The view we take 
that an order for payment of maintenance may be 
or become incapable of execution, quite apart from 
the question of cancellation, is supported by 10 Ran". 
194. That was a case in which an order had been 
made for maintenance of a child and an application 3 
was made to enforce the order after tho ohild had 
become a major. Objection to the execution of the 
order was taken on this ground, but the Magistrate 
refused to consider it and held that until tho order 
wn f set aside under S. 489 the order must be 
enforced. In revision the High Court held that this 

oter”rt°Tp. {«) =‘ ,b ’ ™ 

„ A k l warrftnl . can on Lv issue when the person 
clSe* Th!. 1 ** baa failed to do so without sufficient 
cause. The words without sufficient cause’ are very 

. W v ,'7 and 6, l em L t0 ^ justify the raising of a plea 
that the order has become’spent’owing to the child 
for whom the maintenance was ordered having 

taS'?£i! he ag “ aj0rity and beiDgabloto main- 

the in^fn ■ ' ' r° not consi<Jer 't can have been 

,0 “ ° l bo Legislature that an order which h 
obviously is spent can still be enforced until the * 
person affected thereby shall have mado a formal 
appheation under the provisions of S.489. The fact 

!inL »i?h der ,L 9 60 8 P entBeems > to us to be sufficient 
cause within the meaning of cl. (3) of S. 488.” 

l he in oor opinion if the 
rW c™ r „f a?,D?D ‘ 0f “ aintena “ce instead of becom- 
ing s^nt is incap.ble of execution by reason of 
els. (3) and (4) of S. 488. Reference may also be 
made o the cases in which it has been held ?ha? 
ri B hi lh “ d l 1Vorce maintenance ceases to bo 

I80*and aS 19 r An ° f the divorM : 7 Bom! 

180 and 19 All. 50.S For these reasons wo think 

3 33 ( Cr 2) T 9 7 A 'aci\ R, 1 1 o 9 i 294 : 137 I- 0. 439 : 

' : 10 *“«• 194 ’ D Ba ThauDg v. 

5' I’m lfl^AlT jw?°'i coa 8 Abdal Ali lahmailjl. 
y All. 50 : 1896 AWN 17 q qul 

Ilyas y. Ulfat Bibi. ‘ 73, Shah Aba 
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that the Magistrate in this case would not have been 
° justified in making an order for the payment of the 
arrears. That being so we see no ground for inter¬ 
fering and return the papers to the Sessions Judge. 


R.K. 


Reference rejected. 


A. I. R. (29) 1942 Bombay 260 

Broomfield and Sen JJ. 

Dattatraya Maruti Shanbhag 

v. 

Laxman Jattappa Shanbhag . 

First Cross Appeals Nos. 134 and 108 of 1939, 
Decided on 12th December 1941, from decision of 
First Class Sub-Judge, Karwar, in Suit No. 44 of 
1934. 

5 (a) Hindu law—Adoption—Mahratta district 

of Bombay Presidency — Widow can adopt 
without husband’s authority or consent of co¬ 
parceners. 

An adoption by the widow without the authority 
of her husband or the consent of the coparceners is 
valid according to the law prevailing in the Maha- 
ratta districts of the Bombay Presidency but not 
valid elsewhere in India: (’33) 20 A.I.R. 1933 P. C. 
1, Rel. on. [P 261 C 1] 

Hindu Law — 

(’40) Malta, Page 519 S. 452 (4); Page 528 S.463. 

(’38) Gour, Page 191 Pts. 6, 8, 9. 

(b) Hindu law—Adoption—Hindus of North 
Kanara are presumed to be governed by Hindu 
law prevailing in Madras unless contrary is 
shown. 

C North Kanara was part of the Madras Presidency 
until it was transferred to Bombay for administra¬ 
tive reasons in 1861 : 12 Bom. H. C. R. (O. C.) 1, 
Rel. on. [P 261 C 1] 

But this transfer did not affect the lex loci. 
Hindus in North Kanara are presumed to be gov¬ 
erned by the Hindu law as prevailing in the Madras 
Presidency unless the contrary is shown : ('30) 17 
A.I.R. 1930 Mad. 496 and (’36) 23 A.I.R. 1936 P.C. 
18, Rel. on. ( p 261 C 1] 

Therefore, in the case of an adoption by a widow 
without the husband’s authority or consent of co¬ 
parceners the burden is on those who support the 
adoption to prove that they are not governed by the 
law of the Madras Presidency, according to which 
the adoption would not be valid. [P 261 C 2] 

Hindu law — 

(*40) Malta, Page 641 Pt. (h). 

(’38) Gour, Page 74 Pt. 1; Page 220 Pt. (4). 

(c) Hindu law—Widow— Maintenance—Fact 

that widow left family house and resided with 
parents in no way affects her right to mainten- 
ance-Nor is it ground for reducing her future 
maintenance. 

The fact that the widow left the family house 
and went to live with her parents is not improper 
conduct on her part and in no way affects.her right 
to maintenance : ( 29) 16 A. I. R. 1929 
Rel• on. .. 

Nor is the fact that the widow has been living 
with her parents any ground or «ducing the 
amount of her future maintenance. ( 87 24 A. I. K. 
1937 Bom. 136, Disting. C p 262 C 2J 

?40)u£p«ge 591 Pt. (f); Page 693 Pt.(p). 

(•38) Gour, Page 329 Pt. 2; Page 330 Pt. (1). 


(d) Hindu law — Widow — Maintenance_ 

Claim for arrears—Court has discretion to allow 6 
claim in whole or part—Matters to be consider¬ 
ed in exercising discretion stated. 

The Courts dealing with claims for arrears of 
maintenance by widow have a very large discretion 
to grant or withhold those arrears and to limit the 
period for which arrears of maintenance could be 
awarded with special reference to the urgent need 
and necessities of the widow: (’37) 24 A. I. R. 1937 
Bom. 135 and (’18) 5 A.I.R. 1918 Bom. 122, Rel.on. 

[P 262 C 2] 

Silence on the part of the widow for a long 
period and omission to demand maintenance may 
justify an inference that the claim has been waived 
or abandoned. Conduct on the part of the widow, 
such as to lead the person in charge of the estate to 
believe that he would not be called upon to meet . 
suddenly a claim for a targe sum of money which • 
he would not reasonably be able to p3y and which 
ordinarily he ought to have found from the current 
income, is a matter to be considered in deciding 
whether a claim for arrears of maintenance ought 
to be allowed in whole or part: (’34) 21 A.I.R. 1934 
Mad. 401, Rel. on. [P 262 C 2; P 263 C 1] 

Hindu law — 

(’40) Mulla, Page 606 Pts. (j) and (k). 

(’38) Gour, Page 336 Pt. 11; Page 348 Para. 957; 
Page 350 Para. 959. 

D. R. Manerikar and G. P. Murdeshwar — 
for Appellant (in 134 and 108, respectively). 

D. D. Yennemadi ; P. R. Karruxt; N. J . Pandit; 

G. P. Murdeshxcar (in 134);and D. R. Mane - 
rikar (in 108) — for Respondents 2; 4 to 7; 5 
to 7; 14; and 1, respectively. 9 

BROOMFIELD J-These are cross-appeals 

arising out of a suit brought by the appellant in the 
main appeal, First Appeal No. 134 of 1939. In his 
suit he claimed a share in the properties of the 
family of the parties on the basis of an alleged par¬ 
tition in 1929, and in the alternative he claimed a 
fresh partition, alleging that he was entitled toone- 
eighth share in certain properties alleged to be joint 
family properties (Sch. B) and in certain outstand¬ 
ings (Sch. C) and to a half share in other properties 
alleged to be the self-acquired properties of his 
branch of the family (Sch. E). The suit was a very 
complicated one and numerous issues were raised, 
but almost all the points were disposed of by ad- 
missions of the parties made by purshis. The only 
points surviving are (1) what share is plaintiff en¬ 
titled to in the joint family and self-acquired pro- h 
perties respectively; (2) what amount of maintenance 
should be awarded to defendant 11, the widow of 
plaintiff’s deceased brother. The first point is the 
subject of the main appeal, First Appeal No. 134, 
and the second the subject of First Appeal No. 108, 
in which appellant-defendant 11 objects to the 
amount of maintenance awarded by the trial Court. 
The parties nre Goud Saraswat Brahmins residing 
in the Karwar District, North Kanara. The follow¬ 
ing pedigree shows the relationship of the parties: 

( for pedigree see next page ) 

It may be mentioned that Baba Shanbhag, bus- 
band of'defendant 10 died in 1909, the P lal “ l ‘® 1 
brother Narayan died in 1922 and defendants 4 and 
6 both died pending this litigation and are repre¬ 
sented by their sons. Defendant 6 claims to be the 
adopted son of Baba Shanbhag, adopted by h s 
widow defendant 10 in May 1933. The act of this 
adoption is now admitted but its validity is toi dis¬ 
pute*. The trial Court held it to be a valid adoption 
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I • 

Jettappayya Rangayya 


Pundlik 

I 

Jattappa 
(Deft. 2). 


RaghaveDdra 


Budhivant 
(Deft. 3). 


Laxman 
(Deft. 1). 


* 

Ganpayya 

I 

Bhakta alias Madhav 
(Deft. 7). 


Vaikunth 

_L 

l , l 

Gopal Srinivas 

I (Deft. 8). 

Vaikuntha (Deft. 9). 


Martu 


■ I 

Rama Baba Shanbbag = Laxmibai 
I (died. 26-10-1909,) (Deft. 10). 


Narayan (died, 1922) Dattatraya (Plff.). 
= Jankibai (Deft. 11). 


Dasa 


Raoga 
(Deft. 4A). 


Rama 
(Deft. 5). 


Sridhar 
(Deft. 4C). 


and therefore plaintiffs share was found to be one- 
twelfth (one third of one-fourth) in the family pro¬ 
perties and one-third in the self-acquired properties 
of Rangayya’s branch. Plaintiff alleges that the 
adoption is invalid, and if so, his share would be 
one-eigbth in the family properties and one-half in 
the self.acquired properties as claimed by him. 

The validity of this adoption depends on what 
law applies to the parties. They elected to have the 
case tried practically without any evidence on the 
basis of their admissions and arguments only, and 
that means that the adoption of defendant 5 by 
defendant 10 must be assumed to have been made 
without tbo authority of her husband or the consent 
of the coparceners. Such an adoption is valid accord¬ 
ing to the law prevailing in tho Mahratta districts 
of the Bombay Presidency, since the law was settled 
in 60 I. A. 25, 1 but not valid elsewhere in India. 
North Kanara where the parties reside was part of 
the Madras Presidency until it was transferred to 
Bombay for administrative reasons in 1861 : see 12 
Bom. H.C.R. (O. C.) 1.2 But this transfer did not 
affect the lex loci. Hindus in North Kanara are 
presumed to be governed by tbo Hindu law as pre¬ 
vailing in the Madras Presidency unless the contrary 
is shown. That is olear from 53 Mad. 297,3 which 
a ® r L med Privy Council in 38 Bom. L.R. 
317.< The parties in that case were Lingayata and 
the question for determination was whether a mar- 

i* " dopled - But thQ ratio decidendi 
shows that the deoision cannot be restricted to any 

d Sl'ni 0 ? Vk ° i aSS °/ *? ,ndaa or t0 *”7 particular 
point in thes law of adoption. In the course of the 

t^o 8 s“T(p 318) ^ Qdi0ial Commilteo M Thanbcr- 

a? ijsc r » 

whioh would a PP J y to the rcsi- 
— tB there - tho ado ption of a married man would 

J - (’33) 20 A. I. R. 1938 P. C. I : J41 t n q . k 7 

nat™gonda Khandappfgouda. ^ Bhimabai Vl Gnru - 

Tenur^K^a^nd 


I | 

(Deft. 4) now dead. Harihar (Deft. 6) now dead 

_L _L 

1 I -1 

inT“J£? Jagannath Vasant / 

(Deft. 4D). (Deft. 6A). (Deft. 6B). 


I 

Jagannath 
(Deft. 6A). 


he invalid and that this law applied to North Kanara 
while it remained part of the Madras Presidency.” 
And again (p. 318) : 

‘‘It has been suggested that the fact that he was 
a Lmgayat might possibly make some difference, but 
the ordinary Hindu law is presumed to apply to 
Lmgayats, except in so far as it is shown that they 
have superseded it by their customs, and in the 

T^ Ce f ? l°° 01 aQy speeial CU9t °m among tha 
Lingayata. there can be no ground for a successful 
argument in that direction.*' 

o° c l . hat tbeir ,- Lor(]ship3 werenot applying a law 
L , U „ r 0ID peC “ ,,0r ‘° tba lingayata bit were apply. 
in 8 thp w D ? aya<a th ? ordinary law governing Hindus „ 

he burden Pr ? s ! lle 'i cy - U clear therefore that 9 
i; nt b “£ 13 on pendant 5 and the other deten- 

aro r,^ h L PP ° r , t t 1 ** a , do P tion to prove that they 
3” “ [ governed by the law of the Madras Presi 

f Mahra *ta country and that the 
60 I. A. 25. .ppfe to th £ i‘A“ 

bJ ^hioh 

s sr; a ~ iiS 

historical f ao t It is «7«f ‘. statemeDt of a 

tsfezzifissz, f 

of India also Tkicir^ ^ uoh shr,nes m °*her parts 

Ieaaon CtW JttL?.,™ 


262 Bombay D. M. Shakbhag v. L. J. Shanbhag (Broomfield J.) 

a ginal home, even if they came to North Kanara 
from Goa. But we cannot regard the Gazetteer as 
sufficient authority for bolding that these particular 
Saraswats at any rate did come from Goa. 

The learned trial Judge seems to have relied to 
some extent on some of the averments in the plaint. 

He mentions para. 11, but it seems he must really 
have referred to para. 21, in which the plaintiff 
laid stress upon the fact that according to him the 
family had been divided before the date of the adop¬ 
tion and the right of defendant 10 to make an 
adoption had therefore become extinguished. The 
learned Judge thought that this showed that in the 
plaintiff’s opinion 60 I. A. 25 1 applied. However, 
the plaint also contains the averment that Baba 
Sbanbhag had never authorised his wife to adopt 
and also the averment that defendant 10 was not 
legally competent to make an adoption “under any 
b circumstances.” If any importance is to be attached 
to the pleadings at all in this connection it seems to 
be more material to note that defendant 5 in his 
written statement alleged that defendant 10 had 
the express authority of her husband to take him in 
adoption, and a statement to that effect was also 
contained in the adoption deed. But in our view 
there is nothing in this point at all nor in the point 
that the plaintiff did not in his plaint refer to the 
Madras law as governing the case. 

As for the proposition that Goa before the con¬ 
quest by the Portuguese formed part of the Mah- 
ratta country, the learned trial Judge cites no 
authority and none was cited before us. The geo¬ 
graphical position of the Goa territory seems to us 
to be a very unsafe and insufficient guide. We must 
hold therefore that defendant 5 and the other de- 
c fendants concerned have failed to prove that their 
family is governed by any other law except the lex 
loci, i. e., the Madras law. The adoption is there¬ 
fore invalid and the plaintiff's share in the estate is 
as claimed by him. First Appeal No. 134 also raised 
the question of the amount of maintenance awarded 
to defendant 11, but I propose to deal with that in 
discussing the other appeal, First Appeal No. 103. 

The facts are that defendant 11 was married in 
1920 when she was 11 years old. She lost her hus¬ 
band in 1922. She then left the family house and 
went to live with her parents in South Kanara. 

That this was not improper conduct on her part 
and that her leaving the family house in no way 
affected her right to maintenance is clear from the 
decision of the Privy Council in 56 I. A. 182.® The 
learned trial Judge has found on the meagre evi- 
, dence offered by the parties that the family income 
d was Rs. 6200 a year. Defendant ll’s husband, if he 
had lived, would have been entitled to one-twenty- 
fourth of this, that is to say, on the trial Judge’s 
view that the adoption of defendant 5 was valid. 

He awarded future maintenance at the rate of Rs. 12 
per month and arrears for three years at the rate of 
Rs. 5 per month. Mr. Murdeshwar who appears for 
the appellant in this appeal claims Rs. 20 per 
month for the future and arrears at the rate of 
Rs. 10 per month for 12 years. 

We think there is justification for the increase in 
the amount of future maintenance. The estimate of 
the income is based on accounts kept by a receiver 
appointed by the Court who was in possession of the 
An o ofdfnmpnt nrnnared bv him at the 
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quent years. It does not appear that the income 
shown in the statement takes account of this. 
Rs. 6200 is therefore probably an understatement, 
or at any rate a very conservative estimate, as Mr. 
Murdeshwar says. Moreover, in the view we take 
about the adoption, the share of plaintiff’s husband 
which is the maximum subject to which defen¬ 
dant's maintenance is to be fixed, should be one- 
sixteenth and not one-twenty-fourth. Having regard 
to the fact that the parties are Saraswat Brahmins 
and to the income of the family we think Rs. 20 a 
month is a reasonable amount of maintenance. The 
learned trial Judge is wrong in thinking that the 
fact that defendant 11 has so far lived with her 
parents is any ground for reducing the amount of 
her future maintenance. The observations to which 
he refers in 33 Bom. L. R. 1293® were in connexion 
with the claim for arrears of maintenance. 

In allowing past maintenance for three years only f 
the trial Court relied on 43 Bom. 66, 7 where it was 
held that the Courts dealing with claims for arrears 
of maintenance have a very large discretion to grant| 
or withhold those arrears with special reference to 
the urgent need and necessities of the widow. The 
Subordinate Judge in that case had awarded arrears 
of maintenance for six years and the High Court 
allowed it for three years only. The appellant’s 
claim to arrears of maintenance for the whole 
period since she left the family house is really 
based on the case to which I have already referred; 

56 I. A. 182.® The head-note, which we think cor¬ 
rectly represents the effect of the judgment, is as 
follows : 

"A Hindu widow who has left the residence of 
her deceased husband, not for unchaste purposes, 
and resides with her father is entitled to mainten¬ 
ance, also to arrears of maintenance from the date 
of her leaving her husband’s residence, although 
she does not prove that she has incurred debts in 
maintaining herself and gives no reasons for the 
change of residence.” 

Relying upon this case the Madras High Court in 

57 Mad. 1003® held that the Court has no discre¬ 
tion, irrespective of proof of circumstances which 
might prove abandonment, waiver or estoppel, to 
limit the period for which arrears of maintenance 
could be awarded. Both these cases were considered 
in 38 Bom. L. R. 1293® and we held that 43 Bom. 
66 7 has not been overruled. It is true that in my 
judgment I expressed a doubt as to whether the 
Court’s discretion extends to limiting the period for 
which arrears can be claimed, apart from the ques- 
tion of disqualification or waiver. But if the Court 
has a wide discretion as to the amount this is 
really rather a matter of form than of substance. 
The Madras High Court, which has gone far best 
in favour of the widow, has conceded that silence 
for a long period and omission to demand mainten- 
ance may justify an inference that the claim has 
been waived or abandoned. It has also held that 
conduct on the part of the widow, such as to lead 
the person in charge of the estate to believe that hj 
would not be called upon to meet suddenly a claim 
for a large sum of mone y which he would no t 

6 . (’ 37 ) 24 A.I.R. 1987 Bom. 135 : 167 I.C. 973 : 


estate and on a statement prepared by 
request of the Court. The accounts show that rent 
fallen in arrears is sometimes recovered in subse- 

5. (-29) 16 A.l7R7l929 RC. 128»: 116 I.C. 409 T} 
Pat. 840 : 56 I. A. 182 (P. C.), Ekradeshwan 
Bakuasin v. Homeshwar Singh. 


i.L.R. ( 1937 ) Bom. 113: 38 Bom.L.R. 1293, Guru- 

shiddappa v. Parwatewwa. . 

7. I* 18) 5 A.I.R. 1918 Bom. 122 : 47 I.C. 623 .43 
Bom. 66 : 20 Bom.L.R. 823, Karbasappa v. Kal- 

8 ft p34) 21 A. I. R. 1934 Mad. 401 : 150 I. C. 797 : 
57 Mad. 1003 : 67 M. L. J. 712, Sobhanadramma 
v. Varaka Lakshmi Narasimhaswami. 
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reasonably be able to pay and which ordinarily he 
ought to have found from ihe current income, is a 
matter to be considered in deciding whether a claim 
for arrears of maintenance ought to be allowed in 
whole or part : see the judgment in 57 Mad. 1003 8 
at pp. 1014, 1015. 

We think that in the circumstances of this case, 
so far as the parties have chosen to Jet them appear, 
a sudden demand for over Rs. 1000 by way of 
arrears of maintenance would be inequitable and 
embarrassing to the estate. On the other hand, 
considering the resources of the family and the 
amount which we have now determined to be 
reasonable for future maintenance, we consider that 
a lump sum of Rs. 500 for arrears would bo reason¬ 
able. In accordance with our findings in these two 
appeals the deoree of the trial Court must be 
modified as follows : 

In para. 1 of the decretal order the shares of the 
parties will be : Plaintiff one-eighth, defendants 1, 
2 and 3 each one-twelfth, defendants 4A, 4C and 
4D and defendant 5 together one-sixteenth, defen¬ 
dants 6A and 6B together one-sixteenth, defendant 
7 one-fourth, defendant 8 one-eighth, defendant 9 
one-eighth. In para. 2 the shares of the parties 
will be : plaintiff one-half, defendants 4A, 4C and 
and 4D and defendant 5 together one-fourth, defen¬ 
dants 6A and 6B together one-fourth. In para. 4 
the amoant of future maintenance will be Rs. 240 
instead of Rs, 144 and tho amount of arrears Rs. 
500 instead of Rs. 180. In other respects the decree 
will be confirmed. In First Appeal No. 108 of 1939 
the appellant will get her costs from plaintiff-res¬ 
pondent 1. In First Appeal No. 134 of 1939 the 
appellant will get his own costs from respondents 4 
to 7 but will pay the costs of respondent 14, Res¬ 
pondent 2 will pay his own. 

G.N./R.K. Decree modified . 
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Ningauda Girimallappa Patil — Plain¬ 
tiff — Appellant 

v. 

Nabisaheb Abalal Patil — Defendant t 

0 — Respondent 

becond Appeal No. 542 of 1940, Decided on 6th 
December 1940, from decision of Assistant Judge 
.Belgaum, in Appeal No. 373 of 1938. 

Civil P. C. (1908), O. 21, Rr. 63 and 58 - 
Application under R. 58 — Order dismissing 
application before sale on meritsoracquiescence 
of applicant falls under O. 21, R. 63 — Ordei 
even within 30 days after sale dismissing appli¬ 
cation on ground that Court had no jurisdiction 

n o P i 89 o °J^ Cr ^ on merlls docs not fall under 

r*ia 2 ti* R l 21, R * 63 contemplates order 

relating to merits of claim. 

An order dismissing an application under O. 21, 

it. 58 before sale on the merits or on the acquiescence 

A t b , a fi P a P i'n Dt under °- 21 - R - 63 : (’33) 20 

™ L ?™ 9 oo ( ’ 23) 10 A ‘ L R - 1923 Mad. 

76, ( 35) 2w A. I. R, 1935 Mad. 328; (’19) 6 A I R 

ui 9 4L(F 7 B) (F i B,) ' ( ’ 42) 29 A - L R - 1912 

Alan. 41 (F. b.), Approved, [P 264 O 2] 

tb ® order u ° d er O. 21 , R. 58 is passed 
OTnn 8 ?l e . bas h* 30 " held “nd proceeds on the 
ground that the application under O. 21, R. 68 ie 

end^ ! l ! e , 0au3 , 9 .‘ he ' lUachment hft3 ““e to an 
na or that tho claim cannot bo adjudicated upon 


after the sale, the provisions of R. 63 would have ^ 
no application. In such a case the question whether 
the application under O. 21, R. 58 wa3 made before 
or after the sale, is immaterial inasmuch as the 
material date is not the date when the application 
was filed but the date when the Court passes an 
order on the application. Order 21, R. 58 (2) read 
with O. 21, R. 60, indicates that the application 
under O. 21, R. 58 must be decided before sale. It 
is true that after the sale is held, it is liable to be 
eet aside on several grounds within 30 days at the 
expiration of which it becomes absolute, but the 
rights UDder the sale come into existence at its date 
and not when it is made absolute, and the claim 
under O. 21, R. 58 must be disposed of before the 
right of the auction purchaser begins from the date 
of the sale. Consequently, where an order is passed 
by the executing Court even within one month after 
the sale actually took place to the effect that the / 
Court had no jurisdiction to pass any order on the 
merits on the claim petition and dismisses it on 
that ground, it does not fall under O. 21, R. 63 : 

16 C. W. N. 1029 and (*37) 24 A. I. R. 1937 Cal. 
390, Rel. on; (’24) 11 A.I.R. 1924 Pat. 76, Approv¬ 
ed; (’39) 26 A, I. R. 1939 Pat. 430, Not approved. 
Case law discussed . (P 266 C 1] 

Moreover R. 63 states that subject to the result 
of the suit the order shall be conclusive. That 
means that the order mu9t relate to the merits of 
the claim and must not be passed on the prelimi¬ 
nary ground that the Court cannot enquire into the 
merits of the claim : (’24) 11 A.I.R. 1924 Cal. 744; 
Rel. on. [P 266 C 1] 

C. P. c._ 

C40) Chitaley, O. 21, R. 53 N. 5 Pt. 1; O. 21, 

R. 63 N. 5 Pta. 3 to 5; N. 6; N. 16. q 

(•41) Mulla, Page 838 Pt. (f); Page 847 Pt. (d); 
Page 848 Pt. (r); Page 849 Pt. (c); Page 850 
Pta. (e), (h). 


S. R. Parulekar — tor Appellant. 

S. G, Chilale — for Respondents. 

JUDGMENT. — This is an appeal by the plain¬ 
tiff in a suit to recover possession of certain proper¬ 
ties. The facts whioh have led to the appeal are 
shortly us follows : Defendants 1 to 4 are brothers 
constituting a joint family having an undivided 
one-fourth share in the suit lands. They had mort¬ 
gaged them with possession to one Mirza Abdul 
Begg for Rs. 200 some time before 1930. On 25th 
March 1930, defendants 3 and 4 redeemed the pro¬ 
perty from the mortgagee. Defendant 3 had contri- 
buted Rs. 50 for his one-fourth share, and the 
balance of Rs. 150 was paid by defendant 4 on bo -ft 
half of himself and defendants 1 and 2. He was 
thus subrogated to the position of the mortgaceo 
Mirza so far as the shares of defendants 1 and 2 
were concerned. Qno Kadgauda had obtained a 
d 1 ?° ree "gainst defendant 1 alone, and ho 
filed Darkhast No 345 of 1935 for bringing his one- 
fourth share in the suit property to sale. On 12th 
February 1 9 36, defendant 4 applied to the Court 

u “ der ^ 58, Civil P - ° > 19 °S. have the 

f' 6 o'defendant 1 sold subject to the incumbrance 
daetolnm by virtue of the subrogation. 
The sale, whioh had not been stayed during the 
pendenoy of this application, took place on 16th 
July 1930, and the present plaintiff became the 
auction purchaser. The claim petition came for 
hearmg on 11th August 1936, after the sale had 
taken place. The Subordinate Judge was of the 
opinion that os the sale had already taken plaoo, 
the previous attaohment of the property at the in- 
stance of the deoree-holder was no longer subsisting 
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and that the application wasliable to be rejected as 
not tenable. In his view the attachment having 
come to an end, the claimant could not get the sale 
set aside or take steps to bind the purchaser by 
virtue of any order in that application. The appli¬ 
cation was, therefore, dismissed. No suit to have 
the order of dismissal set aside and to have his 
claim established was brought by the claimant 
defendant 4 within one year after the passing of 
that order. Thereafter he sold bis rights under the 
mortgage to which he bad been subrogated to defen¬ 
dant 5 on 2nd February 1937. The plaintiff as the 
auction purchaser in the execution sale filed the 
present suit on 22nd March 1938, to recover one- 
fourth share in one land and one-eighth share in 
the other land of defendant 1. His case was that 
as defendant 4 did not file a suit under 0.21, R. 63, 
within one year from the date of the dismissal of 
his application, he was precluded from setting up 
his rights under the incumbrance, and that the 
plaintiff had, therefore, acquired the entire rights 
in the property without any burden in favour of 
defendant 4. 

The suit was defended by defendant 4 and the 
main question was whether he was debarred from 
setting up the charge in view of the dismissal of 
his application in the claim proceedings. The trial 
Judge held that he was debarred because his appli¬ 
cation was made under 0. 21, R. 58, and the order 
thereon came under R. 63. That being so, he ought 
to have filed a suit within one year from the date 
of the order, and he had therefore lost his right in 
the present suit to set up his claim which bad been 
rejected by the executing Court. On appeal by 
defendants 4 and 5, the Assistant Judge reversed 
that decision and held that the rights of those 
defendants relating to the incumbrance on the pro¬ 
perty had not been lost by the order in the claim 
proceedings as it was not necessary for them to set 
it aside within one year under Art. 11, Limitation 
Act. The learned appellate Judge has distinguished 
the decision of this Court in 35 Bom.L.R. 147, 1 
and has followed the two decisions of the Madras 
High Court in 45 Mad. 8272 and A.I.R. 1935 Mad. 
328, 3 in taking the view that the dismissal of the 
claim petition on the ground that it was not tenable 
after the sale took place was not an order under 
0. 21, R. 63. He, therefore, allowed the appeal. 
The plaintiff has now appealed to this Court and - 
the main contention of his learned advocate is that 
the order passed by the executing Court must be 
taken to be one under 0. 21, R. 63, with the result 
that a suit ought to have been filed within one 
year from the date of the order. 

Rule 58 of 0.21 says that where any claim is pre¬ 
ferred to, or any objection is made to the attachment, 
of any property attached in execution of a decree on 
the ground that such property was not liable to 
guch attachment, the Court must proceed to in¬ 
vestigate the claim or objection, provided that no 
such investigation shall be made where it considers 
that the claim or objection was designedly or un¬ 
necessarily delayed. It is further provided that 
whore the property to which the claim applies has 
beeir advertised for sale, the Court order ing the sale 

1. (’33) 20 A.I.R. 1933 Bom. 190 : 144 I.C. 993 : 

57 Bom. 213 : 35 Bom.L.R. 147, Trimbak v. 


?T'23)' 10 A.I.R. 1923 Mad. 76 : 70 I.C. 648 : 46 
Mad. 827 : 43 M.L.J. 467, Abdul Eadir v. Soma- 
mndaram Chettiar. _ _ OAC 

. (’85) 22 A.I.R. 1935 Mad. 328 : 156 I.C. 906, 

landasami v. Sivagurunatha. 


may postpone it pending the investigation of the 
claim. Then R. 63 says that where a claim or an 
objection is preferred, the party against whom an 
order is made may institute a suit to establish the 
right which he claims to the property in dispute, 
but, subject to the result of such suit, if any, the 
order shall be conclusive. Article 11, Limitation 
Act, prescribes a period of one year for a 6uit by a 
person against whom an order is passed on a claim 
preferred to or an objection made to the attachment 
of property in execution of a decree. 

It is contended on behalf of the appellant that 
under those provisions of law where an application 
had been made by a claimant objecting to attach¬ 
ment and an order had been passed against him, he 
mu3t institute a suit to establish his claim within 
one year from the date of the order. It is true that 
R. 63 speaks of an order and does not specify the 
nature of the order. But in order to see what the 
nature of the order should be, we must read all the 
rules from 54 to 63 and determine the intention of 
the Legislature. This point has been considered in a 
number of cases of different High Courts. They may 
be broadly divided into two classes, firstly, where 
the order on the application had been passed before 
the property was sold in execution, and, secondly, 
where it was made after the sale took place. The 
decisions in 35 Bom.L.R. 147,1 41 Mad. 985,* A.I.R. 
1935 Mad. 328 s and (1941) 2 M.L.J. 956* are cases 
falling under the first class where the order was 
passed before the sale although the reasons for 
passing the order were different in all these cases. 
In 35 Bom.L.R. 1471 the order was passed because 
the application fell under the proviso to R. 58. In 
41 Mad. 985 4 the order was passed because the 
application was filed late and therefore the Court 
refused to investigate the claim. In A. I. R. 1935 
Mad. 328* the application was allowed to be with¬ 
drawn by the claimant, and in the last case in 
(1941) 2 M.L.J. 956 6 the application was not pressed 
at the hearing. In A. I. R. 1935 Mad. 328 s it was 
held that the order did not fall under R. 63 as the 
claim had not been disposed of on merits, while in 
the other three cases the decision was that it fell 
under that rule. It may be taken that where an 
order is passed, either on merits or on the acquie¬ 
scence of the applicant, before the salo has taken 
place, it is an order dismissing the application of 
the claimant, and that it must, therefore, fall 
under 0. 21, R. 63. 

The second class may be sub-divided into two 
kinds, first, where the application of the claimant is 
made after the sale is held, and, second, where it is 
made before the sale but the order thereon has been 
passed after the sale. With regard to these two sub¬ 
divisions, there has been difference of opinion among 
the High Courts. In 55 Mad. 251,which is a deci¬ 
sion by a single Judge, the view taken was that the 
executing Court can consider a claim under 0. 21, 
R. 58, even if the application was made after the 
sale, and that the order on such an application 
would be governed by 0. 21, R. 63. The decision 
was also based on the ground that the case fell 
within the provis o to R. 58, that is to eay, there 

4. (’19) 6 A. I. R. 1919 Mad. 738 : 48 1.0. 270 : 41 

Mad. 985 : 35 M.L.J. 335 (F. B.), Venkataratnam 
v. Ranganayakamma. _ n m-j. 

5. (’42) 29 A. I. R. 1942 Mad. 41 : l^ 1 - 0 - 197 - 
I. L. R. (1942) Mad. 386 : (1941) 2 M. L. J. 956 
(F. B.), Cananore Bank, Ltd. v. Maahavi. 

6 . (’31) 18 A. I. R. 1931 Mad. 782 : 184 I. 0. 809 . 
65 Mad. 251 : 61 M.L.J. 884, Jagannadham v. F. 
Pydayya. 
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a was unnecessary delay on the part of the claimant. 
The reason given for the decision was that the 
attachment must bo deemed to bo subsisting even 
after the sale took place and to be continuing till 
any of the three occasions mentioned in 0. 21, 
R. 55, had occurred. The previous decision of the 
same High Court in 45 Mad. 827, 2 was sought to 
be distinguished on the ground that there the lower 
Court had refused jurisdiction and bad not acted 
under 0. 21, It. 58. In the lattor decision the Chief 
Justice, to whom the matter was referred on account 
of difference of opinion between the two Judges who 
originally heard the appeal, was of the opinion on 
the facts that the claim petition must have been 
made after the sale actually took place though on 
the same day, and that the application having been 
dismissed on the ground that the sale had already 
been concluded, the order passed by the executing 
6 Court did not /all under 0. 21, R. 58. Thisdecision 
is inconsistent with that of the single Judgo in 
55 Mad. 251.® The observations of the Full Bench 
in the latest decision of the Madras High Court in 
(1941) 2 M. L. J. 956, 6 are contrary to the decision 
in 55 Mad. 251. 6 The order of the executing Court 
in the Full Bench case was passed before the sale 
took place, but it was observed that the dismissal 
of a petition presented after the Court had sold the 
attached property on the ground that the Court had 
no jurisdiction to entertain it can scarcely be re¬ 
garded as an adverse order which was required to 
be set aside under 0. 21, R. 63. The reasoning in 
55 Mad. 251,® that the attachment subsists even 
after the sale takes place under 0. 21, R. 55, is not 
convincing. The rule says that where the decretal 
amount is paid into Court or satisfaction of the 
c decree is otherwise made through the Court, or the 
decree is set aside or reversed, the attachment shall 
he deemed to be withdrawn. But the question is 
not when the attachment should be deemed to have 
been withdrawn but whether the order on an appli. 
cation under R. 58 is required to be made before 
the sale lakes plnco. It is provided in suh-r. (2) of 
that rule that the sale may be adjourned pending 
the investigation of a claim preferred under sub- 
f" J"u* 1 a ' 0D 8 w <th the provisions of R. 60 
indicates tho intention of the legislature that the 
application should be decided before the sale, and 
if, therefore, the Court refuses to deal with it after 
the sale bad somehow taken place, the order of 
refusal cannot come under R. 63. 

The same criticism in my opinion, applies to ano- 
ther case on which reliance has been placed on behalf 
of the appellant namely I.L.R, (1940) Nag. 3067 
There it was held that the objection to attachment 
after the sale took placo was tenable under 0. 21 , 

fift he ^t er . dls “ is3in 8 tl >0 objection fell 

R M tk i aDd a? ? “i* had t0 be filed u °der 
on uli' dud 8 e based hisdecision mainly 
on 65 Mad. 251,6 and he also accepted the reasoning 

Sri-r °- , 2 !:V 6 - Thcr ® «• on tbiTS 

two decisions of the Tatna High Court, which are 
opposed to each other. In A. 1. R. 1924 Pat. 768 

mrat’mi that 1 j 6 Sal ° t00k place the attach¬ 
ment was ipso facto determined and the Court had 

0 21 D R r fifi D Vh - t0 tr? tho claim ““dec 

P, ' B8 \ Thore the claim application was made 

before the sak, and thereafter tho sale took place 
and after the sale the olaim objec tion was allowed! 

7 t W'tLX*- 1938 Nagl 476 : 178 L c - 410 • 

Hnraain 1940 NB8, 3 ° 6, Ramobandra Kayam 

£ 24 ) 11 A.I.R. 1924 Pat. 76 : 74 I, 0. 87 • 4 
P-L.T, 544, Puhupdei Kuar v. Rainoharitar, 


It was held that the decree-holder need not have c 
filed n suit under 0. 21, R. 63. This decision was 
by a division bench, but in a subsequent decision in 
A.I.R. 1939 Pat. 430, 9 a SiDgle Judge of that High 
Court refused to follow the former decision and held 
that where an application under 0. 21, R. 5$, was 
filed but was not heard till after the 6ale was held, 
the Court did not cease to have jurisdiction to hear 
the application merely because the sale had already 
taken place. 

The High Court at Rangoon has held in 5 Rang. 
751 10 that an application for removal of attachment 
under 0. 21, R. 58, Civil P. C., should be made 
before the property attached has been sold, and that 
a Court acts in excess of jurisdiction if it entertains 
such application after the sale. The learned Judge 
there followed the decision of the Calcutta High 
Conrt in 16 C.W.N. 1029.H It was held in this 
latter case that the Court acted in excess of its f 
authority and in violation of the express provisions 
of the statute in allowing a claim petition preferred 
under 0. 21, R. 58, after the property attached was 
sold. The facts of that case were very much similar 
to those of the present case. The claim was pre¬ 
ferred there in February 1911, the property was 
sold in April, and tho order was passed in August 
of that year. Rules 58 and 60 were construed 
together and it was held that R. 60 indicated that an 
order upon an application under R. 58 must be 
made before the sale had taken place and upon the 
ealo the application by which the claim had been 
preferred ipso Jado terminated. That view has 
been adhered to by that High Court in a later de¬ 
cision in 41 C.W.N. 845.13 It was thero held follow, 
log 16 C.W.N. 1029H and differing from 55 Mad, 

251 that after a sale had taken placo the executing ^ 
Court bad no jurisdiction to entertain a claim or V 
objection filed under 0. 21, R. 58, even though the 
application might have been made prior to the 6ale 
and the sale might not have been confirmed at the 

, order ; Thero the application under 
K. 58 filed before the sale was dismissed for default 
after the salo, and it was held that a suit brought 
more than one year after the date of the order was 
not barred under Art. 11, Limitation Act, because 
the order did not fall under 0. 21, R. 63. 

Lastly, there is a decision of the Lahore High 
Court in 19 Lab. 5937» It was held there that the 
executing Court had no jurisdiction to entertain a 
claim or objection under 0. 21, R. 58, after the sale 
in execution bad taken place, and that no declaratory 

it under 0. 21, R. 63, was, therefore, competent. 

^^' n,0 ?u Wa9 v expressed that itmftde “o difference t 
h0 obj ?° tion8 nnder 0.21, R. 68, were h 
mado before or after the confirmation of the sale 

tTtW.S? th6 t * wasoonflrmed the title passed 
A,,® a " c ‘ 10 ° Purchaser from tho date of tho sale. 

As I said before th is appeal falls under tho second 

cbu'mnf v ° ! -‘ be 6e f° n . d ° lMa ’ namel y. where tho 
» S “ ade . bo,ore the date of the sale 
^disposed of after it took place either on t ho 

9. ( 39)26 A.I.R. 1939 Pat, 430 • 183 I C 371 

lo^sfif Vi KW* Bha 8 wa °- ’ ’ ’ 

TW7K1 5 W I,R ‘ 1 ® 28 Ran 8- 80 : 107 I.C. 161: 5 

11 f-121 Jb M rw 8 m° Pav ‘ Maun 8 Kwa ' 

su I C - 53 - Gop ^ 

*85 J 3 / 1 / {A 1 *: 1887 Cal. 390 : 172 1,0. 603 : 

°' W ' N ' 8i5 ' SiaU 0h “™ 

C?®) 25 1938 Lah, 568 : 177 I G 99A . 


2GG Bombay Yithaldas v. Lakhmidas (Chagla J.) 


A. I. R. 


^ ground of default of the petitioner or on the ground 
that the application cannot be heard after the sale. 
The two decisions of the Calcutta High Court in 
16 C. W. N. 102911 and 41 C. W. N. 84512 are 
similar to the facts of the present case. The deci¬ 
sions relating to the disposal of the application be¬ 
fore the sale stand on a different footing, because an 
order passed in such a case clearly falls under R.58 
and as such would be governed by R. 63. But where 
the order is passed after the sale has been held and 
proceeds on the ground that the application is not 
tenable because the attachment has come to an end 
or that the claim cannot be adjudicated upon after 
the sale, the provisions of R. 63 would have no 
application. 

It is urged on behalf of the appellant that the 
case, where the claim has been advanced before the 
sale, stands on a different footing from the claim 
6 petition preferred after the sale, because in the 
former case the application having been filed at a 
time when the attachment was subsisting, the Court 
was bound to dispose of the application even after 
the sale was over, and any order disposing of such 
an application would be an order under R. 63. But 
the material date is not the date when the applica¬ 
tion was filed but, as I have shown above, the date 
when the Court passes an order on the application. 
It is then contended that so long as the sale is not 
made absolute, it cannot be said that the sale pro¬ 
ceedings are over and that therefore the Court can 
pass an order on the merits before the sale is made 
absolute. It is true that after the sale is held, it is 
liable to be set aside on several grounds within 
thirty days at the expiration of which it becomes 
absolute, but the rights under the sale come into 
- existence at its date and not when it is made abso¬ 
lute, and the claim is to be disposed of before the 
right of the auction purchaser begins from the date 
of the sale. I think the reasoning of the Calcutta 
decisions is correct and I prefer to follow them and 
hold that where an order is passed by the executing 
Court even within one month after the sale actually 
took place to the effect that the Court had no juris¬ 
diction to pass any order on the merits on the claim 
petition and dismisses it on that ground, it does not 
fall under 0. 21, R. 63, Civil P. C. Moreover R. 63 
states that subject to the result of the suit the order 
shall be conclusive. That means that the order 
must relate to the merits of the claim and must not 
be passed on the preliminary ground that the Court 
cannot inquire into tho merits of the claim : see 51 
Cal. 548.H For all these reasons, I am of the opin¬ 
ion that the order of the executing Court in the 
d present case being not governed by the provisions of 
0. 21, R. 63, it was not necessary for defendant 4 
to briDg a suit within one year to establish his 
claim. The decision of the lower appellate Court is 
confirmed and the appeal is dismissed with costs. 

G.N./R.K._ Appeal dismissed . 

14 . (*24) 11 A.I.R. 1924 Cal. 744 : 83 I.C. 233 : 51 

Cal. 548 : 39 C. L. J. 418, Najimunnessa Bibi v. 

Nacharuddin Sardar. 
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Vithaldas Damodar—Plaintiff 

v. 

Lakhmidas Earjiwan and others — 

Defendants. 

Suit No. 19 of 1941, Decided on 16th April 1942. 


* Civil P. C. (1908), O. 26, Rr. 7 and 8 — 
Witness examined on commission—Deposition 
must be tendered in evidence—If party examin¬ 
ing does not tender, opposite party can be al¬ 
lowed to tender same. 

Both on the construction of Rr. 7 and 8 of 0. 26 
and also on the long and well-established practice 
on the original side of the Bombay High Court, the 
depositions of witnesses taken on commission have 
got to be tendered as evidence and admitted by the 
Court as evidence before they become evidence in 
the case. No Court can compel a counsel to lead any 
particular kind of evidence or tender any evidence 
if he does not wish to do so. There is, however, 
nothing in 0. 26, R. 8, which contemplates that 
evidence taken under a commission could only be 
tendered by the party who had the particular wit¬ 
nesses examined on commission. Once the commission 
is returned and the depositions form part of the 
record, it is open to either party to tender those 
depositions as evidence. If the party examining the 
witness does not wish to tender the evidence the 
opposite party can be allowed to tender the same : 
9 C.W.N. 794 and 30 Cal. 999, Foil .; 26 Cal. 591; 
35 Cal. 28 and 36 Cal. 566, Expl. t and Dialing. 

[P 268 C 1, 2] 

C. P. C._ 

(*40) Chi'taley, 0. 26 R. 7, N. 4 Pt. 1; R. 8, N. 2 
Pt. 1. 

(*41) Mulla, Page 988 Pts. (a) and (b). 

D. N. Bahadurji and M. J. Mehta — 

for Plaintiff. 

M. P. Amin —for Defendant 1. 


ORDER. — Mr. Amin raises a very interesting 
point of practice. On 29th September 1941, by a , 
consent Judge’s order, at the instance of defen¬ 
dant 1, a commission was issued to Calcutta for the 
examination of certain witnesses. Liberty was given 
to the plaintiff to join in that commission and to 
examine witnesses on bis behalf if he was so advised 
after giving the names of such witnesses to defen¬ 
dant 1 one week before being examined. Pursuant 
to the order the plaintiff examined Gordhandas on 
commission. Mr. Bahadurji who appears for the 
plaintiff closes hife case without tendering the evi¬ 
dence of Gordhandas. Mr. Amin for defendant 1 
contends that os soon as tho commission was re¬ 
turned the evidence taken on commission became 
evidence in the case and, without Mr. Bahadurji 
tendering it, it is evidence on which he is entitled to 
rely. Mr. Amin contends in the alternative that in 
any case Mr. Bahadurji is bound to tender that 
evidence. Mr. Amin relies on 0. 26, R. 7, Civil 
P C., 1908. This rule provides that where a com¬ 
mission has been duly executed.it shall be returned, 
together with the evidence taken under it, to the 
Court from which it was issued and the evidence 
taken under it shall form part of the record of the 
suit. Mr. Amin's contention is that as the evidence 
is already part of the record it is no longer necessary 
formally to tender it. 

It has been a long standing practice on the origi¬ 
nal side of this Court that evidence taken on com¬ 
mission i 3 always formally tendered, and objections 
to the evidence are considered when the evidence is 

being read by the counsel tendering it, and until it 

has been admitted neither party has the right to 
make use of it. Mr. Bahadurji, 7 h f ? | ls ^J er t ^ B 1 3 n ^ 
and a very respected member of ex^nTs 

that, as far as his experience goes, which ex 
over a period of more than forty years, he has 
always known that to be the practiceon tho or^imil 
side of this Court. This point also arose for consi- 
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deration in the Calcutta High Court, andtbeautho- 
a rities to which I shall presently refer have clearly 
Jaid down that the practice on the original side of 
tbe Calcutta High Court is similar to the practice 
prevailing here and which has been vouched for by 
Mr. Bahadurji. In 9 C. W. N. 7941 Bodily J. 
decided that the evidence taken on commission does 
not become evidence in the suit until the same has 
been tendered and read as evidence in the suit by 
the party in whose behalf it ba9 been taken. Then 
in 30 Cal. 999 2 Sale J. considered the practice pre¬ 
vailing on the original side of the Calcutta High 
Court and was of the opinion that the practice for a 
long time on the original side of that High Court 
had been that until evidence taken on commission 
had been tendered and admitted as evidence in the 
suit, neither party bad tbe right to make use of it. 
He was further of opinion that that practice had 
6 been well founded in principle. 

Apart from these authorities, I think that 0. 26, 
R. 8, itself contemplates that tbe evidence which is 
recorded on commission has got to bo read as evi- 
deuce before it becomes evidence, because R. 8 says 
that evidence taken under a commission shall not 
be read as evidence in the suit without the consent 
of the party against whom the same is offered until 
the conditions laid down in cl. (a) of that rule are 
satisfied. In my opinion, under R. 7 of 0.26, the evi- 
dence taken on commission forms part of the record 
in the same way as pleadings, affidavits and other 
documents of a snit form part of the record of that 
suit. If I were to give the construction to R. 7 for 
whioh Mr. Amin contends, it would really mean 
that the evidence taken on commission, whether 
part of it was inadmissible or irrelevant or not, 
c would automatically become evidence as soon as the 
commission was returned and it formed part of the 
record. That surely cannot be the construction of 
R. 7, because it is well known that the commissioner 
who takes evidence on commission has no authority 
to reject any evidence. All that he can do is to note 
the objections taken by counsel appearing on behalf 
of the party while commission evidence is being 
taken, and aftor having noted the objections he has 
got to record the evidence given by the witnesses. It 
is only when the evidence is read before the Court 
and tendered as evidence that the questions of 
admissibility and relevancy are considered. 

Mr. Amin relies on three other decisions of the 
Calcutta High Court. First, Mr. Amin relies on a 
decision id 26 Cal. 691,3 which W as a decision of a 
Judge on tbe original side, and on the observation 
of Stanley J. that having regard to the language of 

% ® 89 i P - C - 1882 - (which corresponds U> 
0. 26, R. 7), the plaintiff was entitled to refer to the 
evidence as a matter of record. What happened in 
that case was that Mr. Bannerjeo appearing for the 
plaintiff wanted to refer in hie opening to the evi. 
dence of a certain witness taken on commission, 
and objection was taken to hie doing so by counsel 
on the other side, and all that tbe learned Judge 
hold in that case was that as the commission had 
been returned and the evidence formed part of the 
record, counsel was entitled to refer to it in his 
opening. That decision did not really decide that 
the evidenco on commission became ovidenee as soon 
a s the commission was roturned . In any case the 

^ N> 794 > Hemanta Kumari v. Banku 

Behan Sikdar. 

2. (’°3) 30 Cal. 999 : 7 C. W. N. 784, Kusum 
Kumari Roy v. Satya Ranjan Das. 

Bose^ 26 Cal ’ 691 ’ NistariQi Da8366 v - NundoLall 


subsequent decisions of the Calcutta High Court to 
which I have referred, namely, 9 C.W.N. 794 1 and 
30 Cal. 999 2 clearly lay down what the practice on 
the original side of the Calcutta High Court i3. 

Secondly, Mr. Amin relies on a later decision of 
the same Court in 35 Cal. 28, 4 where the practice 
of the mofussii Courts in Calcotta was considered. 

In that case the Court of first instance,on the plain¬ 
tiff’s application to read the evidence of a certaiQ 
witness taken on commission as a part of the record 
of the case, permitted bim to do so. On appeal, the 
Subordinate Judge refused to refer to the evidence 
taken on commission as not being evidence in the 
case. From the judgment of the Subordinate Judge 
there was an appeal to the Calcutta High Court, 
and the Appellate Bench consisting of Holmwood 
and Sharfuddin JJ. held that tbe Subordinate Judge 
was wrong in excluding the evidence of the witness 
taken on commission which bad been read by counsel / 
for tbe plaiotiff. It is to be noted that in this case 
the witness was examined by tbe defendants on 
commission, the deposition was filed on the record, 
and the defendants refused to tender that evidence. 
This evidence was then tendered by counsel for the 
plaintiff and was admitted by the Court of first 
instance. Under these circumstances the judgment 
of Holmwood and Sharfuddin JJ. does not in any 
way support the contention of Mr. Amin. 

Thirdly, Mr. Amin relies on a decision of the 
same Court in 36 Cal. 566. 6 In this case the matter 
came on for hearing before the Subordinate Judge. 
The plaintiff’s witnesses were not present in Court, 
and an application for adjournment was made and 
was refused. The plaintiff was unable to carry on 
the suit in the absence of his witnesses, and the 
Court dismissed the suit. Certain witnesses had g 
been examined on behalf of the plaintiffon commis¬ 
sion. The plaintiff appealed to the High Court of 
Calcutta, and it was contended by him in appeal 
that the Subordinate Judge should not have dis¬ 
missed the suit but should have decided iton merits 
inasmuch as there was evidence on record on behalf 
of the plaintiff which had been taken on commis¬ 
sion. The Court of appeal in its judgment said that 
in its opinion where the circumstances mentioned 
in S. 390 (which corresponds to 0. 26, R. 8) which 
would exclude the deposition from being read as 
evidence in the suit did not exist, there was no 
reason why the deposition should be formally ten¬ 
dered before it could be treated as evidence in the 
case. The appeal Court was considering a case from 
the mofussii, and though it considered the two de¬ 
cisions to which I have referred, viz., 9 C.W.N. 7941 
and 30 Cal. 999* it came to the conclusion that 
hose decisions only applied to the original side of 
the Calcutta High Court, and that as far as the 
mofussii was concerned, that practice did not 
govern the mofussii Court, and in its view on a 
true construction of 0. 26, R. 7. the evidence taken 
on commission became evidence as soon as the com- 
mission was returned. With great respect to the 
Irnned Judges I do not agree with the reasoning 
underlying their judgment. They refer to the argu- 
ment advanced before them that the mere fact that 
the deposition forms part of the record does not 
make It evidence because everything that is on the 

n “J* 66 e T idenoe in the 8uit *iU U Has 

ln tho marmor contemplated 
by law. In their op inion this was merely a plausible 

4 Chandnf ^ ““ Gobiuda v - s ^hindra 

5 il C L J 8 So m? : 1 J* °* MU : 18 C -W.N. 526 : 

11 UUJ. 150, Dhanu Ram Mahto v.Murli Mahto. 
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a argument, and they further thought that it was 
merely an idle formality not contemplated by the 
Code to require that the deposition should be for¬ 
mally tendered in evidence. But later on, in their 
judgment they observe (p. 571) : “If the opponent 
of the party who relies on the deposition has any 
objection to its admissibility, it is open to him to 
urge that point.’* It is not suggested at what stage 
and under what circumstances that point could be 
urged if the evidence on commission is already evi¬ 
dence in the case. In any case this decision merely 
refers to the practice in the mofussil Courts and 
does not in any way detract from the earlier deci¬ 
sions of the Calcutta High Court laying down the 
practice on the original side of that Court. 

It seems that in England the practice is similar 
to the practice prevailing on the original side of the 
Calcutta High Court and on the original side of this 
& Court. Of course in England the practice i3 based 
on the rules of the Supreme Court, and the parti¬ 
cular rule on which the practice is based is dif¬ 
ferently worded from the rule of our High Court. 
Under 0. 37, R. 18 of the Rules of the Supreme 
Court, 1883, no deposition shall be given in evi¬ 
dence at the hearing or trial of the cause or matter 
without the consent of the party against whom the 
same may be offered unless the conditions laid down 
in that rule are satisfied. So that rule itself con¬ 
templates that a deposition has got to be given in 
evidence, and it is not already evidence merely be¬ 
cause the commission has been executed and re¬ 
turned. Further, 0. 37, R. 35 provides for notice 
having to be given by parties who want to make 
use of depositions filed or made before issue joined. 
This also suggests that a party who has obtained 
c evidence on commission has got to make up his 
mind whether he wishes to make use of the deposi¬ 
tion or not and to let the other side know about it 
in time. I, therefore, hold that both on the con¬ 
struction of Rr. 7 and 8 of 0. 26, Civil P. C., and 
also in order to give effect to the long and well esta¬ 
blished practice on the original side of this Court, 
the depositions of witnesses taken on commission 
have got to be tendered as evidence and admitted by 
the Court as evidence before they become evidence in 
the case. As regards the second contention of Mr. 
Amin that Mr. Bahadurji is bound to tender the evi¬ 
dence of Gordhandas because he had Gordhandas 
examined on commission, Ido not think there is any 
force in that contention. No Court can compel a coun¬ 
sel to lead any particular kind of evidence or tender 
any evidence if he does not wish to do so. 

Mr. Amin relies on the term of the consent 
d Judge’s order. This order provides inter alia : 
“And I do by and with such consent further order 
that the evidence so to be taken on commission be 
read as evidence in this suit subject to all just 
exceptions.*' Mr. Amin argues that what the parties 
consented to was that the evidence taken on com¬ 
mission would be read as evidence at the trial. I 
do not think that that is a correct reading of that 
order. This is a formal proviso which is inserted 
in every order made by the Judge in chambers on 
a summons for commission where he orders the 
issue of commission. All that it provides is that 
subject to all just exceptions the evidence taken on 
commission is to be read as evidence in the suit. 
One of such just exceptions certainly would be if the 
evidence is not tendered by either party and if the 
parties come to the conclusion that it was not worth 
while tendering that evidence for one reason or 
another. Finally, Mr. Amin contends that if Mr. 
Bahadurji does not wish to tender the evidence of 
Gordhandas, he should be allowed to do so. In my 


opinion Mr. Amin is entitled to tender the evidence 
of Gordhandas and make that evidence as part of * 
his own case. There is nothing in 0. 26, R. 8, 
which contemplates that evidence taken under a 
commission could only be tendered by the party who 
had the particular witnesses examined on commis¬ 
sion. Once the commission is returned and the de¬ 
positions form part of the record, it is opentoeither 
party to tender those depositions as evidence. As a 
matter of fact in 30 Cal. 9992 evidence had been 
taken on commission by the defendant and the 
plaintiff wanted to take advantage of that evidence 
without tendering it and without making it part of 
her case, and Sale J. in his judgment specifically 
refers to this fact in deciding that the plaintiff was 
not entitled to rely on that evidence, she not having 
tendered it and made it part of her case. I would, 
therefore, permit Mr. Amin to tender the evidence 
of Gordhandas on commission and will decide its / 
admissibility on its merits. 

R.K. Order accordingly . 
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Vishvanath Haibalrao Deshpande — 

Defendant 1 — Appellant 

v. 


Ranganath Dhondo Deshpande and 
others — Plaintiffs — Respondents . 

Letters Patent Appeal No. 10 of 1941, Decided on 
5th January 1942, against decision of Wassoodew J., 
in S. A. No. 715 of 1939. 

(a) Adverse possession — Relationship of ^ 
landlord and tenant established — Tenant can¬ 
not merely by asserting title inconsistent with 
that relationship convert into adverse posses¬ 
sion — Onus cannot shift to landlord to refute 
claim — In such cases character of entry be¬ 
comes material in determining whether rela¬ 
tionship of landlord and tenant existed (Per 
Wassoodew J.). 

Where in a claim to permanent tenancy made by 
a person who has paid rent to a landlord for years 
or from year to year, the relationship of landlord 
and tenant is once assumed between the parties or 
established, it is difficult for the tenant by a mere 
assertion of a title inconsistent with that relation¬ 
ship to convert it into adverse possession, and the 
onus will not shift to the landlord to refute the 
claim : (*24) 11 A. I. R. 1924 P. C. 65 ; (*25) 12 * 
A. I. R. 1925 Bom. 390 ; (*26) 13 A. I. R. 1926 
Bom. 384 and (’34) 21 A. I. R. 1934 Bom. 194, Rel. 
on. [P 270 C 1] 

But in all such cases the question is whether that 
relationship has been established. For that purpose 
it is evident that the character of the entry beoomes 
material. [P 270 C 1] 


Limitation Act — 

(’42) Chitaley, Art. 139, N. 12, Pt. 7;. Arts. 142 
and 144, N. 87. 

(’38) Rustomji, Page 1242, Pts. 1, 2 ; Page 1246, 
Pt. 4; Page 1250, Pt. 6; Page 1251, Pt. 1. 

(b) Tenure — Mirasi right — Nature of (Per 
^assoodew J.)• 

The term mirasdar is usually applied to denote 

ereditability and also permanency of occupation. 

t is undoubtedly qualified by the obligation assum- 
1 by the tenant to remain in possession so loDg as 
e pays the inamdar, or the landlord the customary 
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Q rent or the rent agreed upon between them. So 
° long as he does that, he can enjoy the land from 
generation to generation. [P 270 C 1,2] 

(c) Registration Act (1908), S, 49, Proviso —- 
Collateral purpose — Meaning of (Per Wassoo- 
dew J.). 

Collateral purpose referred to in S. 40, Proviso is 
any purpose other than that of creating, declaring, 
assigning, limiting or extinguishing a right to im¬ 
movable property : 9 Bom. L. R. 393, Bel. on. 

(P 270 C 2] 

(d) Deed — Construction — Construction of 
one document is no authority for construction 
of another (Per Wassoodcw J.). 

The construction of one document cannot be re¬ 
lied upon oa an authority for the construction of 
b another. [P 2 71 C 1] 

(e) Adverse possession — There can be ad¬ 
verse possession of limited interest —. Perma¬ 
nent tenancy can be acquired by prescription 
(Per Division Bench). 

There can be adverse possession of a limited in- 
terest in property and a permanent tenancy can be 
acquired by prescription : 27 Bom. 513, Rel. on : 
C24) 11 A. I. R. 3924 P. C. 65 and (’23) 10 A. I. R. 
1923 P. C. 205, Ezpl.; (*26) 13 A. I. R. 1926 Bom. 
384, Ref. [p 272 C 2] 

Limitation Act — 

('42) Chitaley, Art. 139, N. 5a, Pt. la; Arts. 142 
and 144, N. 95, Pt. 3. 

(’38) Rustomji, Page 1243, Pt. 6 ; Page 1443, Pt. 1. 

0) Registration Act (1908), S. 49, Proviso _ 
e Tenants entering into possession under un¬ 
registered document purporting to create per- 

hew e adml«ii,7 ° 0CUment thou K*> unregistered 
held admissible for ascertaining nature and 

character of tenants possession — Tenants in 

**?“?, 0f document and character of 
possession held entered into possession in as- 

uuXd ° , ml ,M Si ,” u right8 - Tenants held ac¬ 
quired mirasl" rights by prescription. 

v a “ da L°'™,° Villa « e execoted a document 
on 4th November 1918, by which he purported to 

grant to D the father of plaintiffs a perpetual ten- 

s “ is it? «”»•4™. 

V* n . d .“W U ‘ In accordance with the 
f\ e 'i t ° r0d int0 possession of the land and 
Pcaseasion nntil his death. After D\ 

po !r i,,n 01 ,hs 
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plaintiffs could not be regarded as tenants at will or 
tenants from year to year. The character of the 
possession of the plaintiffs and the correspondence 
between tho parties and the large expense incurred 
by the plaintiffs indicated that the entry of the 
plaintiffs was in assertion of the “mirasi” rights 
and the plaintiffs bad acquired that right by pres¬ 
cription : (’34) 21 A. I. R. 1934 Bom. 194; (’24) 11 
A. I. R. 1924 P. C. 65 and ('23) 10 A. I. R. 1923 
P. C. 205, Disting. [P 271 C 1] 

(g) Registration Act (1908), S. 49, Proviso- 
Proviso to S. 49 that unregistered document 
may be looked at as evidence of collateral trans¬ 
action is merely statement of what was held to 
be law even before it. 

The proviso to S. 49 introduced in 1929 to the 
effect that an unregistered document may bo looked 
at as evidence of any collateral transaction not re- / 
quired to be effected by registered instrument, is 
merely a statement of what was held to be the law 
even before that proviso : (’19) 6 A. L R. 1919 P.C. 

44 and 13 Bom. L. R. 162, Ref. (P 271 C 2] 

V. D . Limaye — for Appellant. 

K. N . Dharap and S. T. Abhyankar _ for 

Respondents land 2 ; and 3 and 4, respectively. 

BMSSOODETT J . — This ia a second appeal 
from a deoision of the District Judge of Sholapor in 
a suit to recover possession of the lands, known as 
malai ,* 9 included in Survey No. 1 of the village of 
Nevare which were tho private or “sheri” lands of 
defendant l,the inamdar of that village. The plain¬ 
tiffs alleged that under the terms of an unregistered 
document, dated 4 th November 1918, the defendant 
and his father had created a permanent lease in favour g 

of the plaintiffs’ father one Dhondo, and that they 
were wrongfully dispossessed by defendant 1 in 1936. 
They further alleged in the alternative that they had 
acquired the “mirasi” or permanent rights in these 
landg by adverse possession against tho inamdar. The 
plaintiffs succeeded in the Courts below. The Court 
however held that the document purporting to be a 
lease in perpetuity was not admissible being com- 
puls only registrable under S. 17, Registration Act, 
under the provisions of 8.49 of tho Act to prove the 
terms of the grant or the transaction affocting the 
property or the rights therein. Tho learned District 
Judge id appeal has held that it was admissible in 
evidence for a limited purposo, namely, to prove 
tho charaoter of the possession of the plaintiffs. 
Uj»n the evidence it was fonnd that tho plaintiffs 

oMheTnH a/ pre90ri | t . i0n the tenancy u 

of the lands. Mesne profits were also awarded to the 

t«? ,0 J , th ® P° rl °d of dispossession. Against 

S ‘ d T .u d ! fond » nt 1 has filfl d this second appeal. 

Mr. Jathar for the appellant has urged thatthe 

^BoTIiq" tb V.K 6 aat * l0rity ot *Ws Court in 
58 Bom. 419,1 that the rent note, which was com¬ 
pulsorily registrable and which has in fact not 

I 5 ~ ter ^’*° ann0t be admitted ^r any purposo 
rivT ’ ha -‘ , D ° P r0 sumption of permanent ten! 
aney by prescription could arise by reason of the 

?® f ®f da “{ ? aid a Particular amount of duos 

I A 83 1 and tw° n ° f th ° Privy 51 

- 83, ond tbat ooosequently the view of the 

^1 A.I.R. 1934 Bom. 194 : 150 I C «•;«; . 

58 Bom. 419 : 86 Bom. L R 359 iwin'sKi 5 * 
v. Babasaheb Malhar ' a “° Shlvram 

2. (*24) 11 A.I.R. 1924 P C 65 • ao t n ooo m 
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lower Courts was erroneous. In 58 Bom. 4191 the 
plaintifi who was owner of the lands had leased 
them in 1865 to the defendant's ancestor under a 
rent note dated 17th February of that year. The 
rent note was not registered. Yet in the record of 
rights from the year 1903 upto the year 19*24 the 
defendant s name was entered as a permanent ten¬ 
ant of the lands on the strength of the rent note, to 
which reference was made in the remarks column 
of the record. The plaintifi in 1925 sued to evict 
the defendant from the lands alleging that he was 
an annual tenant. The defence to that suit was that 
the defendant was a permanent tenant, that he had 
acquired the right of permanent tenancy by ad¬ 
verse possession, and that the plaintifi was estopped 
from denying that right having regard to the fact 
that he had received rent from the tenant. 


In first appeal from that decision the learned 
Chief Justice held that the rent note by reason of 
the provisions of S. 49, Registration Act, could not 
affect the immovable property comprised therein or 
be received in evidence of any transaction affecting 
such property, that as the entries in the record of 
rights were based upon that document they were 
erroneous, and that no title to permanent tenancy 
could be acquired by prescription os against the 
landlord, for the presumption would be that the de¬ 
fendant was a yearly or monthly tenant. Barlee J. 
in hi3 concurring judgment did not consider the 
Bombay ruliDgs as to whether a right to permanent 
tenancy could be acquired by adverse possession, for 
that question according to him was a question of 
fact. It is conceded in argument that a permanent 
tenancy can be acquired by prescription and that it 
is recognized in this Presidency that there can be 
an adverse possession of a limited interest in pro¬ 
perty as well as of the full title of the owner: see 
55 I. A. 2125 an a 27 Bom. 515. 3 4 It is indeed true 
that where a claim to permanent tenancy is made 
by a person who has paid rent to a landlord for 
years or from year to year, different considerations 
would arise, and as pointed out in several case3, 
such as 27 Bom. L. R. 890, 5 6 28 Bom. L. R. 743,® 
58 Bom. 4191 and 51 I. A. 83 2 if the relationship 
of landlord and tenant is once assumed between the 
parties or established, it i9 difficult for the tenant 
by a mere assertion of a title inconsistent with that 
relationship to convert it into adverse possession, 
and the onus will not shift to the landlord to refute 
the claim. But in all such cases the question is 
whether that relationship has been established. 
For that purpose it is evident that the character of 
the entry becomes material. It i3 common ground 
that in this case the plaintiffs and their predecessor 
entered upon this property in 1918 contemporane¬ 
ously with the execution of the unregistered docu¬ 
ment. The plaintiffs stated that the character of 
that entry and the subsequent possession were not 
that of a mere annual tenant but that of a miras- 
dar in possession. That term is usually applied to 
denote hereditability and also permanency of occu¬ 
pation. It i s undoubtedly qualified by the obligation 

3. (’28) 15 A.I.R. 1928 P. C. 146 : 109 I. C. 663 : 

7 Pat. 649 : 55 I. A. 212 (P.C.), Kamakhya Nara- 

yan Singh v. Ram Raksha Singh. 

4 . (’03) 27 Bom. 515 : 5 Bom. L. R. 274, Thakore 

Fatesingji v. Bamanji £. Dalai. 

5. (’25) 12 A. I. R. 1925 Bom. 390 j91 I. O. 272 : 

27 Bom. L. R. 890, Juvansmgji v. Dola Chbala. 

6. (’26) 13 A. I. R. 1926 Bom. 384 : 96 I. C. 827 : 

28 Bom. L. R. 743, Satyadhjantirtha Swami Y. 

Raghunath. 


assumed by the tenant to remain in possession so 
long as he pays the inamdar, or the landlord the 
customary rent or the- rent agreed upon between 
them. So long as he does that, he can enjoy the 
land from generation to generation. It i3 this cha¬ 
racter of the original entry and the subsequent pos¬ 
session asserted in this case that is disputed. The 
question is whether for that purpose it is permissible 
to look at the document which is unregistered and 
therefore inadmissible in evidence under S. 49, 
Registration Act. 


That question does not seem to have been argued 
and the authorities which are binding on this Court 
on that point were not considered in 58 Bom. 419.1 
According to the several rulings of this Court, a 
document, which is compulsorily registrable and 
not registered and therefore not admissible as evi¬ 
dence of a transaction affecting immovable property, # 
may be admitted as evidence of collateral facts : see J 
34 Bom. L. R. 415, 7 at p. 423 and 13 Bom. L. R. 
162.® It is pointed out in 9 Bom. L. R. 393,® that 1 
collateral purpose is any purpose other than that 
of creating, declaring, assigning, limiting or ex- 
tinguisbing a right to immovable property. An 
illustration of the application of the rule is fur¬ 
nished by the case decided by the Privy Council in 
46 I. A. 285. 10 That was a suit for a declaration of 
title to an estate which consisted of two villages. 
There was a dispute with regard to mutation pro¬ 
ceedings and it was settled by an oral gift, dated 
8th October 1895. Two days after that gift, that is, 
on 10th October 1895, petitions were filed in the 
Court of the Collector reciting the fact of the gift 
by the donor. Those petitions could not operate as 
valid gifts because under S. 123, T. P. Act, the gift 
required to be validly made by a registered instru- * 
ment. The Collector in 1896 registered the estate 
in the name of the donee. It was held that the peti¬ 
tions could not be used as evidence of the gift. But 
their Lordships of the Privy Council thought that 
they could be referred to as explaining the nature 
and character of the possession. Viscount Cave in 
delivering the judgment of the Board observed as 
follows (page 292) : 

“It should be added that, although the petitions 
of 1895 and the change of names made in the 
register in consequence of thoso petitions are not 
admissible to prove a gift, they may nevertheless be 
referred to as explaining the nature and character 
of the possession thenceforth held by Duraisani 
(donee). In other words, although the petitions and 
order do not amount to a gift of the land, they lead 
to the inference that the subsequent receipt of the h 
rents by Duraisani was a receipt in the character of 
donee and owner of the land, and therefore in her 
own right and not as trustee or manager for her 
mother and aunt.” 

Now, that case does not seem to have been referred 
to either in argument or in the judgment of the 
learned Chief Justice who preferred to follow 511. A. 
83.3 There the tenant had entered as a tenaut-at- 


7. (’32) 19 A.I.R. 1932 Bom. 305 : 138 L C. 433 : 
34 Bom. L. R. 415, Maruti v. Mallapur Shri 
Gopal Krishna. 

8. (’ll) 13 Bom. L. R. 162 : 10 I. C. 748, Hope 
Mills v. Sir Cowasji J. Readymoney. 

9. (’07) 9 Bom. L. R. 393, Bai Gulabbai v. Shri 


t • • 

/>iq\ 6 A I R. 1919 P. C. 44 : 53 I. G. 901 : 
Mad. 244 : 46 I. A. 285 (P. C.), Varada Pillai 
Jeevarathammal. 
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will, Hesubsequently asserted a permanent tenancy, 
and it was held that that assertion could not create 
title by adverse possession. The facts asserted by 
the defendant were not as in 58 Bom. 4191 that he 
entered as a tenant-at-will, and, having regard to 
the view of the Privy Council in 46 I. A. 235, 10 the 
Court was bound to consider the document which 
was inadmissible under S. 49, Registration Act, for 
a collateral purpose, namely, the character of the 
ODtry. With extreme respect, if I may say so, the 
authority in 58 Bom. 4191 is weakened by the omis¬ 
sion to consider the effect of the decision of the 
Privy Council which enables a Court to ascertain 
the character of the possession by reference to the 
unregistered document. Upon the character of that 
possession I accept the view of the Courts below that 
the entry was in assertion of the "mirasi” rights. 
|The correspondence between the parties and the 
large expense incurred by the tenant is suggestive 
of the intention with which he occupied the lands. 
It is material to note that he subsequently rented 
those lands to various tenants and at least to one of 
the rent notes the inamdar is an attesting witness. 
Since 1920 till the date of dispossession in 1936 the 
plaintiffs have been consistently regarding them¬ 
selves as mirasdarsand treating the lands as theirs. 
It has been pointed out that in the rent note3 the 
plaintiffs described themselves as “Malaks” or 
owners of this property. It is urged that the effect 
of those assertions is displaced by the payment of 
rent to the landlord which is tantamount to the 
tenants’ accepting the position of a tenant-at-will or 
tenant from year to year. But the annual payment 
of Rs. 3 was for assessment and not rent and annas 
three for local fund. That was so treated by the 
plaintiffs, and that is the finding of the Courts 
below. It is, however, argued that assuming that the 
document could bo looked upon for ascertaining the 
nature and character of the possession, that docu¬ 
ment does not suggest that any mirasi rights wero 
conferred or that the tenant had entered into pos¬ 
session in that capacity. That argument is not well 
founded. The document has been translated in the 
trial Court’s judgment as follows : 

41 We havo given you this property for cultivation 
for an assessment of Rs. 3-3-0. You will enjoy the 
same perpetually on payment of Rs. 3-3-0 local fund. 
If there is a survey settlement of the village, you 
will pay such assessment as is fixed then. You can 
improve the land and enjoy it.*' 

There is no fixity of assessment, but it was to 
vary according to survey rates. There is no limit to 
the duration of the lease and the tenant is given 
freedom to enjoy the property and improve it os he 
liked. These are indicia, in my opinion, of the per¬ 
manent character of the tenure. It has been pointed 
out that in the construction of certain wills and 
documents the expression ‘always and for ever* has 
not been uniformly regarded aa creating permanent 
or perpetual rights in property. The construction of 
one document could not be relied upon as an autho- 
rity for the construction of another. In the cir- 
cumstances I think the construction placed upon the 

JfS?SriDi qU r? l0B t0r ? S06rtainin 8 character 
of the defendants possession by the lower Courts is 

correct. Upon tho finding that the plaintiffs were 

wrongfully dispossessed by the defendant, the order 

as to mesne profits has been rightly passed. It is un- 

«S Bry ,K t0 t ^ ether th0 la ^lord, notwith. 
standing that tho plaintiffs are permanent tenants 

or mirasdars, oould, in view of the defendant’s 

assertion, inorease the rent on the land. That ones- 

Mon does not arise in these proceedings. Consequently 

this appeal tolls and is dismissed with oosts. 


BROOMFIELD J. — This is an appeal under Q 
the Letters Patent from a de:ision of Wassoodew J. 
The appellant, who was defendant 1 in the Courts 
below, is the inamdar of the village of Nev&re in 
the Sholapur District. On 4th November 1918, his 
father, who was then inamdar, executed a docu¬ 
ment, Ex. 39, by which he purported to grant to 
the plaintiffs a perpetual tenancy of certain land in 
the village on condition that they were to pay the 
assessment and local fund. It is not disputed that 
the terms of this document are such that they 
would create a permanent tenancy, but unfortu¬ 
nately it was not registered and therefore under 
S. 49, Registration Act, 1908, it cannot affect the 
property or be received as evidence of any transac¬ 
tion affecting the property. The plaintiffs, however, 
entered upon the land by reason of this document and 
held possession under it until 1936 when the appel¬ 
lant forcibly dispossessed them. They then sued to / 
recover possession and their suit was decreed both 
by the original Court and the District Judge in 
appeal. The finding of the Courts of fact was that 
although the permanent lease was invalid for want 
of registration, the plaintiffs had acquired the per¬ 
manent tenancy of the land by prescription. Wassoo¬ 
dew J„ who heard the second appeal accepted this 
view. He was to a very large extent Influenced by a 
decision of the Privy Council iu 46 I, A. 285. 10 
There is now a proviso to S. 49, Registration Act, 
to the effect that an unregistered document may be 
looked at as evidence of any collateral transaction 
not required to be effected by registered instrument. 
That is merely a statement of what was held to be 
the law even before this proviso and their Lordships 
of the Privy Council in 46 I.A. 285™ held that one 
of the collateral purposes for which an unregistered 
grant could be received io evidence was the purpose * 
of showing the character of the possession taken and 
held by the grantee. There it was a case of a gift, 
but on principle there seems to be no reason why 
there should be any distinction in this respect be¬ 
tween a gift deed and a permanent lease. 

The case for the appellant is principally based on 
a decision of this Court, 58 Bom. 419/where no 
doubt the facts were very similar. Certain lands 
which belonged to the plaintiff had been leased to 
the ancestor of the defendant under a rent noto in 
the year 1865. It purported to be a permanent 
tenanoy, but the rent note was not registered. In 
1925 the plaintiff sued to ejoct the defendant who 
contended that he was a permanent tenant and had 
acquired the right of pormanont tenancy by adverse 
possession. This claim was negatived by this Court. 

It was held that the rent note was compulsorily h 
registrable, and as it was not registered, it could 
not affect the immovable property comprised therein 
or bo received in evidence of any transaction affect¬ 
ing such property. It was also held that no pre¬ 
sumption of permanent tenanoy by prescription 
could arise by reason of the defendant paying rent 
of a particular amount and that he oould not rely 
on entries in the Record of Rights referring to a 
permanent tenancy because they were simply based 
upon the invalid rent note. As to the first point it 
may be pointed out that neither in the judgment of 
the learned Chief Justice nor in that of Barlee J 
is there any reference to 46 I. A. 285 ,io w hioh does 
not appear to have been cited. But as the only 
evidence as to the nature of the defendant’s posses- 
sion m that case appears to havo been that he had 
continued to pay rent at the same rate, it may well 
be that even if this Court had considered the rent 
note for the collateral purpose of determining tho 
character of the defendant’s possession they would 
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^ not have regarded it as sufficient evidence to prove 
the acquisition of permanent tenancy by adverse 
possession. In any case 58 Bom. 419, 1 is distin¬ 
guishable because in our case there is a great deal 
more evidence of the character of the tenant’s 
possession and he has not to depend merely on the 
fact that he paid a uniform amount of rent. The 
trial Judge found on the evidence, more particularly 
on the defendant’s own letters and admissions, that 
the possession of the plaintiffs was openly under the 
right created by Ex. 39 and to the knowledge of the 
defendant. The District Judge similarly found that 
the plaintiffs have openly and adversely held the 
land to the knowledge of defendant 1 for more than 
twelve years and their ownership of the perpetual 
tenure has become complete. Referring to this 
aspect of the case Wassoodew J. says (p. 539) : 

^ “ Upon the character of that possession I accept 

the view of the Courts below that the entry was in 
assertion of the 'mirasi' rights. The correspondence 
between the parties and the large expense incurred 
by the tenant is suggestive of the intention with 
which he occupied the lands. It is material to note 
that he subsequently rented those lands to various 
tenants and at least to one of the rent-notes the 
inamdar is an attesting witness. Since 1920 till the 
date of dispossession in 1936 the plaintiffs have 
been consistently regarding themselves as mirasdars 
and treating the lands as theirs. It has been pointed 
out that in the rent-notes the plaintiffs described 
themselves as ‘Malaks’ or owners of this property. 
It is urged that the effect of those assertions is 
displaced by the payment of rent to the landlord 
which is tantamount to the tenants' accepting the 
position of a tenant-at-will or tenant from year to 
c year. But the annual payment of Rs. 3 was for 
assessment and not rent and annas three for local 
Ifund. That was so treated by the plaintiffs, and 
that is the finding of the Courts below." 

Wassoodew J. in agreement with the Courts of 
fact has found that the plaintiffs were really in the 
position of mirasdars and occupants of the land 
rather than tenants in the ordinary sense. Their 
position therefore is essentially different from that 
of the tenant in 58 Bom. 419. 1 In the latter case 
reference was made to 51 I. A. 83 2 on the question 
of the acquisition of permanent tenancy by prescrip¬ 
tion. In the headnote of that case it is stated that 
the defendants being tenants could not obtain the 
right of permanent occupancy by prescription. But 
there is no discussion of this point in the judgment, 
merely a reference to 50 I. A. 255,H and what was 
d decided in that case was that persons who, and 
whose predecessors-in-title, have claimed to be, and 
were, tenants of service watan lands cannot acquire 
title to a permanent tenancy of the lands by adverse 
possession as against the watandars from whom 
they hold. So that it is clear that the proposition 
laid down in 51 I. A. 83 2 that no tenant of lands in 
India can obtain any right to a permanent tenancy 
by prescription in them against his landlord from 
whom he holds the lands does not mean more than 
this that a person who enters upon lands as an 
■ordinary tenant cannot by prescription acquire 
against his landlord the right to a permanent ten¬ 
ancy. Neither of these Privy Council cases in our 
opinion has any bearing on a case such as that with 
which we have to deal, viz., entry upon land under 
a permanent lease invalid by reason of want of 

n7r23) 10 A. I. R. 1923 P. 0. 205 : 74 I. C. 362 : 
47 Bom. 798 : 50 I. A. 255 (P. C.) t Madhavrao 
Waman v. Raghunath Yenkatesh. 


registration but followed by conduct showing the 
possession of the lessee as permanent tenant or C 
rairasdar. In this connexion reference may be made 
to 55 I. A. 212.3 in 27 Bom. 515 4 it was held to be 
well established that there can be adverse posses¬ 
sion of a limited interest in property and that per¬ 
manent tenancy could be acquired by prescription. 

It is true that in 28 Bom. L. R. 7436 Fawcett J. 
referred to this case and suggested that its autho¬ 
rity had been shaken by the ruling3 of the Privy 
Council to which I have referred, viz., those in 51 
I. A. 83-' and 50 I. A. 255.H But the documents 
which the Court had to construe in that case were 
not such as on the face of them created a perman¬ 
ent tenancy, and Fawcett J. said (p. 747): 

“It is true that the documents can be looked at 
to show that the plaintiffs were in possession as 
tenants, and if the documents had in clear language 
said that they were permanent tenants, that might / 
probably also be taken into consideration in view of 
the ruling in this Court in 27 Bom. 515.*" 

I have already pointed out that the Privy Coun¬ 
cil rulings which Fawcett J. considered to have 
weakened the authority in 27 Bom. 515* have no 
application at any rate to a case like the present. 

In our opinion Wassoodew J. was justified in con¬ 
firming the decrees of the lower Courts in spite of 
the decision in 58 Bom. 419 1 and we dismiss this 
appeal with costs. 

G.N./R.K. Appeal dismissed. 
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Beaumont C. J. and Kania J. 

Official Assignee of Bombay — g 

Appellant 

v. 


Motilal Champalal and others — 

Respondents. 

Appeal No. 3 of 1942, Decided on 6th April 1942, 
in Insolvency No. 220 of 1938. 

Bombay High Court (Original Side) Insol¬ 
vency Rules, R. 180 (b)—Rates of commission 
increased after scheme—Official Assignee held 
entitled to charge increased rate, i. e., prevail¬ 
ing at time of payment. # 

At the time when the scheme was sanctioned, 
the rate of commission payable to the Official As¬ 
signee was 3 per cent, on the amount paid in pur¬ 
suance of the scheme. The rate of commission 
however was subsequently raised to 5 per cent. The h 
amounts were paid after the increase in the rate : 

Held that the appropriate time for ascertaining 
the correct rate of commission on the amount to be 
charged was the date of payment, and not when the 
liability to pay the amount was declared^ q i 2 ] 

Sir Jamshedji Kanga — for Appellant. 


. M. Munshi — for Respondents. 

EAUMONT C. J—This Is an appeal from a 
sionof Cbagla J., sitting as the insolvency Judge, 
it raises a question as to the rate at which 
Official Assignee can charge commission under 
50(b) of the Bombay Insolvency Rule3. The facta 
hat the insolvents were adjudicated on 1st July 
I and on 6th March 1940, a scheme of composi- 
was suggested by the debtors.and induecourse, 
5th April 1941, that scheme was sanctioned by 
Court, and the adjudication was annulled. The 
me provided, in substance, that the Official 
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Assignee should be the trustee of the scheme, and 
° under cl. 2 he was, in the first instance, to pay all 
fees and percentage, costs, charges, expenses aDd 
commission payable to the Court and to the Official 
Assignee out of the moneys to be received by him 
under the scheme. Then under cl. 4 he was to pay 
out of the balance of the moneys a composition of 
Re. 0-5-6 in the rupee. Then it was provided that 
certain outside parties were to pay him certain spe¬ 
cified sums, and the scheme showed that there 
would be an estimated surplus in his hands after 
paying the agreed dividend on the claims of credi¬ 
tors who were not to release their claims. At the 
date when the scheme was sanctioned, R. 180 (b) 
provided that the Official Assignee was entitled to 
charge a commission of three per cent, on the 
amount paid in pursuance of a composition or scheme 
of arrangement. On 24th April 1941, that is nine 
b days after the scheme was approved, the rate of 
three per cent, was increased to five per cent., and 
the question is whether the commission chargeable 
by the Official Assignee in the present case is at the 
higher or lower rate. There may be a question, on 
which we have heard some argument, os to whether 
the words “on the amount paid in pursuance of a 
composition or scheme of arrangement" refer to the 
amount paid by the trustee under a composition or 
scheme of arrangement to the creditors, or the 
amount paid to the trustee by outside parties under 
that composition or scheme of arrangement. But it 
is unnecessary to express aDy opinion on that point, 
because in this case the moneys were paid by the 
outsiders to the Official Assignee as trustee of the 
scheme of arrangement after the date when the rate 
of commission was increased, that is to say, after 
c 24th April 1941, and the payments made under the 
scheme to the creditors were, therefore, necessarily 
made after that date. 

Chagla J. held that the rate of commission was 
fixed os at the date when the scheme was sanctioned 
by the Court, and that to hold otherwise would be 
to give retrospective effect to the increase of the 
commission made by the alteration of the rule. 
That view seems to me to be wrong. In my opinion, 
there is no question of giving retrospective effect to 
the rule. The commission has to be paid on the 
amount paid in pursuance of the composition or 
scheme of arrangement, and it seems to me that the 
commission must be charged at the rate existing on 
the date of payment. No doubt, when the Court 
sanctions a scheme, it must base its opinion a 9 to 
the merits of the scheme upon estimated figures, 
which are based on the assumption that rates and 
o duties applicable will remain the same. But many 
aohemes may take a long time to work out, and it 
is possible that rates and duties may be altered and 
any Coart must take that possibility into account. 
Many schemes provide for the sale of immovable 
properties or investments, on whioh sales stamp 
duty vrouH be payable, and it is obvionBly possible 
that the rate of stamp duty may be altered after the 
date when the scheme iasanctioned. In my opinion, 
it would not be competent for the Court to sanction 
a scheme limiting the amount payable to Govern¬ 
ment by way of stamp duty, or by way of commis- 
sion. It must be remembered that the commission 
payable to the Offioial Assignee is not a sum payable 
to him as an individual; it is a sum payable to 
Government in retnrn for the use of the services of 

“ d would DOt ** competent for the 
Court to limit the rate at whioh the commission is 
payable. In zny opinion, the meaning of R, 180 (b) 

ln°ftw w ■ *° ini igconcerne <U6 quite plain. The 
JUinoial Afiflignee must charge commission on the 
1942 B/85 & 86 


amount paid; and he most charge such commission 
at the rate observed when the amount i9 paid. In 
my view, therefore, the appellant is right, and the 
Official Assignee is entitled to charge his commis- 
sion at the rate of five per cent. Costs of both sides 
to be paid oat of the estate. 

KANIA J. — I agree. The misunderstanding 
appears to have arisen from the fact that the words 
used in R. 180 (b) are that commission at three per 
cent, is to be charged on the amount paid in pursu¬ 
ance of a composition or scheme of arrangement. 
The words there used are not "on the amount pay¬ 
able in pursuance of a composition or scheme of 
arrangement." That difference in the phraseology 
makes it clear that the appropriate time for ascer¬ 
taining the correct rate of commission on the amount 
to be charged i9 the date of payment, and not when 
the liability to pay the amount is declared. 

R.K. Appeal allowed . 
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Divatia J. 

Chimanlal Ishwarlal Mehta — 

Applicant 

v. 

Junior Inspector of Factories — 

Opponent . 

Civil Revn. Applns, Nos. 43 and 44 of 1942 (in 
S. A. Nos. 727 and 728 of 1940), Decided on 30th 
January 1942, from order of Assistant Judge, 
Ahmedabad, in Appeals Nos. 70 and 71 of 1939, 

(a) Payment of Wages Act (1936), S. 17—No 
wages directed — Order for mere compensation 0 
—No appeal lies. 

The total sum directed to be paid by way of 
wages 09 well as compensation must exceed Rs.300. 
Where no amount for wages has been directed to be 
paid, an appeal to the District Court is not main¬ 
tainable under S. 17 (1) (a), [P 274 C 1] 

(b) Payment of Wages Act (1936), S. 15 — 
Application for compensation alone is not 
competent — It must be with order for wages. 

There cannot be any order for the payment of 
delayed wages if they are paid before the applica¬ 
tion is made and it is not open to the applicant to 
apply for a direction for the payment of compensa- 
tion alone. An order for compensation can be made 
along with the order for the wages, but not by itself 
and therefore an application for compensation alone 
is not competent. (p 274 0 2 ]^ 

(c) Criminal P. C. (1898), S. 439—Point going 
to root of jurisdiction can be raised in revision 
though not argued In lower Court. 

A point about the maintainability of the applica¬ 
tions which goes to the root of the jurisdiction of 
the Court, can be urged in revision before the High 
Court, though not argued before the lower appellate 
Court. [p 274 c y 

Cr. P. C. — 

(’41) Chitaley, S. 439 N. 44 Pts. 6, 6, 7, 

(’41) Mitra, Page 1467 N. 1222 "New plea in 
revision.” 

J . C. Shah — for Applicant, 

B. 0. Rao, Assistant Government Pleader — 

for Opponent. 

ORDER, — These are two companion matters 
involving a common question as to the liability of 
the appellants, under the Payment of Wages Act 
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r to pay compensation to certain workers on account 
* of delay in the payment of their wages. In Second 
Appeal No. 727 the wages, which were payable on 
7th June 193S, were paid on 17th June, and in the 
other appeal they were payable on 7th July 1933, 
but were paid on 15th July. The Junior Inspector 
of Factories and Inspector under the Payment of 
Wages Act thereafter applied to the Additional 
District Magistrate of Ahmedabad, who was the 
authority under the Act, for direction under S. 15 
(3), Payment of Wages Act to pay compensation for 
delay in the payment of wages. The Magistrate, 
after hearing the case on the merits, directed that 
the opponents, who are the occupier and the manager 
of the factory in which the men were employed, 
should pay compensation, under S. 15(3) of the Act, 
to each worker whose wages had been delayed. 
Appeals were preferred by the opponents to the 
b Assistant Judge at Ahmedabad. A preliminary objec¬ 
tion was taken on behalf of the respondent that the 
appeals were not competent as the total sum directed 
to be paid by way of wages and compensation in 
each case did not exceed Rs. 300, and that therefore, 
no appeal lay as provided in S. 17 (1) (a) of the Act. 
That objection was upheld by the Assistant Jndge 
and the appeals were dismissed. 

The present appeals have been preferred against 
these orders. It is contended on behalf of the appel¬ 
lants that the appeals were competent inasmuch as 
the amount of the delayed wages, which were paid 
before the applications were presented together with 
the amount of compensation ordered to be paid 
exceeded the amount of Rs. 300 in each case. Under 
S. 17 (1) (a) the total sum directed to be paid by 
way of wages and compensation must exceed Rs. 300. 
As the amount of delayed wages had already been 
c paid before the applications were preferred, the 
Magistrate could not and did not make any order 
about the payment of delayed wages, but simply 
awarded compensation at a certain rate. The amount 
of compensation did not exceed Rs. 300. Mr. Shah, 
however, argues that even though the delayed wages 
had been paid before the applications were preferred, 
the order made by the Magistrate must, for the 
purpose of S. 17 relating to appeal, be regarded as 
an order for the payment of delayed wages together 
with compensation. That argument is clearly unten¬ 
able, because the section says that the total sum 
directed to be paid by way of wages as well as com¬ 
pensation must exceed Rs. 300, and no amount for 
wages was directed to be paid. In my opinion, there¬ 
fore, the appeals to the District Court were not 
maintainable under S. 17 (1) (a). It is, however, 
d urged on behalf of the appellants that the trial 
Court, i.e., the Additional District Magistrate, had 
no jurisdiction to entertain these applications which 
were only for payment of compensation and not for 
payment of the delayed wages together with com¬ 
pensation. That point does not seem to have been 
urged before the trying Magistrate. In the memo¬ 
randum of appeal to the District Court the point 
6eems to have been taken, but it does not appear 
from the judgment of the lower appellate Court that 
it had been argued. However, as it is a point about 
the maintainability of the applications which goes 
to the root of the jurisdiction of the Court, I think 
it is open to the appellants to urge it here. 1 have, 
therefore, allowed the appellants to convert the two 
appeals into revisional applications subject to the 
i ayment of the balance of the necessary court-fees. 

Treating the appeals, therefore, as revisional 
applications, the question is whether the Magistrate 
had jurisdiction to entertain the applications for 
the payment of compensation alone. Under S. 15 


(2), where contrary to the provisions of the Act, 
any payment of wages had been delayed, the Inspec- 1 
tor might apply to the authority constituted under 
the Act for a direction under sub s. (3). That sub¬ 
section provides that when an application under 
sub-s. (2) is entertained, the authority shall hear 
the applicant and the employer, and after 6uch 
further inquiry as may be necessary, may direct the 
payment of the delayed wages, together with the 
payment of such compensation as the authority may 
think fit, not exceeding ten rupees. In my opinion, 
this sub-section means that the order for compensa-’ 
tion could be passed along with the order for the 
payment of delayed wages; but where there could 
not be any order for the payment of delayed wages 
if they were paid before the application was made, 

I do not think it is open to the applicant to apply 
for a direction for the payment of compensation 
alone. Forms Nos. A, B and C in Appendix I to the /* 
Act also provide for an order of compensation to be 
made along with the order for the payment of 
delayed wages. As I read sub-ss.(2) and (3) of S. 15, 
the Legislature has not contemplated the case of an 
application for compensation alone. The application 
must be for the payment of delayed wages, and it is 
only in such an application that the authority 
might pass an order for compensation along with 
the order for the payment of delayed wages. I can 
only say that if it was the intention of the Legis¬ 
lature that an application for compensation alone 
could be preferred after the payment of delayed 
wages, it has not used appropriate words in the 
section. The only construction that I can put on the 
section is that an order for compensation could be 
made along with the order for the wages, but not 
by itself, and that therefore an application for com-' 
pensation alone is not competent. In my view,j w 
therefore, the Magistrate had no jurisdiction to 
entertain the applications for compensation. 

I, therefore, set aside the orders of the Magistrate 
in both the case3, and make the rules absolute. 
There will be no order as to costs throughout. The 
applicants must furnish deficit court-fee stamp for 
converting the appeals into revision applications. 

R.K. Orders set aside. 
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Wassoodew J. 

Government of the Province of Bombay 

— Appellant 

v. 

Bai Baiba Kandhabhai Earibhai, 
Plaintiff and others, Defendants — 
Respondents. 

Second Appeal No. 475 of 1910, Decided on 19th 
November 1941, from decision of Extra Assistant 
lodge, Ahmedabad, in Appeal No. 265 of 1938. 

(a) Civil P. C. (1908), 0.33, Rr. 12, 10 and 11 
_ Rr. 10 and 11 are mandatory — Under those 
•ules Court must pass order for payment of 
:ourl-iees suo motu — Rule 12 is confined to 
:ases of distinct omission by Court to pass 
trders under Rr. 10 and 11 suo motu-Pauper 
iuit — Plaintiff partly succeeding and partly 
ailing — Court directing plaintiff to pay whole 
(mount of court-fee — Order becoming final as 
lot appealed against-Government not appeal- 
ng under R. 13 — It cannot assail decree by 
ipplication under R. 12. 

Order 33, Rr. 10 and 11 are mandatory. Acoord- 
ng to those rules the Court has to pass an order 


1942 


Bombay Govt. v. Bai Baiba (Wassoodew J.) 


Bombay 275 


r for the payment of court-fees in a pauper’s suit suo 
motu. Order 33, R. 12 ia confined in its application 
to cases in which there ia a distinct omission to pass 
orders under Rr. 10 and 11 suo motu by tho Court 
which passed the decree. 0. 33, R. 12 does not 
enable Government to dictate to the Court in what 
terms the order under Rr. 10 and 11 should be 
pafised : (’39) 26 A.I.R. 1939 All. 327, Eel. on. 

[P 275 C 2 ; P 276 C 2] 
Order 33, R. 10 recognizes that the Court has a 
discretion to make an order for payment of court- 
fees even against a successful party. Rule 11 is 
somewhat imperative in its terms. It says if the 
plaintiff is unsuccessful, he is obliged to pay the 
court fees. Therefore where in a pauper suit the 
plaintiff has failed in some and succeeded in other 
respects an order directing the plaintiff to pay the 
, whole amount of the court-fees cannot be said to 
offend O. 33, Rr. 10 and 11. When no appeal was 
preferred against that order within the time allow¬ 
ed by law, it must be taken to have become 6nal so 
far as the parties to it are concerned. If the Govern¬ 
ment is dissatisfied with that order its proper 
remedy is to appeal from it under O. 33, R. 13, 
Civil P. C. But when the Government fails to ap¬ 
peal against that order within the time allowed by 
law, that order cannot be assailed in a circuitous 
manner by resorting to the provisions of O. 33 
R - 12 : (’16) 3 A.I.B. 1916 All. 327, Disting. 

c. p. c. _ CP 276 ° ^ 

{’40) Chitaloy, 0. 33, R. 10, N. 1, Pt. 1 ; O. 33, 
*• }}' N- 2, Pt. 1 ; 0. 33, R. 12, N. 1, Pt. 1 ; 
0. 33, R. 13, N. 1, Pt. 1. . 

C ’ 4 1053 MU pt la (d) PaK6 1051 ’ N ° te “ Appeal " 5 Pa « e 

(b) Civil P. C. (1908), O. 33, Rr. 12 and 13 _ 
Pauper suit — Order as to payment of court- 
fees passed — Application by Government to 
amend decree under R. 12 is incompetent — 

° rdCr ° n applicalion is a PPcalable 

Where in a pauper suit the Court has already 
passed an order as to the payment of court-feea, an 
application by the Government under 0. 33 R. 12 
to amend the deoree is incompetent and it is'doubt- 
ini whether an order on suoh an application could 
oe regarded sb an appealable order. fp 276 C 21 
C* P. c __ " 

(■40) Chitaley, 0. 83, R. 10, N. 7 ; 0. 33, R. 10, 

j (’41) Mulla, Pago 1051, Note “Appeal-. 

B. Q. Eao Assistant Government Pleader _ 

... t0T Appellant. 

is a second appeal from 
Ahm^s °i the , Iearncd Elt »a Assistant Jodgo of 
msnt ,r de Dr *? n an “Potion by Govern- 

1908 ’ ThA nl hePr0V,8 ‘. 0n30 ' ° 83 ' R ‘ 12 - Civil P. C., 
S'sJL,? Go 7 e ent pra y ed ,or ‘he revision of 

SntfS in B a V 88ard *° th / pay “ eDt 0( «>urt. fj 
a decree passed on 23rd August 1937 

in an action by a Hindu widow filed in forma 

pauperis for mamtenanco against the conArpAnaw 

Of her deceased husband. ThfcLL \°y tffSSow 

C 1T“, ? maIntanaQM in the amount ot 
5®’ for ,ut “ e maintenance at the rate of 
a y * ar aad for a “rtain share in the field 
u u f ° r charges of repairs of a family house 
” t ti° h ?. he “sided. The claim in rogard^o tho 

mted t°hIt e TnrT Vala l ed , at , R8 ' 270. It may be 
*? tile oa, colatlon of court-fees the 
realized value of the claim to future maintenance 


at the rate of Rs. 200 per year was about Rs. 2240. 
The total claim computed in money for the purpose ° 
of court.fees was thus nearly Rs. 3500, The decree 
rejected all but one claim in respect to arrears of 
maintenance and awarded Rs. 600 in lieu of the 
sum of Rs. 1000claimed in that respect. Tlie decree 
then directed that the costs particularly in regard 
to the payment of court-fees should be borne by the 
pauper plaintiff, who had partly succeeded and partly 
failed. That order was in these terms : 

“Ordered to forward a copy of the aforesaid 
decree to the Collector of Ahmedabad for recovery 
of Rs. 205 from the plaintiff in respect of court-fee 
stamps.*’ 

On or about 29th January 1938, that is, nearly 
five months after the decree, Government made the 
application referred to for 'making a proper order, 
as to the payment of court-fees under the provisions 
of Rr. 10 and 11 of 0. 33 of the Code pointing out 
that inasmuch as the plaintiff had partly succeeded • 
and partly failed the defendants should have pro¬ 
perly been ordered to pay the whole amount of the 
court-fees or, at least, a portion of the court-fees in 
proportion to the plaintiff’s success. The reason for 
that application apparently was that the plaintiff 
was a pauper and had no means of paying the 
amount of the court-fees, while thedefendants bad 
they being in possession of the family estate. The 
Courts below have held that the application by 
Government, which was treated as one under R. 12 
of O. 33, Civil P. C. # was not competent and that 
there was no reason for interfering with tho order 
of costs already passed on the merits of the case 
inasmuch as the Court by that order very likely 
intended to penalize the plaintiff for exaggerating 

mk C S 1 ”’ t h CC r dlng,J i. tbe a PP licatioa was di* 
missed in the Courts below. The order upon the 5 

application purporting to be one under 0.33, R 12 

being a decree under O. 33, R. 14, Civil P. C., thta 

second appeal has been filed against it by the Pro- 

mAnt a p?°!» ernmeDt ' The learned Assistant Govern- 
Qt . P . le “ der n “PPeanng for Government has not 
JK- ‘k 0 Cou “ " discretion to pass an order as 
‘ . aosta .. rela f'?8 ‘ he payment of court-fees even 
where the plaintiff has succeeded in part. But ho 
says that if the order iu so far as it relates to the 

KfceM C t 0 w rt - fe ,K * ails Apportion sensiiJy !ho 
court-fees between the contending parties Govern 

ment have a right to intervene; and he 'relies for 

p h o.'tKE i‘X P r i,,, “ " f °- “• *• 

, Z h r Pr °. Vinoia l Go “roment shall have the richt 
at any time to apply to the Court to make an order 
for the payment of court-fees underR. 10 or R. 11 ■' 

h t om au ‘fc°rity, that rule, as I read it is h 
p taad . d *° enable the Government to ask the 

Court to make au order for the payment of court! 

fees where no such order has been made It 

not enable Government to dictate tn th ft V ? 0&s 

what terms the order should be ££ “ 

and 11 at O n n p«ase(i. itules 10 

says : ’ • •• are “““datory- Rule 10 

“Where the plaintiff succeeds in the suit th« 

• a "“ 

Rule 11 is aa follows : 

"Where the plaintiff fails i n the suit or is dis- 
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a to appear and answer has not been served upon him 
in consequence of the failure of the plaintiff to pay 
the court-fee or postal charges (if any) chargeable 
for such service, or (b) because the plaintiff doe9 not 
appear when the 9uit is called on for hearing, the 
Court shall order the plaintiff, or any person added 
as a co-plaintiff to the suit, to pay the court-fees 
which would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper." 

According to those rule3 the Court has to pas3 
an order for the payment of court-fees in a pauper’s 
suit suo molu. If it does not do so, R. 12 gives the 
right to the Provincial Government to apply to the 
Court to make an order which it has omitted to 
make. In this case the order has been made. Conse¬ 
quently, R. 12 does not prima facie come into opera¬ 
tion. In a recent case a Bench of the Allahabad 
, High Court considered the effect of R. 12 of 0. 33 
0 and it held that the rule is confined to cases in 
which the Court has not already passed an order 
under R. 10 and R. 11: see A. I. R. 1939 All 327.1 
If I may say so with respect that view i9 correct. 
Rule 10 recognizes that the Court has a discretion 
to make an order for payment of court-fees even 
against a successful party. Rule 11 is somewhat 
imperative in its terms. It says if the plaintiff is 
unsuccessful, he is obliged to pay the court-fees. 
The order passed by the trial Court does not there¬ 
fore offend against the provisions of those rules 
inasmuch as the plaintiff, who has failed in some 
and succeeded in other respects, has been made to 
pay the court-fees. 

It has been urged on behalf of Government that 
inasmuch as there is no express provision for pay¬ 
ment of court-fees in the case of partial failure and 
O partial success of the plaintiff-pauper in the rules 
under 0. 33, it is the duty of the Court to apportion 
the court-fees between the contending parties. The 
learned Assistant Government Pleader has relied 
upon 38 All. 469 1 2 for the proposition that Govern¬ 
ment can ask the Court to revise a decree which 
contains no direction as to apportionment of court- 
fees. That case is no authority in support of the 
Government’9 view. That was a suit brought in 
forma pauperis by a Hindu widow for enforcement 
of her right of maintenance. She succeeded only in 
part and failed as to the rest of the claim. The trial 
Court ordered the defendant to pay the entire costs 
incurred by the plaintiff including the amount of 
court-fees whioh would have been payable on the 
claim. The defendant appealed against that decree 
and his appeal succeeded so far as the order for 
payment of court-fees was concerned. The Court 
^ held that the court-fees payable on the plaint should 
be apportioned under the provisions of Rr. 10 and 11 
of 0. 33, Civil P. C. It will be seen that the decree 
was the subject-matter of an appeal, and the Court 
could therefore in the exercise of its appellate juri9- 
diction substitute its own view for that of the lower 
Court in regard to the payment of court-fees. Here 
no appeal was preferred from the decree within the 
time allowed by law. The decree has become final 
so far as the actual parties to it are concerned. If 
Government were dissatisfied with that decree, 
R. 13 of 0. 33 gave them the right to appeal from 

it. That rule says: , „ . . . „ 

"All matters arising between the Provincial Gov¬ 
ernment and any party to the suit under R^IO, 


1. (’39) 26 A.I.R. 1939 All. 327 : 182 I. C 337 : 
1939 A.L. J.125, Collector of Gorakhpur v. Budhu. 

2. (’16) 3 A. I. R. 1916 All. 327 : 85 L C. 46 : 33 
All. 469 :14 A. L. J. 657, Ganga Dahal Rai v. Mt. 
Gaura. 


R. 11 or R. 12 shall be deemed to be questions - 
arising between the parties to the suit within the 
meaning of S. 47." 

It is not disputed that the order made under R. 10 
and R. 11 of 0. 33 and incorporated in the decree 
was served on the Collector forthwith as required by 
Rule 14. The Provincial Government having not 
appealed within the time allowed by law, that 
decree cannot now be assailed in this circuitous 
manner by resorting to the provisions of R. 12. The 
application therefore under R. 12 of 0. 33 was, in 
my opinion, misconceived. Rule 12, as I have 
pointed out, is confined in its application to cases in 
which there is a distinct omission to pass orders 
under Rr. 10 and 11 suo motu by the Court which 
passed the decree. It is doubtful therefore that an 
order passed upon an application such as this for 
amendment of the decree could be regarded as an 
appealable order. Consequently, this appeal must be / 
dismissed. There shall be no order as to costs as 
there is no appearance for the respondents. 

G.N./R.K, Appeal dismissed . 
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Beaumont C. J. and Sen J. 


Fakirji Navroji Tadivala — 

Defendant — Appellant 

v. 


Malierban Faredoon Alamshaw — 

Plaintiff — Respondent. 
First Appeal No. 9 of 1941, Decided on 27th 
January 1942, from decision of Dist. Judge, Thana, 
in Suit No. 1 of 1940. * 


Succession Act (1925), Ss. 299 and 271- 
Order under Act is appealable—But exercise of 
discretion under S. 271 is no order under the 
Act and no appeal lies. 

Every order made by a District Judge by virtue 
of the powers conferred upon him by the Act is 
subject to an appeal to the High Court : (’16) 3 
A. I. R 1916 Cal. 473; 28 Cal. 149; (’29)16 A. I. R. 
1929 Rang. 109 and 2 Bom. L. R. 798, Foil.; 39 
Cal. 563; (’26) 13 A. I. R. 1926 Cal. 180 and 21 Cal. 
539, Dissent. [P 277 C 2] 

But when a District Judge exeroises his discretion 
under S. 271, Succession Act, he cannot be said to 
be making an order under the Act. He is merely 
deciding to proceed with the application and there¬ 
fore no right of appeal is granted by S. 299 against ^ 
such an order : (’32) 19 A.I.R. 1932 All. 379, Foil. 

[P 277 C 2] 


C. K. Shah and B. K. Boman-Behram — 

tor Appellant. 

Pochaji Jamshedji — for Respondent. 

BEAUMONT C. J. — This is an appeal which 
he appellant seeks to bring against what he alleges 
s an order made by the District Judge of Thana 
inder the Succession Act. The respondent is the 
necutor of the will of a gentleman named Tadiwalla, 
vho died in the Broach District on 18th January 
939, leaving property within the jurisdiction both 
>f the Broach District and of the Thana District. 
Che learned District Judge of Thana decided under 
3.271, Succession Act, that he had power to entertam 
in application for probate of the last will of ladi- 
walla, and that it would be convBn.entfo' him to 
lo so, and there was no necessity under s. 271 to 
refuse the application on the ground that it would 
>e more conveniently dealt with by the Broach Dis- 
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trict Court. A preliminary objection was taken, 
a when the case first came before this Court, that no 
appeal lay, having regard to the provisions of S. 299, 
Succession Act, That section provides that every 
order made by a District Judge by virtue of the 
powers conferred upon him by the Act shall be sub¬ 
ject to appeal to the High Court in accordance with 
the provisions of the Code of Civil Procedure, 1908, 
applicable to appeals. The learned advocate for the 
respondent referred us to a decision of the Calcutta 
High Court in 21 Cal. 539* in support of the view 
that UDder S. 299 appeals only lay against orders 
which were made appealable by the Code of Civil 
Procedure. The case in question was a decision 
nnder S. 86, Probate and Administration Act of 
1881. The language of that section is not identical 
with the language of s. 299, Succession Act, but it 
seems to me that the wording of the two sections is 
b substantially identical. Reading S, 299, Succession 
Act, in the absence of authority, I should certainly 
not myself take the view which appealed to the 
Calcutta High Court in the case to which I have 
referred. I should read the section as meaning that 
every order made by a District Judge by virtue of 
the powers conferred upon him by the Actissubject 
to appeal, and that the rules of procedure under 
which the appeal must be brought are those contained 
in the Code of Civil Procedure applicable to appeals. 

Section 104, Civil P. C., which deals with appeals 
against orders, allows appeals against certain orders, 
and prohibits appeals against other orders, except 
as otherwise expressly provided in the body of the 
Code or by any law for the time being in force. So 
that S. 104 would save an appeal, if sanctioned by 
the Succession Act. Under the Civil Procedure 
C Code no order made under the Succession Act is 
appealable, and, therefore, if the viewof the Calcutta 
High Court in the case to which I have referred is 
correct, it really means that no order made under 
the Succession Act is appealable, unless it amounts 
to a decree. That seems to me a very strange result 
to arrive at from the language used in S. 299, Suc¬ 
cession Act, which provides that every order made 
by a District Judge under the Act shall be subject to 
appeal. However, if 21 Cal. 539* (supra) had been 
followed in other High Courts, or even had not been 
dissented from, I should have followed it because it 
is undesirable that an all-India Act should be given 
different meanings in different High Courts. But we 
stood the matter over in order that Mr. Shah, who 
appears for the appellant, might look into the matter 
and see if he could find any authority in the contrary 
d senso, and he has referred us to a considerable 
number of cases. 

The view taken in 21 Cal. 639,1 namely that the 
only orders appealable under S. 299, Succession 
Act, are thoae made appealable by the Civil Proce- 
dore Code, baa been followed in other Celoutta 
cases including 39 Cal. 5632 and A . h Rt 1926 CaJ> 
180.3 On the other hand, the opposite view has 
prevailed m 20 0. W. N. 28* and 28 Cal. 149.6 The 
latter case was a deoision of a Bench of three 

<’ 94 ) f} C , al * 539 . Khettramoni Dasi v. Shyama 
Churn Kundu, 

« 2 L? 9 .f a i: 568: 13 Cl 690: 15 c - D- 3. 382: 
16 0. W. N. 662, Kalimuddin v. Mebarui. 

3. (’26) 13 A. I. R. 1926 Cal. 180 : 90 I. C. 729 
Monoranjan v. Bijoy Kumar. ’ 

4 - Cl 6 i, 8 A,I,R - 1916 Ca1, 473 : 33 I- C. 143 : 20 
^W.N. 28, Sarat Chandra Pal v. Benode Kumari 

5. (’oi)28C al . 149 : 5 C.W.N. 443, Uma Charan 
Das v. Moktakeshi Dasi. ™ 


Judges, and it was held that an appeal lay to the e 
High Court against an order passed by a District 
Judge granting permission to an executor or ad¬ 
ministrator to dispose of immovable property under 
S. 90, Probate and Administration Act of 16S1. 
That case seems to me a direct authority for the 
proposition that all orders made by a District Judge 
under the Succession Act or the Probate Act, which 
preceded it, are made appealable. In 39 Cal. 563 3 
that case was distinguished on the rather curions 
ground that the effect of the words “under the 
rules contained in the Code of Civil Procedure 0 in 
S. 66, Probate Act, bad not been considered. I do 
not think one can assume that a Bench of three 
Judges of the Calcutta High Court would omit to 
read the whole of the section, which they were 
engaged in construing. In the result, so far as the 
Calcutta High Court is concerned, it seems to me 
that there are authorities in favour of either read- / 
ing of S. 299, Succession Act. 

On the other hand the Rangoon High Court in 
A. I. R, 1929 Rang. 109 6 declined to follow the 
view expressed in 39 Cal. 5G3 a and held that an 
appeal lay against all orders made by a District 
Judge under the Succession Act. I think that this 
Court took the same view in 2 Bom. L. R. 708. 7 
It seems to me, therefore, that the balance of 
authority is in favour of the view, which I should 
certainly have taken my6elf on reading S. 299, 
Succession Act, namely that every order made by a 
District Judge by virtue of the powers conferred 
upon him by the Act is subject to an appeal to the 
High Court. 

But the question then arises whether in this case 
any order has been made by the District Judge 
under the powers conferred upon him by the Act. a 
All that the learned Judge was asked to do was to ^ 
come to the conclusion that it would be more con¬ 
venient that this application should be made to the 
Broach District Court, and the learned Judge re¬ 
fused to exercise his discretion in that sense. Iogree 
with the view expressed by the Allahabad High 
Court in A.I.R. 1932 All. 3798 that when a District 
Judge exercises his discretion under S. 271, Succes- 
sion Act he cannot be said to be making an order 
Ac V E° is merely deciding to proceed 
with the application, and that view of the matter 
is confirmed by the fact that in this case no order 
has been drawn up. In my opinion, no formal order 
was really made by the learned Judge. He merely 
decided in the exeroise of his discretion to proceed 
with the case, and not to direct the application to 
be made to another Court. I think, therefore, fol¬ 
lowing the view taken by the Allahabad High 
Court that in a case of this sort arising under 

w 271 ^ 0 of a PP eal is granted by 8. 299. 

because the District Judge has not made anything 
in the nature of a formal order under the Act. The 
preliminary objection, therefore, prevails, and the 
appeal must be dismissed with costs. 

SEN J. — I agree. 

R.K. 


Appeal dismissed . 


6 TT ( p 9 n 16 -. A ' I- « ^ 29 Ran S' 109 : 118 L 401, 
U Po Hmt v. Mg. Bo Gyi. 

s' / wni Q °i m798, Ma< ibavrav v. Nazir. 

82 1 ? A ; i? 32 AI1 ' 379 : 130 L °- 156 : 

1132 A, L. J. 418, Bhupendra v. Ashtabhuja. 
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Beaumont C. J. and N. J. Wadia J. 

Rama Sankayya Hcgde and others _ 

Plaintiffs — Appellants 

v. 

Mahadeva Anant Bhatta — Defendant 

— Respondent. 

Second Appeal No. 749 of 1939, Decided on 9th 
January 1942, from decision of Dist. Judge, Kanara 
at Karwar, in Appeal No. 124 of 1936. 

Bombay Land Revenue Code (5 of 1879), 
Ss. 86, 87 — Rent note by mortgagor in favour 
of mortgagee — Rent in arrears — Mortgagee 
applying under S. 86 — Collector ordering sale 
, of mortgagor’s equity of redemption — Sale is 
binding and is not affected by Civil P. C. O. 34. 
Rule 14. 

A mortgagee who lets the mortgagor into posses¬ 
sion under a rent note is a superior holder and the 
mortgagor is an inferior holder, within the mean¬ 
ing of the Bombay Land Revenue Code. The mort¬ 
gagee is therefore entitled to apply to the Collector 
for a sale of the property as a means of recovering 
the rent under the rent note. If the Collector 
makes an order for sale of the property, that no 
doubt does deprive the mortgagor of his right to 
redeem but that is done under the terms of the 
particular statute. Order 34, R. 14 does not apply 
in terms and the sale is binding on the mortgagor : 
(’20)7 A.I.R. 1920 Bom. 202, Disting .[P 279 Cl,2] 

Where the revenue authorities choose to exercise 
c the power which Ss. 86 and 87 give them, there is 
nothing in the Land Revenue Code which renders 
the exercise of those powers subject to the provi¬ 
sions of 0. 34, R. 14 or of the principle underlying 
that rule. [P 279 C 1] 

C. P. C._ 

(’40) Chitaley, O. 34 R. 14 N. 12 Pt. 6. 

(’41) Mulla, Page 1102 Pts. (r) and (s). 

R . A. Jahagirdar — for Appellants. 

O . P. Murdeshwar — for Respondent. 

N. J. WADIA J. — Appellant 1 and his father 
had mortgaged certain lands to the predecessor-in¬ 
title of the respondent in 1906. On the same day on 
which the mortgage deed was passed the father 
passed a registered rent note to the mortgagee and 
took possession of the lands agreeing to give a cer¬ 
tain quantity of rice by way of rent and to pay the 
d assessment. The mortgage was in favour of one Dat- 
tatraya Dixit. In 1912 the mortgage rights were 
transferred to one Ganpati Bhatta who in his turn 
transferred them to the present defendant in 1919. 
Rent according to the terms of the rent note was 
paid up till 1932-33. It fell into arrears in 1933 and 
the defendant made an application for assistance 
under S. 86, Bombay Land Revenue Code, to the 
Collector. The Collector made an order in his 
favour for recovery of the rent and under that order 
the appellants* equity of redemption was sold under 
the provisions of the Bombay Land Revenue Code 
and was purchased by the defendant mortgagee on 
20th July 1934 the sale being confirmed on 27th 
August 1934. On 11th October 1934 the appellants 
filed the suit out of which this appeal arises for a 
declaration that the sale of the equity of redemption 
in the revenue proceedings was invalid and was not 
binding upon them as mortgagors. Originally there 
was also a prayer for taking accounts of the mort¬ 
gage under the Dekkhan Agriculturists* Relief Aot. 


The trial Judge dismissed the suit. There was an 
appeal to the District Judge who confirmed the de- 9 
cree of the trial Court. Before the lower appellate 
Court the claim for accounts was given up and the 
appeal was pressed only as regards the contention 
that the sale of the equity of redemption by the 
revenue authorities was not binding on the appel¬ 
lants. rr 

It is not disputed that the respondent-mortgagee 
was a superior holder within the meaning of S. 3 
6ub-s. (13), Bombay Land Revenue Code, and the 
plaintiffs inferior holders as against him. Nor is it 
disputed that the respondent was entitled as suoh 
superior holder to apply for assistance to the Collec¬ 
tor under S. 86, Bombay Land Revenue Code. It is 
contended however that it was not open to the re¬ 
venue authorities in granting assistance to order 
the sale of the appellants’ equity of redemption. 
Section 86, Bombay Land Revenue Code, provides / 
that superior holders shall, upon written appli¬ 
cation to the Collector, be entitled to assistance, 
by the use of precautionary and other measures, for 
the recovery of rent or land revenue payable to them 
by inferior holders. There is nothing in the Bombay 
Land Revenue Code which would prevent the Col¬ 
lector from directing in a case sach as this that the 
defaulting tenants’ interest in the land should be 
sold for recovery of the amount made payable to 
the superior holder. It is contended however that 
such an order would conflict with the principle 
underlying O. 34, R. 14, Civil P. C. That rule pro¬ 
vides that where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be entitled 
to bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement g 
of the mortgage. It is conceded that in terms the 
provisions of the rule cannot apply to sales ordered 
under the provisions of the Bombay Land Revenue 
Code. In the first place the rights which the res¬ 
pondent sought to enforce by his application for as¬ 
sistance to the revenue authorities were not his 
rights as mortgagee but his rights as superior hol¬ 
der under the terms of the rent note. Further 
there i6 in this case no decree obtained by the 
mortgagee but merely an order for assistance from 
the revenue authorities. In terms therefore the 
rule clearly cannot apply to a sale held by the 
revenue authorities under S. 86, Bombay Land 
Revenue Code. 

It is contended however that the principle under¬ 
lying the rule must be held to govern sales under 
the Bombay Land Revenue Code also. We were re- . 
ferred to the decision in 44 Bom. 366.1 Iq that 
case a property had been mortgaged with possession 
and on the same day the mortgagor executed a rent 
note in favour of the mortgagee. On default in pay¬ 
ment of rent the mortgagee filed a suit and obtained 
a decree for rent due, and sought to execute the 
decree by the sale of the mortgagor's equity of re¬ 
demption in the mortgaged property. It was held 
that the claim on which the mortgagee got a decree 
was really a claim for payment of money in satis¬ 
faction of the claim arising out of the mortgage and 
was therefore governed by the provisions of O. 34, 

R. 14, Civil P. C. But in that case the mortgagee 
had obtained a decree of a civil Court for recovery 
of the amount due to him for rent, and it having 
been held that his claim though nominally one for 
rent was in effect one for interest due on the niort- 

1. (’20) 7 A. I. R. 1920 Bom. 202 : 55 I. C. 536 : 

44 Bom. 366 : 22 Bom. L. R. 113, Ibrahim Vt 
Nihalchand. 
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^ gag© and that the decree was really a decree for 
payment of money in satisfaction of a claim arising 
under the mortgage, it was therefore governed by 
the provisions of 0.31, R. 14. The facts in the pre¬ 
sent case are different. As I have already pointed 
out, no decree for the payment of money has been 
obtained. The claim or suit for assistance was filed 
not as mortgagee but as landlord or superior holder, 
and the assistance was given on that basis. There is 
nothing in the provisions of the Bombay Land 
Revenue Code to suggest that the powers of assis¬ 
tance which the Collector has under Ss. 86 and 87 
are in any way fettered by the provisions of 0. 34, 
R. 14, Civil P. C. It may be very unfortunate that 
by resort to the remedies given to him under the 
Bombay Land Revenue Code the mortgagee has 
been able to deprive the mortgagor of the rights 
which he would have had under the ordinary law. 
5 But that is a disadvantage which the mortgagor 
must face if he chooses to execute a rent note°in 
favour of his mortgagee and thereby makes him a 
auperior holder for the purposes of the Bombay 
Land Revenue Code and gives him all the privileges 
which a superior holder has under the Bombay 
Land Revenue Code as regards the recovery of rent 
due to him. The provisions of Ss. 86 and 87, Bom¬ 
bay Land Revenue Code, are deliberately intended 
to give auperior holders a speedy and simple method 
of recovering their arrears. Discretion is left to the 
revenue authorities to refuse to give such assistance 
in cases in which the question at issue between the 
auperior holder and the inferior holder is of a com- 
plicated or difficult nature. But where the revenue 
authorities choose to exercise the power which 
S3. 86 and 87 give them, there is nothing in the 
Land Revenue Code which renders the exercise of 
those powers subject to the provisions of 0. 34 
K. 14, or of the principle underlying that rule. As 
|tbe learned District Judge has pointed out, it was 

E *2 \SL ft PP el i ftnta t0 a Pp!y to the Collector 
under S. 178, Bombay Land Revenue Code, to set 

w.de he sale within thirty days from the date of 
the saie. Smce they did not do so and the sate was 
confirmed, it was no longer open to them to sne in 

anthnlv Urt ‘° gek , the 0rder ™ d9 by the revenue 
authorities set aside. The appeal is dismissed with 

*idhH MO y T T?- J - - 1 agree - 1 wou,d »“>y 

add a few words. It seems to me that 0. 34, R 14 
lays down no general principle. All that the role 

thTmrtv r b ' d avoidaDce 01 ft g^eral principle by 
dnW'th “fT ™ entioned - The general prin. 

A i ha ‘ 0mbodled ,n the maxim "once a mort- 

£f<w ,B “ “.“JP* 0 " whioh means that once 

tion^Q . 1 COr f C3 t0 f ho conclusi °n that the transac- 
dMm iL m ° r gng ? th ® ® or t£®8°r ia entitled to re- 
ttetrilhf r° Pe r7' and he cannot bo deprived of 
bv somS W 7 , ?rf dings for foreclosure, or 

Order31 R , S° d “u d ® wn by the Legislature. 
„. d ® r „ 4, R \ 14 Provides in substance that a mort- 

b9 deprived of his equity of redemp- 
“2 Jf. . tho mortgagee obtaining a money deerw 
aga nBt him, and then enforcing that decree by the 

nmi«rt 7 Pr ? e3a 01 exocation - Ho can only sefl the 

E2Er D ? ort e a 8° Buit ond that rule has 

teen applied where interest on the mortgage is ac- 

tually payable in the form of rent under a rent note- 

3001 U i3 not disputed in thU 
appMl that a mortgagee who lets the mortgagor into 
possession under a rent note is a superior holder 

mtnfngTf IK in T ,eri « r bolder . within th^ 
that th? °* i Bombay Land Revenue Code, and 

ht CduTnH* 8 " 018 , lhereforo entitled to apply to 
‘he Collector for a sale of the property os a mss 


of recovering the rent under the rent note. If the 
Collector makes an order for sale of the property, 
that no doubt does deprive the mortgagor of his 
right to redeem, but that is done under the terms 
of the particular statute. It is quite obvious that 
0. 34, R. 14 does not apply in terms, and as I have 
said, in my opinion that rule doe3 not lay down any 
general principle. It may be unfortunate that by an 
application under the Bombay Land Revenue Code 
the mortgagor can be deprived of his right to re¬ 
deem, but that is a matter for the Legislature. It i9 
impossible for this Court to say that such a 6ale is 
invalid. 


R.K. 


Appeal dismissed . 
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Beaumont C. J. and Sen J. 
Karimmiya Hamdumiya Sonitoala — J 

Appellant 

v. 

Jafarali Baivamiya and others — 

Respondents. 

First Appeal No. 337 of 1940, Decided on 6th 
February 1942, from decision of District Judge, 
Ahmedabad, in Misc. Appln. No. 229 of 1939. 

Mussalman Wakf Act (1923 as amended by 
Bombay Act 17 of 1935), S. 6C - No appeal 
lies. rr 

A finding recorded under S.6C being final for the 
purposes of the Act no appeal lies from a decision 
of the District Court on an inquiry under 8. 6C. 

C.P.C.- [P 280 C 1] g 

(’40) Chitaley, S. 96. Notes 2, 22. 

(’41) Malta, Page 354 Note “Right of appeal.’* 

A. 0. Duai and J. C. Shah — for Appellant. 

B. G. Rao; I. I. Chundrigar and K. T. Pathak 
— for Respondents 1; and 2 to 6, respectively. 

BEAUMONT C. J. — This purports to be an 
appeal from the District Judge of Ahmedabad in a 
mattor which arises under the Wakf Act, and a 
preliminary objection is taken that no appeal lies. 
Under the Mussalman Wakf Act of 1923 muta- 
wrtllis of wakf9 are required to furnish to the Court 
certain particulars relating to the wakf and ac¬ 
counts. The Court, so far as the present matter is 
concerned, is the District Court. Under that Aot 
the Court is acting merely as an office in which 

Sir/ 6 6 L ed - B “ t “ nd9r lhe batman h 

Wakf (Bombay Amendment) Act of 1935, tho Court 1 
is given certain judicial powers. Under Ss. 6A and 
6B it can make orders on the mutawalli requiring 

Court ma d v° Ce ,'L ta,n thi , Dg9 ’ and nnder S - 6C ‘he 
annliLun 7 ’ ? her ° D ,ls ? wn moti °n upon tho 
est n a wakf K^ P ° r3 ° n ° lalmin 8 to have an inter- 
h , oldan ln 9 air y°n the matters there¬ 
in specified and the result of tho Inquiry has to be 

h «“ S ‘ 6F P rovide3 ‘hat the entries 

thn d fir^n the n tbe R eR'stor of Wshfs and 
tho finding reoorded under S. 6C shall, subject to 

So P A TT“?- ° f ^ 6Q ’ b9 fina > ‘ho purposes 5 
mmtlio Sootion6Q provides that a oivil Court of 
competent jurisdiction deoiding any question relat, 

‘ ba ‘ ‘he SS stll 

make such entries or amendments of entries in the 
Register of Wakfs relating to tho said wakfa as are 
consequential upon its deoision. The loomed Judw 

tha^nDi? 60 W » 8 ho,ding a “ inquiry under S. 60 Tt 
the instance of persons olaiming to hove an interest 
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Q in the wakf, and it is difficult to see, in view of 
S.6F, which provides that a finding recorded under 
S. 6C shall be final for the purposes of the Act, how 
any appeal can lie from a decision of the District 
Court on an inquiry under S. 6C. Obviously, if we 
can alter the findings of the District Court, those 
findings are not final. I am disposed to think there¬ 
fore that the Act forbids an appeal from a finding 
recorded under S. 6C; but even if that is not so, no 
Court has an inherent right to sit in appeal over 
another Court. The jurisdiction of this Court to 
hear appeals from District Courts is conferred by 
the Civil Procedure Code. We can hear appeals 
against decrees under S. 96 and from certain orders 
under S. 104, but the order made in this case does 
not fall within either of those descriptions. In point 
of fact no order has been drawn up. Counsel for 
the appellant seems to have appreciated that it was 

b desirable to have a decree to appeal from, and he 
asked the Court to draw one up, and there is recor¬ 
ded in the margin of the application the word 
"yes," but nothing has been done. I have said over 
and over again that this Court will hear appeals 
from decrees and orders which are appealable and 
which have been properly drawn up, but normally 
will not hear appeals from decrees and orders which 
have not been drawn up. We must see what the 
order is which we are asked to alter. In my opinion 
the preliminary objection prevails, and no appeal 
lies in this case. Mr. Desai asks us to treat this as 
an application in revision, but in view of the fact 
that no order has been drawn up, I decline to enter¬ 
tain this application a9 one in revision. The appeal 
is dismissed with costs. 

SEN J. — I agree. 

® R.K. Appeal dismissed. 
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Broomfield and Macklin JJ. 

Madhavsang Haribhai Patel — 

Defendant — Appellant 

v. 

Dipsang Jijibhai Patel — Plaintiff — 

Respondent. 

First Appeal No. 130 of 1940, Decided on 26th 
January 1942, from decision of First Class Sub- 
Judge, Broach, in Suit No. 275 of 1938. 

• Hindu law—Adoption—Joint family—Adop- 
tion by widow of gotraja sapinda—Adopted son 

“ cannot sue for property gone to his mother as 
widow of gotraja sapinda. 

An adoption made when a coparcenary is at an 
end cannot divest property which has already vested 
in or through the heir of the last holder. Hence a 
widow of a gotraja sapinda who succeeds to property 
as such cannot by an adoption alter after her own 
death the devolution of that property to which she 
became entitled as the widow of a gotraja sapinda : 
(’38) 25 A.I.R. 1938 Bom. 383 (F.B.) and (’41) 28 
A.I.R. 1941 Bom. 323, Foil . [P 281 C 1] 

The idea of an adopted son taking his adoptive 
mother’s life interest in an estate is an idea entirely 
unknown to Hindu law. Whatever estate an adopted 
son acquires on adoption it is an absolute estate and 
any suit that he brings with respect to the property 
claimed must be brought upon that footing. But 
when he is adopted by the widow of a gotraja 
sapinda he cannot bring a suit on that footing 
because an adoption by the widow of a gotraja 


sapinda will not alter the order of inheritance of 
the property. It is therefore not open to the adopted * 
son to sue at all in respect of property which ha 9 
gone to his adoptive mother as the widow of a 
gotraja sapinda : 1 Mad. 174 (P.C.), Disting .; (’39) 

26 A.I.R. 1939 Bom. 123, held not good law. 

[P 281 C 2] 

Hindu law — 

(’40) Mulla, Pages 555-557 Ss. 501-503. 

(’38) Gour, Page 257 Para. 711; Page 258 Paras. 

715, 718. 

G. N. Thakor and B. G. Thakor—ior Appellant. 

S. M. Shah and V . T. Gambhirwalla — 


for Respondent. 

MACKLIN J. — One Adesang Himdas died in 
1892 after making a will. He left two widows ; and 
some months after his death one of the widowsgave 
birth to a posthumous son, who died less than two 
years later. Adesang also left two daughters, Bai 
Suraj and Bai Mongh. By hi9 will he provided that 
his property should go to his daughters unless a 
posthumous son were born to him. He had been 
predeceased by a divided brother Jijibhai, who at 
his death left a widow Bai Sada and also a daughter 
Bai Chanda. The present plaintiff is Bai Chanda’s 
grandson, and he was adopted by Bai Sada to her 
husband Jijibhai on 4th December 1938. In 1897 
Bai Sada relinquished all her husband’s property in 
favour of her daughter Bai Chanda. In 1937 Bai 
Mongh, who was then the survivor of the two 
daughters of Adesang, surrendered the properties 
in suit to the defendant. Those properties are ad¬ 
mittedly the ancestral properties of Adesang, and 
by a custom relating to bhag properties intheBroch 
district the preferential heir to such properties after 
the death of Adesang's posthumous son would be 
not Adesang's daughters but Bai Sada, the widow 
of Adesang’s brother, who was the posthumous 
son’s uncle. Some months after the surrender of 
the suit properties by Bai Mongh, Bai Sada relin¬ 
quished to the defendant (who admittedly is the 
nearest reversioner after the death of Bai Sada) any 
interest that she might have in those properties, 
assuming that she had any interest at all. The deed 
recites the consideration of Rs. 600, but the defen¬ 
dant 6ays that there was no consideration in fact. 
On the same day the defendant executed a lease of 
part of the property for 999 years to the brother of 
the plaintiff, and shortly afterwards he executed a 
release in favour of Bai Chanda of any right that 
he might have to the property of Jijibhai which 
Bai Sada had surrendered to Bai Chanda in 1897. 


The plaintiff by virtue of his adoption has sued h 
for the possession of Adesang’s property now in the 
bands of the defendant as the result of the release 
deeds executed by Bai Sada and Bai Mongh. He 
said in his plaint that Bai Mongh had no right to 
any of the property, since it was ancestral property 
and Adesang had therefore no right to make a will; 
and, assuming that he had the right to make a 
will, the will itself displaced Bai Mongh in the 
event of a posthumous son being born. Apart from 
the will he contended that Bai Mongh had no right 
to the property by reason of the local custom which 
I have mentioned. He then said that the surrender 
or relinquishment by Bai Sada in favour of the 
defendant was illegal on various grounds. In the 
written statement various defences were taken ; 
one was that the adoption was invalid and in any 
case would be powerless to divest property which 
had already vested, the adoptive mother being the 
widow of a gotraja sapinda; another was that Bai 
Suraj and Bai Mongh had become owners of the 
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a property by adverse possession if not as actual heirs, 
aod the custom which would make Bai Sada a pre¬ 
ferential heir was denied. The trial Court held that 
the adoption was valid but that it could not affect 
the interest of the reversioner. Relying however 
upon the decision in 41 Bom. L. R. 208 1 and think¬ 
ing that to be the effect of the decision, the learned 
Judge allowed the plaintiff to dispossess the defen¬ 
dant for the period of Bai Sada’s lifetime, appar¬ 
ently on the view that the plaintiff acquired his 
mother's rights in a limited estate. The defendant 
now comes in appeal. 

The main contention argued on behalf of the 
defendant in the appeal is that whatever may be 
the defendant's position with regard to this pro¬ 
perty and even if bis possession of the property be 
wrongful, the plaintiff merely by reason of his 
adoption has no right of suit against the defendant. 
His learned counsel relies upon the decision of a 
Full Bench of this Court in 40 Bom, L. R. 5593 
and on a later decision 43 Bom. L. R. 492, 5 which 
disapproved of the decision relied upon by the trial 
Court in 41 Bom. L. R. 208.1 In the first of these 
case9 the Court reaffirmed the principle that an 
adoption made when a coparcenary is at an end 
cannot divest property which has already vested in 
or through the heir of the last holder, and this 
principle was extended bo as to decide that a widow 
of a gotraja sapinda who succeeds to property as 
such cannot by an adoption alter after her own 
death the devolution of that property to which she 
became entitled as the widow of a gotraja sapinda. 
This case was considered by Divatia J. sitting 
alone id 41 Bom. L. R. 208.1 That was a case 
where the property had been alienated and the con- 
c teat was between the adopted son and the alienee 
and the learned Judge thought that this distingl 
uished the case from the earlier case decided by 
the Full Bench, and that the adopted son could 
succeed to the property. He also took the view that 
the widow of a gotraja sapinda succeeding as an 
heir holds the same position as her husband would 
have held with respect, to the property : in other 

22-* *“ h " its , the r ‘ ght of her bwbnnd, and on 
adoption she therefore divests herself of that estate 
also juBt as she would divest herself of her bus- 
band e personal estate upon adoption. In other 
S' 1 ®™ 19 n ° I** 1 difference between her bus- 

m ffr «!'IS* a ,, nd , th / esta . ,e of the «°‘ ra i° sapinda 
so far as the adopted son is concerned ; each estate 

rnust be taken to be the estate of hor husband as at 

* 0f w 6 adoption > and the adopted son 
d ^ e . refore 7 0u * d ‘“k« ‘hem both. But in the later 

ffloa I» D 0f a . Ben ° h of tbis Court in 43 Bom. L. R. 
4923 it was thought that the distinction sought to 

Mdlft.'S 10 ,aSt ‘v° Caaes Wft8 unsound, 
and it made no difference whether the contest was 

b 5‘"?®? “ n fldo ? ted 900 “ nd ‘be reversioner or the 

Srsot^o S a “ ? ITV iD aeither case would the 

tariEL°k a B ,°u raja . 8apinda 8°ne to a widow by in- 
hentance be the adopted son, and the principle 

was again reaffirmed that the widow of a gotraja 

herSncTof °ii, by “ adoption the ordef of in- 
th f, pr °P® rl y and deprive the rever- 
Bloner of hU rights, whether vest ed or contingent. 

1. (’89) 28 A.I.R. 1939 Bom. 128 : 180 I. C 968 ■ 

Kipps' : 

Bom L 4 ' B L s “4*; ; 


In this case the trial Court has given the plain- . 
tiff a decree for the lifetime of Bai Sada as if the 
plaintiff were suing as the adopted son of Bai Sada 
rather than of her husband Jijibbai and as if by an 
adoption an adopted son necessarily took the estate 
of bis adoptive mother. But even the decision in 
41 Bom. L. R. 2081 relied upon does not go as far 
as this : the reasoning was to the exact contrary, 
namely, that the estate was to be regarded as the 
estate of the widow’s late husband and that what 
the adopted son took on adoption was the estate of 
his father. The idea of an adopted son taking his 
adoptive mother’6 life interest in an estate is an 
idea entirely unknown to Hindu law. Whatever 
estate an adopted son acquires on adoption it i3 an 
absolute estate, and any suit that he brings with 
respect to the property claimed must be brought 
upon that footing. But when he is adopted by the 
widow of a gotraja sapinda he cannot bring a suit - 
on that footing because an adoption by the widowi 
of a gotraja sapinda will not alter the order of in¬ 
heritance of the property. The only possible con-, 
elusion is that it is not open to the adopted son to 
sue at all in respect of property which has gone to 
bis adoptive mother as the widow of a gotraja 
sapinda. 

We were referred by the plaintiff's learned coun¬ 
sel to 4 I. A. 1,4 where an adopted son sued his 
adoptive mother for property which she had in¬ 
herited before the adoption from her natural son. 
The principal question for decision was the validity 
of the adoption, and it was held that the adoption 
was valid. The fact that the adopted son was allowed 
to take the property does not establish the conten¬ 
tion now put forward that an adopted son in every 
case takB3 the estate of his adoptive mothor. In that 
particular case he did take it; but he did not take 
it qua the estate of his adoptive mother. Whenever 
an adoptive son takes property by virtue of his 
adoption, wbat he takes is the property of the last 
male holder; and although the widow had inherited 
the property from her son, what the adopted son 
*°°, V* f l 4 was in fact the property of the last 
male holder. This case is of no help to tho plaintiff, 
who on the authorities is excluded from the proper¬ 
ties of the last male holder; it does not show that 
he can acquire them by the expedient of divestum 
his mother of her limited estate in them. Thus, the 
plaintiff has no right to sue, and it is not necessary 
U) consider the other defences to the suit. They 
have been briefly touched upon by the defendant's 
earned counsel, but they have not been discussed 

L ni/ ep ^ f -A 0m theother But on behalf of 
the Plaintiff it is suggested that if it is found that 

X? pi? 10 . 15 n° right of suit, then this Court 

°7.? W ^ ada t0 be Bubs ‘*‘uted for him as 

ffSu •“ d tha pla,nt 10 ba suitably amended. We 

K“ k :V mpos8 . lble . oonaider B «°b a suggestion. 

The entlce {ure 0( the suU woQld bfl u ^ a “ 

woul^ Se ch °i n ^ 0n rt wou,d 1 “banged; tho reliefs 

E mitfart? l \T 7 h l tbat thB i nstitution of 
i. u pre3 * n ‘ ,orm by the present plaintiff 

lion ^° nest ml8takc 03 t0 hi8 true l«gal posi- 

men 6 ®," h^ki^ into a « ain b * an 

SSLl m«t hi S Wh 5 n th ? suit has ,oiled - T ba 

Ea lh ” euit b " a ‘ 8 - 

BR°0 MF IEL D J.—The law as to adoption by 
Widows of gotraj a aapindas is kid down in 40 Bon? 

4 ‘ 1 M “d."l74 : 4 I.A. 1 : 26 W. R oi . a 

KrUhn 6 a 9 B Sutber ', 863 ( p -C-). Vellanki Venkat! 
Krishna Row v. Venkata Rama Lakshmi. 
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a L.R. 559 2 and 43 Bora.L R. 492. s The adoption is 
valid for religious purposes, but it does not affect 
rights to property either vested or contingent. The 
defendant in this case claims a vested right both as 
transferee from Bai Mongh (who according to him 
had acquired title by adverse possession) and as 
transferee from Bai Sada the nearest heir. If either 
of these alternative claims is good, the defendant’s 
rights arc manifestly unaffected by the adoption of 
the plaintiff. The learned trial Judge has come to 
the conclusion that Bai Mongh was not the owner, 
and the defendant acquired no interest by reason of 
the transfer from her. It has also been held that 
there was no valid transfer or surrender by Bai 
Sada. These points are not altogether free from 
doubt. This part of the case ba3 not been folly 
argued, and as it is not necessary for the purpose of 
the appeal, we express no opinion. Assuming for 
& the sake of argument that the defendant has not a 
vested but only a contingent right in ths estate, 
there is great force in the argument of the learned 
counsel for the appellant that the decree awarding 
the plaintiff possession during the lifetime of Bai 
Sada is really an infringement of that right. The 
learned trial Judge has professed to follow the deci¬ 
sion of Divatia J. in 41 Bom.L.R. 203.1 He has not 
really done so, for Divatia J. there held that the 
adopted son got an absolute estate displacing the 
widow’s estate, whereas the trial Judge here has 
held that the plaintiff is entitled merely to the 
widow's limited estate. 

In view of the decision in 43 Bom.L.R. 492,^ 41 
Bom.L.R. 208 1 cannot be regarded as good law. The 
adopted son certainly does not get an absolute estate, 
which would obviously defeat the rights of the 
£ reversioner. But unless the plaintiff gets an abso¬ 
lute estate as the son of Jijibhai thereby displacing 
Bai Sada, ho gets no estate at all. He is merely the 
son of a woman who has a widow’s estate. The 
adoption does not operate as a transfer of that estate 
to him. A woman cannot adopt a son to herself. 
Bai Sada might have alienated her estate to the 
plaintiff and it would have been valid for her life¬ 
time. But she has not done so. What she did do or 
purported to do was to alienate the estate to the 
defendant. 4 I. A. I, 4 which was cited by the learned 
counsel for the respondent, seems to me to have no 
bearing on the present case. Because a son who gets 
the estate of the last male holder divests the estate 
of his adoptive mother, it docs not follow that an 
adopted son who does not get the estate of the last 
male holder must necessarily divest the estate of 
the widow and step into her shoes. I agree that the 

d suit fails and must be dismissed. 

r> g Appeal allowed. 
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Beaumont C. J. and Sen J. 

Channappa Girimallappa Jolad 

Judgment-debtor — Appellant 

v. 

Shankardas Vislinudas Darbar and 
others — Decree-holders — Respondents . 
First Appeal No. 320 of 193$, Decided on 23rd 
January 1942. from decision of Fint, Class Sub- 
Judge, Bijapur, in Darkhast No. 58 of 1938. 

Civil P. C. (1908), S. 48—Decree held barred 
under section 48. 

A mortgage decree was passed on 11th October 
1924. An execution application was filed in 1925. 


On that application, in view of compromise between -• 
the parties, an order was made on 29th November ° 1 
1926, stating that the decree had been fully satis¬ 
fied, and costs received and the order is : “The 
darkhast is disposed of." The compromise was sub¬ 
sequently held to be invalid. The decree-holder then 
filed a fresh execution application on 17th January 
1938. On a contention by the decree-holder that the 
old application of 1925 should be held as subsisting 
and the application of 1938 was merely a revivor 
of it : 

Held that in snch circumstances the intention of 
the Court must be given effect to and it could not 
be held that because the order passed in the dar- 
kbast became inoperative for some reason or other, 
those proceedings could be regarded as pending or 
could be revived. The execution was therefore barred 
under S. 43 : (’37) 24 A. I. R. 1937 All. 513, Foil.; 
(•24) 11 A. I. R. 1924 Pat. 273, Disling. t 

[P 284 C 1] 

P' Q # _ 

(’40) Chi’taley, S. 48 N. 7 Pt. 6a. 

(’41) Mulla, Page 203 Note "Fresh application. 


Limitation Act — 

(’42) Chitaley, Art. 182 N. 183 Pt. 2. 

R. A. Jahagirdar and V. V. Altai — 

for Appellant. 

K. G. Datar — for Respondent 2. 

SEN J. — The main question in this appeal, 
which arises oat of execution proceedings, is whether 
the darkhast is barred under S. 48, Civil P. C. The 
appellant is the original judgment-debtor, and the 
respondents are the decree-holders. The facts lead¬ 
ing up to the darkhast are somewhat complicated, 
and the material fact9 may be stated as follows : ( 

The decree-holders, whose father was the mort¬ 
gagee of a mortgage dated 30th September 1905, 
obtained a decree in terms of a compromise on 30th 
July 1918, under which it was declared that the 
defendants were to pay Rs. 13,000 to the plaintiff 
by annual instalments of Rs. 1200, that if the 
defendants failed to make payment in time of any 
instalment, such instalment was to bear interest, 
and that if the defendants failed to make payments 
in time of any two instalments, the plaintiff should 
be entitled to recover the whole amount due. Some 
instalments were paid thereafter. The mortgagor 
was one Muchkhandeppa who died in 1911, and pis 
widow Baslingawa adopted Girimallappa who died 
in 1916. Girimallappa’s widow Irawa adopted tho 
appellant in 1920. In 1923 tho decree-holders filed 
darkhast No. 320 of 1923. It was thrown out as no 
final decree had been passed. According y, on 17th 
November 1923, the decree-holders applied for tho 
decree being made final. On 11th October 1924, a 
decree was passed for Rs. 6951-6-4 and interest on 
Rs. 1200 at nine per cent, per annum from the date 
of the application to the date of payment. This 
decree did not allow any instalments. On 27th 
March 1926, Irawa brought a suit against the pre¬ 
sent appellant for setting aside bis iadoption. Ihe 
suit was dismissed. Before that, on 29th June 1925, 
the decree-holders bad filed darkhast No. 188 ot 
1925 seeking to recover mall Rs. 7163-11-11. and 
on 17th September 1926, there was a P r, * at ® ““ 
by Irawa of the entire property mortgaged 10 the 
decree-holders. To this sale the nppellant was no 
a party. The order passed in darkhast No. 188 of 
1925 was : "As the parties have amicablj-settled 
the sale Droceedings were returned without being 

auctioned? Horace £ decree having b*» In ,- - 
fied and costs having been received the darkhast is 

disposed of.” 


m2 


Channappa v. Shankardas (Sen J .) 


Bombay 283 


^ In 1925 one Yeukatesh Raghvcndra Jorapur of 
Bagalkot, Manager of the Bagalkot Bank, obtained 
a decree against Irawa and got sold by auction a 
survey number out of the mortgaged property ; and 
in the said auction sale one Ramchandra Swamirao 
Jorapur purchased the same and obtained posses¬ 
sion thereof. The present decree-holders filed suit 
No. 337 of 1928 for possession of the said property 
in the Bagalkot Court. It was held that the said 
Irawa had sold the said property and the other 
properties with a view to defraud the creditors of 
the estate. The present decree-holders preferred an 
appeal to the District Court wherein the decree of 
the trial Court wa9 confirmed, A Second Appeal 
No. 675 of 1931 to the High Court was dismissed 
on 1st March 1933, On 3rd November 1933, a suit 
was filed by the appellant, being Suit No. 545 of 
1933, for possession of the property sold by Irawa 
^ and for a declaration that the decrees obtained by 
seven creditors, including the two present decree- 
holders, were not binding on him and also for an 
injunction against those creditors restraining them 
from executing their decrees. It was hold that the 
plaintiff was entitled to possession of the properties 
in the bands of defendants 4 to 8 including the 
present decree-holders, and that the decree obtain¬ 
ed by the respondents was binding on the plaintiff 
though the private sale by Irawa was not binding, 
and it was ordered that defendants 6 and 7 (that is 
the present respondents) “were relegated to their 
position under their decree so far as it was not 
satisfied, the same only being binding on the plain¬ 
tiff.” The declaration and the injunction sought 
against defendants 6 and 7 regarding their decrees 
so far as it had remained unsatisfied was refused. 
t The present respondents thereupon appealed to the 
High Court but the appeal was dismissed. During 
the pendency of this appeal they filed darkhast 
No, 250 of 1936, and the darkhast was disposed of 
on the ground that the appeal to the High Court 
had not been decided, and there was an order as to 
costa, 

v° n *o 17 !^ rt o ft ft nuary 1938 » tbe P resent d&rkbast 
No. 68 of 1938 was filed. In it the decree.holders 
claimed interest on the whole amount of Rs. 6951 
from the date of the application for the final decree 
namely 17th November 1923. The judgment-debtor 
opposed the darkhast and pleaded the bar of limi¬ 
tation on three grounds, the first being that the 
preliminary decreo was not made fi D al within three 
years as required by 0. 34, R. 5, Civil P. C.. and 
was therefore not executable. No argument has been 
d = ed * 8 J based t on tbis ground. The second 

a so not been argued bofore os, 
was that the sale in favour of the decree-holders by 
Irawa having been deolared null and void in Second 

5°° *k 931, the darkhaat ou 8 b * to have 

dfrVlfu f * th i! D : hrG ? years oi that ’ and th ^t the 
darkhast not having been so filed was barred. The 

W Whloh the P rcsoat appellant has 
hf' 0 ™ U9 ’ i8 that the present darkhast 
5 e n aft « r tbe of twelve years from 

1924 d Th?l th ° ? e T Cr ?’ namoly llth °°tober 
1924. The learned trial Judge however came to the 

i th0rO Wa3 00 forC6 in an 7 of these 

D i 8 n Vi V? ° l the deorce in Su,t No - 545 of 
10 him ,<eet aside the aiiena - 
tion and restored the award decree.” He held that 

nvlSS K P J°f V v! ?U3 ? ghts f L the decree-holders were 
revived by this order and that therefore the decree- 

7r° U d h V enlU j ed u t0 olaim the unsatisfied 
0i * the - pre8eot ^tentions of 

2f ordor f* the trial Court in Suit 

°' C45 of 1933 wos passed on 25th October 1935 , 


and thereafter the present decree-holders filed dar- Q 
khast No. 250 of 1936, and that was disposed of on 
17th April 1937. The present darkhast was filed on 
17th January 1938. The learned trial Judge held 
that the Inst darkhast was in time. 

The darkhast No. 188 of 1925 was disposed of on 
29th November 1926. The question arises whether 
in view of the decision in the suit of 1933 it can be 
said that the darkhast was not terminated and that 
it was either kept pending or became revived. The 
6ale by Irawa was a private sale, and Mr. Jaha- 
girdar has argued that at least in the case of a 
private sale which formed the basis of the satisfac¬ 
tion of a decree, when that private sale was subse¬ 
quently found to be void that cannot affect the order 
of the executing Court disposing of the darkhast, 
and that it could not be held that the darkhast 
either remained pending or was automatically re¬ 
vived. In Suit No. 545 of 1933 all that the Court / 
said was: “The present decree-holders are relegated 
to their position under the decree so far as it i9 not 
6atis6ed, the same only being binding on the plain¬ 
tiff.” It meant that the decree-holders were free to 
execute their decree as if it had not been satisfied, 
but it cannot be said to have created a fresh starting 
point of limitation or to have reopened the darkhast 
of 1925. On that date the bar of S. 43, Civil P. C., 
certainly did not exist. The Court did not make any 
pronouncement on the darkhast of 1925; that dar¬ 
khast was not before it, and there has been no 
application by the decree-holders since the date of 
this decision that the order passed on the darkhast 
of 1925 should be vacated on the ground that tho 
sale by Irawa has been found to bo void. Mr. Datar 
has referred us to a decision of tho Patna High Court 
in 2 Pat. 829.* There the decree-holder purchased 
a certain property in execution of his decree, and * 
subsequently a third person sued the auction 
purchaser and the judgment-debtor for a declara¬ 
tion of his title to the property and for possession, 
and obtained a decree. It was held that the effect of 
the decree m favour of the third person was to set 
aside the execution sale and revive the deoretal 
debt, and that no formal order setting aside tho 
sale was necessary. On facts this case can be distin¬ 
guished from the present case, because there a sale 
ordered by the Court had beoomo abortive aud that 
was the reason for holding that the order passed on 
me darkhast became ineffective. 

Mr. Jahagirdar, on tho other hand, has relied on 
^ ClSl o n of the A,,ahabft d High Court in A. I. R 
1937 All- 513.* Tho facts in that case appear to be 
on all fours with those in tho present caso. In a suit 
lor sale on a mortgage deed exeouted by the last * 
male owner the final decree for sale was passed 

Wl”* hl3 ™ do , w wb0 died hter. Then the decree- 
holder applied for execution of his decreo by sale of 

« 7 agamst °“ e RaUn Sin 8 b . alleging him 

to be the reversionary heir of tho widow’s husband, 

who was in possession of the entire property. During 

Slh 6 a th ° ° xecution Proceedings Ratan 
i!!.T ,led i* m ? rt 8 a « e d <* d in favour of the 
thn ™» der> Wh ?' lherefor °. did not proceed with 
he execution and got the execution struck of! on 

st »‘ement. Subsequently, on three other 
EftT? b ,u nglng a suit ,or P osse 3S'°n of their 
S«| h , th ®P r0p8rly against the decree-holder 
ThnX?™S 1 ?] ^atnn Singh, thru suit was deoreed. 

Tho decreo-holdor having boon thus doprived of half 

1 : 0 n 24 L 1 i A,I Rl 1924 Pat. 273: 76 I.C. 927- 2 Pat 
829 : 6 P.L.T. 845, Radha Kishun v. Kashi Lai 
2. C87) 24 A. I. R. 1937 All. 518 ; 17010 S. 

1637 A. L. J. 375, Ziladar Singh BrljLal'. * 


284 Bombay Kashinath Balkrishna v. Anant Murlidhar A. I. B. 


fl the property which had been mortgaged to him ap¬ 
plied for the execution of his decree by sale of the 
mortgaged property not only against Ratan Singh 
but also against the three reversioners. His conten¬ 
tion was that a fresh right to apply for execution 
accrued on the date on which the suit of the three 
reversioners had been decided. It was held that in 
such a case the original execution proceedings started 
by the decree-holder had come to an end and were 
no longer pending, and that they could not be 
revived. Sulaiman C. J. said (p. 514) : 

“It seems to me that there can be no question of 
a revival of a previous proceeding, unless that pro¬ 
ceeding has not terminated and is still in a state of 
suspended animation. Where the Court did not 
intend to dispose of the matter finally, but either 
shelved it or sent it to the record room or put it off 
because of some injunction or stay order, intending 
& to take it up again when the obstacles were re¬ 
moved, the application would still be pending and 
not finally disposed of; but where the Court on a 
statement made by the decree-holder himself has 
deliberately dismissed the application in full satis¬ 
faction of the decree.it cannot be suggested that the 
Court intended to keep alive the matter or that the 
application for execution, in spite of its dismissal, is 
still pending in that Court and can be revived at 
any time.” 

We think, with respect, that these remarks apply 
to the facts of this case. It was certainly not the 
intention of the Court which disposed of the appli¬ 
cation in 1925 to keep that matter pending. The 
language of the order clearly shows this, and also 
shows the ground on which that order was based. 
That order was not made conditional on the sale by 
c Irawa not being found to be illegal or inoperative. 
We think that in such circumstances the intention 
of the Court must be given effect to, aod it cannot 
be held that, because the order passed in the dar- 
khast becomes inoperative for some reason or other, 
those proceedings can be regarded as pending or can 
be revived. Mr. Datar has contended that in case 
this point is decided against him, it should be held 
that the present darkhast is a continuation of the 
proceedings under darkhast No. 250 of 1936, which 
was filed on 26th March 1936. He says that as the 
appeal in the High Court had not been decided, 
the intention of the Court was merely to keep the 
matter pending and that the words “disposed of* 
really meant that the proceedings were adjourned 
sine die. The present application, however, is not 
an application for the revival of darkhast No. 250 
of 1936, and prima facie it seems to us impossible 
d to hold that the intention of the Court was to keep 
that darkhast pending. The application was no 
doubt regarded as premature, but there being an 
order as to costs it appears that the Court disposed 
of that application finally. Besides, the Court was 
not in a position to know how the appeal in the 
High Court would be disposed of, and a different 
kind of darkhast might be necessitated after that 
appeal had been decided. We think that we cannot, 
properly speaking, deal with the present application 
as if it was an application for the continuation of 
darkhast No. 250 of 1936, and even if we could 
deal with it in that manner, there does not seem to 
be any substance in Mr. Datar's contention. The 
appeal is allowed and the darkhast dismissed with 

costs throughout. , 

BEAUMONT C. J. — I agree. The only rea 

point on this appeal is whether the darkhast of 
1925 can be treated as subsisting and be revived. 
The present darkhast being dated 1^th Wary 
1938, is clearly barred by S. 48, Civil P. C., if it be 


regarded as a fresh application to execute the decree 
of 11th October 1924. Therefore, the only way in 
which the decree-holders can succeed is by treating 
the darkhast of 1925 as still subsisting. Now, on 
that darkhast an order was made on 29th Novem¬ 
ber 1926, stating that the decree had been fully 
satisfied, and costs received and the order is : “The 
darkhast is disposed of.” In my opinion that clearly 
means that the darkhast i3 dismissed. It is the 
common type of case in which a decree to be 
executed is compromised out of Court, and the com¬ 
promise being recorded under 0. 21, R. 2, Civil 
P. C., the execution Court disposes of the darkhast 
by dismissal. In my opinion, in such a case the 
order finally disposes of the darkhast, and the fact 
that the compromise out of Court is subsequently 
held to be, in whole or in part, invalid is irrelevant. 
The execution Court is not concerned in any way, 
where parties are sui juris, with the nature of the t 
compromise. It takes no responsibility for the com¬ 
promise being a legal one. If the respondents were 
to succeed on this appeal, it would really mean that 
in every case in which a darkhast is dismissed on 
the terms of a compromise out of Court, the dis¬ 
missal is conditional on the compromise proving 
effective, and if the compromise proved ineffective, 
in whole or in part, the darkhast must be treated 
as restored. In my opinion, that would be a very 
dangerous principle to lay down. I entirely agree 
with the reasoning of the learned Chief Justice of 
Allahabad in A. I. R. 1937 All. 513.2 
R.K. Appeal allowed . 
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Broomfield and Sen JJ. 

Kashinath Balkrishna Kulkarni — 

Plaintiff — Appellant 


v. 

Anant Murlidhar Inamdar, Defen¬ 
dant 1 and others — Respondents. 

First Appeal No. 106 of 1939, Decided on 11th 
November 1941, from decision of First Class Sub¬ 
ordinate Judge, Satara, in Suit No. 135 of 1936. 

* (a) Hindu law—Adoption—Adopter boy of 
144—Maturity of understanding found—Adop¬ 
tion held not invalid. 

There is no bard and fast rule that an adoption 
by a youth or girl who has not completed the age 
of fifteen years is necessarily invalid. The question 
turns on the maturity of understanding of the 
person adopting. The question of the possession of 
the necessary understanding and discretion is a 
question of fact to be determined on the evidence in 
the particular case. Where therefore the boy of 14J 
adopting a son has sufficient maturity of uuder- 
standing to comprehend the nature of the act of 
adoption and its consequences, the adoption ifl not 
invalid : Case law discussed . [P 288 C 2] 


flindu law — 

*40) Mulla, Page 518 Pt. (m). 

•38) Gour, Page 166 Pt. 8; Page 170 Pt. 3. 
b) Civil P. C. (1908), S. 35 — Several sets of 
iendants — “Suit dismissed with costs ex- 
lined. 

The expression “suit dismissed with costs ”meaD3 
it plaintiff is to pay the costs of all the defen- 
Qts, i.e., two or more sets if separate costs have 
»n incurred. An order for a single set of costs 
ist be asked for at the time of hearing ^ ^ ^ 


h 
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photograph and it seems, for reasons which have ^ 
been explained in the evidence, that Bhanudas’ 
house was not suitable and eothey chose the priest’s 
bouse which was suitable and convenient, being 
close by.. It was a very unusual and rather tragic sort 
of adoption, only rendered necessary by the fact that 
this boy Bhanudas was dangerously ill, It is not at 
all surprising that they did not want to invite large 
numbers of people and make a festival of it. Defen¬ 
dant 2 in bis evidence has explained that defen¬ 
dant 9’s wife Anandibai, the boy’s natural mother, 
was distressed at the idea that her son had to adopt 
a boy at so early an age and preferred to stay at 
home. That seems perfectly natural. Defendant 2’9 
wife is said to have been ill. Plaintiff has examined 
a man called Vinayak who says that he was present 
at the adoption and his signature is one of those on 
the yadi. But, according to him, no hom ceremony 
was performed. That is contrary to what all the / 
other witnesses say and it is a ridiculous assertion. 

It is admitted that Bhanudas' father and uncle 
desired the adoption. In fact plaintiff’s case is that 
they brought it about. There could be no possible 
difficulty about the bom, especially a9 the ceremony 
took place in the priest's house, and Vinajak him¬ 
self admits that all the necessary paraphernalia 
were there. It is incredible that the hom ceremony 
would be omitted. There can be very little doubt, I 
think, that the plaintiff's denial of the fact of the 
adoption is dishonest. Then a9 to Bhanudas 1 mental 
and physical capacity. He had the ordinary educa¬ 
tion of a Brahmin boy of his age. Ho attended the 
vernacular school in his own village Nerle and 
reached the fourth standard at any rate. Then he went 
to the High School at Karad and learnt English. It 
appears from what his teachers say that he was not 
particularly clever, his powers of understanding 0 
were only "tolerably good" and he had some diffi¬ 
culty in passing his examinations. However, he did 
pass them in the end and got into the third standard 
in English. Then his heart affection got worse and 
in October 1929, i. e., about six months before the 
adoption, he had to leave sohool. 

The precise nature of the disease he was suffering 

bas b ““e*P lai n«l, although Dr. Shripad. 
who attended him from Ootober 1929, has beenexa- 
mmed. Bhanudas' natural father, defendant 9, says 
that be used to haveattacksof pain In the heart and 

The 0ttack9 lasted thre6 or four days. 

At first they were only occasional. Between the at¬ 
tacks he wasall right. Hehad twosuoh attacks while 
he was at sohool at Karad. Afterwards they became 
more frequent. Dr. Shripad says that the disease 
was serious when Bhanudas came under his u 
treatment in October 1929, and also says that it was * 
inourable. For the lost four or five months of his 
ife he was confined to bed. That, however was 

ikinth • 8 ad0p u i ° n l : The a ° otor nothing 

^ u ‘ ha . v . in 8 the boy at or about the time of 

the adoption. He is quite definite moreover that the 
tim^^r^A ff . eCte<1 ^ br “ in ia the least at any 

‘“ 6 : d f o t v ba !,v, f e ? 0edopiaion tha ‘. ^ving 

tinn l ex P la ‘ned to him what anadop. 

tion was and what were its consequences, he could 

wat h ay 0 “oderstood it or followed it. The doctor 

th ? W,t K 033 for the Pontiff. His opinion 
“ ay nevertheless be perfectly honest, but I agree 

value lVd^L n U rial JUd l e that U is o! tittle or no 
vaiue. does not appear that he av*p 

ir 

as i-gss 


C, p, C._ 

a (’40) Ch’italey, S. 35, N. 39. 

(c) Civil P. C. (1908), S. 35 — Separate defen- 
dants — Defendant having independent case 
engaging separate pleader is entitled to separate 
costs. 

Where a co-defendant has an independent case 
and has engaged a separate pleader he is entitled to 
separate set of costs. [P 288 C 2; P 2S9 C 1] 

C. P. C. — 

(’40) Chitaley, S. 35, N. 27 Pts. 1, 3. 

('41) Mulla, Page 151 Pts. ($), (t). 

G. N. Thakor and P. B . Gajendragadkar — 

for Appellant. 

P. B. Shingne, P. S. Bakhle and V. B. Gad■ 
kari; and S. G. Chitale — for Respondents 1 
f, and 2; and 9, respectively. 

BROOMFIELD J.—The appellant in this case 
was the plaintifl in the Court below. He brought a 
suit for possession of lands and houses at Nerle in 
the Satara district which formerly belonged to one 
Bhanudas. The property is now in the possession of 
the defendants who claim the greater part of it on 
behalf of defendant 1, a minor alleged to have been 
adopted by Bhanudas on 4th March 1930. Bhanu- 
das was himself a minor then aged 14 years and 
Vj months. He died of heart disease on 19th October 
1931. The plaintiff is a cousin belonging to another 
branch of the family, but he would admittedly be 
the heir and entitled to the property bnt for the 
adop ion of defendant 1. He has denied that the 
adoption took place in fact, and, if it did take place, 
he contends that it was invalid, because Bhanudas! 
c wa8 .I 00 J° un 8 to understand the nature of the 
adoption and was also ill, and moreover the adop¬ 
tion was brought about by undue influence exercised 
by defendant 2 his nnole and the father of the 

ft* . aDd , by his , own ““‘oral father defen¬ 
dant 9. The trial Court has held that the adoption 
is pmved and valid and dismissed the suit. 

The appeal raises questions both of fact and law. 

? f , fa0t are: (l) Did Bba nudas in fact 
take defendant 1 in adoption with the necessary 
ceremonies? (2) Were his mental developmentand 

0 tb . BU °k thathe was capable of under¬ 
standing the nature and consequences of the act of 

Uth™iffl Wa ? ‘ be ad0pti0n his own act or was 
it the resuh of undue influence exercised on him by 

defendants 2 and 9? The point of law is whether, if 

d^nt ™ e n! 0n l are £ eolded in favour of the defen. 
d ^ i- tbe k haV t been deoid6d b y ‘be trial Judge, 
valid a b ° y T d 14 * years is legal and 

the t^ 363 a° tbe adoptioh are defendant 2 . 

Driest Ihn a ad ° pted b ° y * Vishnu Joahi tb0 

a ? d ' aQOlher Vishnu a photographer 
who took the usual group photograph aod two other 

™: s s e :! Ktiahna sid ° j ‘ pati * 

5£T w,tnesa0B w ere all believed by the 

invitation M r/ b pne8t > there were no printed 

£■£*= ttaff. iftasii 

° offic0 «. But it was desired to hav“a 
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son and adoptions were extraordinarily frequent in 
c the family. His adoptive father Keshav had no less 
than six natural sons, and all but one of them went 
into other families by adoption but were still living 
close by in the village. Vishnu Joshi has deposed 
that he questioned Bhanudas and satisfied himself 
that the boy himslf desired to make the adoption. 
The witnesses Sunda and Krishna Sidoji Patil both 
Bay that Bhanudas had told them of the adoption 
beforehand and asked them to come. I have already 
mentioned that Bhanudas himself wrote the adop¬ 
tion deed. This contains the recital : 

“1 am suffering from heart disease and there is no 
telling what eventuality might take place at any 
moment. So in order that my line might continue 
I asked your father for giving you in adoption to 
which he consented.** 

Learned counsel for the plaintiff argued that thig 
k was an unnatural statement for a boy of fourteen 
and a half to make. But I am unable to agree. Heart 
attacks of the kind from which he appears to have 
been suffering are most alarming and distressing 
things, and I feel no difficulty whatever in believing 
that the boy must have felt that he was unlikely to 
live very long. On 27th August 1930, he made an 
application to the Collector in which he said : 

"For nearly a year or one year and a quarter I am 
suffering from heart disease. Thereby I become con¬ 
stantly weak in health. Hence on account of the 
apprehension as to what might happen at any 
moment and as I have no progeny I have taken in 
adoption in proper form Anant, the eldest son of 
Murlidhar Yithal, with the intention of perpetuating 
my name. You should sanction the same.** 


This application was probably made because adop¬ 
tions in watan families have to be reported to the 
Collector under S. 34, Watan Act. In any case an 
inquiry was held by the revenue officers and Bhanudas 
was twice examined, once on 3rd March 1931, and 
again on 13th October 1931, which was only six days 
before his death. In these statements he explained 
that he was himself an adopted son and that he had 
taken defendant 1 in adoption because he was suf Br¬ 
ing from heart disease and might die at any time. 
He gives his age wrongly as seventeen, bat as far ai 
I can see nothing turns upon that. There is nothing 
very abstruse in the idea of adopting a son or any¬ 
thing difficult to understand about the consequences 
when the adopter is a male. When a girl or woman 
adopts to a deceased husband the position is rather 
different. Besides, as I say, it must have been a 
familiar idea in Bhanudas’ family. We see no rea¬ 
son to doubt that Bhanudas was capable of under- 
d standing and did in fact understand what an adoption 
was and what it meant. 

The plaintiff has disclaimed all personal know¬ 
ledge and has adduced no evidence to prove his case 
of undue influence. He has admitted that the rela- 
tions between Bhanudas and his natural lather, 
defendant 9, were precisely the same as those be¬ 
tween himself and his own sons. If his hither and 
uncle desired the adoption, as they probably did 
Bhanudas may have been influenced by them But 
it cannot be seriously disputed, I think, that from 
his own point of view, according to Hindu ideas, an 
adoption was beneficial and meritorious. In that 
connexion I may mention 15 W. R. 548, which 
I shall have to refer to again on the question ol 
age. If the adoption benefited Bhanudas own 
natural relations at the same time, to the detriment 
of his distant cousins, that makes no material difier- 


1. ('71) 15 W. B. 548, Rajendro N'arain Lahoree v. 
b&r&da Soonduree Da bee. 


ence. Neither he nor they owed any duty to the 
plaintiff. We were referred in this connexion to an 
unreported case, S. A. No. 1004 of 1913. 2 In that 
case Batchelor and Shah JJ. were dealing with an 
adoption by a girl aged sixteen to her husband, 
who had died at the age of five, and she adopted a 
man aged forty-two, who was both her uncle and 
her guardian. Under those circumstances the Court 
thought that S. Ill, Evidence Act, applied and that 
the burden of proof was on the plaintiff, the adopted 
son, to satisfy the conscience of the Court that his 
adoption was made in good faith. It has been laid 
down in 7 B.H.C.R. (Appx.)l 5 and in several other 
cases that where an adoption by a young Hindu 
widow is set up against her, and to defeat her rights, 
the Court will expect clear evidence that at the time 
she adopted she was fully informed of those rights, 
and of the effect of the act of adoption upon them; 
and if it find that fraud or cajolery was practised / 
upon the widow to induce her to adopt, or that 
there has been suppression or concealment of facts 
from her, it will refuse to uphold the adoption. We 
have no desire of course to throw the slightest 
doubt upon these principles, but we doubt whether 
such considerations have very much force in the 
case of an adoption by a boy. The minor girl has 
everything to lose. Instead of beingtheowner of the 
estate for her lifetime at any rate, she becomes a 
mere dependent. There is obviously a great temp¬ 
tation for interested persons to put pressure upon 
her. Such questions cannot arise in the case of a 
boy who is dangerously ill and knows that he is not 
likely to live very long. In that case he has nothing 
to lose and the adoption of a son, as I have already 
6tated, is a meritorious and beneficial act. 


As pointed out in 15 Bom. 565, 4 the ordinary g 
presumption is that an adoption is performed from 
proper and not from corrupt motives. We see no 
reason why any other presumption should be made 
in the circumstances present here. In any case, 
apart from presumptions, we are satisfied by the 
evidence that the adoption was Bhanudas’ own 
voluntary act and was not the result of any undue 
influence practised upon him. On all the questions 
of fact, therefore, we are in agreement with the 
views of the learned trial Judge. The point of law 
is more difficult. The difficulty arises from the fact 
that the law itself is somewhat obscure. There i3 
no statute fixing the age at which adoptions may be 
made, for adoptions are excluded from the opera¬ 
tion of the Indian Majority Act. Nor, as far as we 
are aware, are there any texts which bear directly 
on the matter of adoption. Mayne in his Hindu ^ 
Law. para. 143, End. 10, says : 

“It is well settled that a person who is a minor 
under the Indian Majority Act can adopt or autho¬ 
rise his widow to adopt when he has attained the 
ase of discretion according to Hindu law. In 
3 I. A. 72* the Privy Council held that the age of 
15 or 16 was according to the law prevalent in 
Bengal, to be regarded as the age of discretion. ” 
corresponds to the age of majority which is fixed by 
the Dayabhaga school at the completion of the 15th 
year. According to t he Mitakshara school, it is the 

2. Second Appeal No. 1004 of 1913 decided on 18th 
November 1914 by Batchelor and Shah JJ., Bai 

Kashi v. Mohanlal Nagji. 

3. ('70) 7 B.H.C.R. (Appx.) 1. Bayabai v. Bala. 

4. ('91) 15 Bom. 565. Patel Vandravan Jekisan v. 

Patel Manilal ChuniiaL _ „ 

5. (’76) 1 Cal. 289 : 8 L A. 72 : 25 W. B. 235 .8 
Sar. 602 : 3 Snther 252 (P. C.), Jomoona Dassya 
v. Bamasoonderai Dassya, 
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r completion of the 16th year. It may be the same 
‘ for the Mitakshara school also, as it is quite possible 
to interpret the relevant rule as meaning the com¬ 
pletion of the 15th year. The age of discretion cannot 
certainly be fixed earlier than the completion of 
the 14th year since the Legislature now treats a girl 
below 14 as a child for purposes of marriage. The 
age of discretion must be fixed by the law and 
cannot be treated as a question of /act in each case.*’ 
The reference to the Sarda Act in this passage is 
of no assistance in determining the minimum age 
when the adoption is made by a boy. If the effect 
of the Sarda Act is that a girl below fourteen 
cannot adopt, because for the purposes of that Act 
she is regarded as a child, it should follow that 
the minimum age for a boy would be eighteen. But 
that is admittedly not the case. It has been con¬ 
ceded on behalf of the plaintiff that an adoption 
b may be made by a boy who has reached the age of 
discretion according to his personal law, and it has 
also been conceded that even under the Mitakshara 
it is sufficient if he has completed his fifteenth 
year. It is a little difficult also to understand what 
the learned commentator means by saying that the 
age of discretion must be fixed by the law and 
cannot be treated as a question of fact. The age of 
discretion for this purpose has not in fact been fixed 
by the law and yet the Courts have got to decide 
upon the validity of adoptions. The case which is 
commonty cited as authority tor the proposition 
that an adoption may be made by a boy or girl of 
any age, provided that he or she has attained years 
or d.scretion.is 15 W.B.548I which I have already 
cited. No doubt Witter J. said in that case that an 

■ aS*"? 01 ' nvalidated h ? «»• mere fact of the 

c f 0 ‘ 1T f _( atb « b e>ng a minor, if he has attained the 

VlZVr*™- IC was a ““ of an adoption by 
. J J' ftS the report doea not show what his 
age was, the case is not of great assistance for our 
present purpose. 

ti«« t A il Whi . ch isciUd in U8 yne an ^op¬ 
tion had been authorised by a boy of fifteen or 

ThSV^ K b ° ad ,°P tion wa8 made by his widow. 

the Priv y Council held that, as 
ho had attained the age of discretion according to 

* Pre r? l6at Ben « a1 ' ho waa competent to 
adopt or authorise the adoption. I do not think this 

“nder* author f it J. :for the Propoaition that a toy 
nnder the age of fifteen can never make a valid 

Ke T to here ir a d i, 9pule in tbat Ca5e 49 ‘o the 
was some 1 W “ 9 al,e * ed b * on0 P«rty that he 
y°“ D « 8r ‘han fifteen. The finding 

i and theKrlv Bl ^ T was fifteen or 9ixtee u 

the d8h i pS “ ,d tha ‘ ‘hat being his age 

fjj?? understanding and discretion should 

J0U P resum ® discr* 
no SSI* Je5 flarnT' *° Mad * 925 ’ e which does 

e io [ 'z c L i : s 1 °- i 19 = 

*Ataswami. ' U9 ' SftUira J Q ▼. Ven. 


her father. It was held tbat the adoption made by 
the widow while a minor and without independent 6 
advice was void ah initio and could not therefore be 
validated by subsequent ratification. For the pur¬ 
poses of this case it was not necessary to determine 
what was the minimum age at which an adoption 
could be made by a male, and the observations of 
the learned Judges on that point are therefore 
obiter. But there is no doubt thatSadasiva Ayyar J. 
took the view that a male Hindu could not adopt 
before he had completed the age of 15. It ia not 
clear that Oldfield J. was prepared to go quite so 
far as that.. At any rate, in his judgment he stated 
his conclusions to be tbat sufficient maturity of 
understanding to enable the widow to comprehend 
the nature of her act is necessary, and further there 
must be cogent evidence of her having acted under 
the intelligent and disinterested guidance of her 
legal guardian, seeking bona fide to provide for a / 
spiritual necessity with due regard for her interests 
so far as it is compatible with such necessity’ 
Assuming, however, that this case is an authority 
for the view that 15 is the minimum age at which 
an adoption may be made by either adoptive parent 
that is not, as we understand the matter, the view 
which has been taken by this High Court. 

In 15 Bom. 565* one Maneklal had died at the 
age of 15 yearsandten months, and seven years 
after his death bis widow adopted a son. The widow 
herself apparently was not a minor. But the adop- 

Manful 0 K^ into T alia 00 the Ground that 
Maneklal had died a minor. This objection was 

disallowed. The argument was put forward that 

discretion and majority, i. e„ majority according to 

the personal law. are convertible terms, and appa- 

l C ^V° ‘ he C ° Urt took «« view that 

r i 8 
rete "‘° 81015 

~.c I lK l !L J,0 .u V ‘ OUS,y C0Dsidered that thequestion 
* b * the ?'. tBe y°“‘ h arrived at the age of 
discretion which enabled him to perform reli^oiw 
ceremonies prescribed for his salvation. It i 1 
as Mr. Mayne points out in his Hindu Law and 

an ™, 

- M ° re he attained ™ when he would 

havejeased even in the eye of the law to bo J 

So that evidently the Court took the view that 
the necessary understanding and discretion J 

SefetaiW ?! 
c r r ofa K do to t his r 

8. { 91) 18 Cal. 69, Mondakini Dasl v. Adinath Dey, 
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of understanding to comprehend the nature of the 
<* act. In fact she was about fifteen years of age, and 
there is no reason to presume that a Hindu girl of 
that age who has been married for two years or 
more, living with her husband, does not realise 
what is meant by taking a son in adoption." 

Clearly, therefore, discretion was treated as a 
matter of fact to be determined on the evidence. 44 
Bom. 327° is an even stronger authority in support 
of the same view. That was a case in which an 
adoption had been made by a Hindu widow of the 
age of twelve, who had not reached puberty, and 
this Court held that the adoption was not valid, 
but it was not on the ground that she had not 
completed the age of fifteen years. Sir Norman 
Macleod said (page 329) : 

“It seems to us that considering the importance 
of the act of adoption, it should be necessary that 
the adopting widow must have reached such an age 
of discretion that she must be able to realise the 
importance of her act, to make up her own mind 
as to the person she ought to adopt. There may be 
circumstances which will enable the Court to con¬ 
sider whether a widow has reached the age of dis¬ 
cretion. That she has attained to puberty may be 
one circumstance but in this country not neces¬ 
sarily the only one. The actual age of the widow 
may be another test and probably the most impor¬ 
tant one. In this case I think both the tender age 
of the widow, and the fact that she has not reached 
the age of puberty, make it perfectly clear that she 
was not competent to know what she was doing." 

Heaton J. said (page 330) : 

“Certainly no ordinary child of twelve years of 
age is capable of volition of the kind here required 
unless he or she is a very exceptional person. Thero 
is nothing in this case to suggest that the young 
girl involved possessed such exceptional powers as 

^Another case is 46 Bom. 307.1° Here also the 
Court was concerned with an adoption by a youDg 
widow, aged twelve and a half years in this case ,.and 
the adoption was held not to be valid. Macleod C. J. 
disapproved of the reasoning of the trial Court, 
which was that a girl of twelve and a hall yean 
must be able to make a valid adoption simply 
because it had been held that a girl of about fifteen 
years could do so. The learned Judge 6aid (p. 309) 

J “I regret I cannot agree with the logio of that 
decision. The intelligence of a young person a 
ordinary circumstances will keep on growing year 
by year and if the High Court laid down the limit 
J years of discretion as 15, it certainly would not 
d follow that a girl of 12J would have aUained to the 
samo degree of discretion as a girl of 15. If once 
you depart from the limit of 15 which of wurse is 
purely an arbitrary one, then it-would be easy 1 la 
co back to any extent which would be absurd But 
certainly I should not be disposed to think taking 
S the Considerations and circumstances and cond - 
tions of people of this class into account, that a girl 
younger than 15 could possibly exercise tbatvolition 
It mini and that independence of judgment whioh 
would enable her to make a really valid adoption. 

I fortiori there would have tu be, m ,StS 
to satisfy the Court that a girl of 12 or 12* yea” 
could exercise her own independent judgment in 
the matter of an adoption." 



Fakiruaik, 


Shah J., whose opinion on a matter of this kind 
is entitled to very great weight, said (p. 311): 

"Without attempting to lay down any general 
rule as to whether at that age (12J years) a girl 
could ever make a valid adoption, it seem9 to be 
clear that in the absence of any clear evidence as 
to the special capacity of this girl to exercise an 
independent judgment at that age, I am not pre¬ 
pared to hold that she could exercise such judgment 
as is required in the case of adoption. The evidence 
in the case as to her capacity is meagre and doe3 
not go beyond this that she was an intelligent girl." 

I think it is clear from these cases that, accord¬ 
ing to the view taken by this High Court, there is 
no hard and fast rule that an adoption by a youth 
or girl who has not completed the age of 15 years 
is necessarily invalid. On the contrary this Court 
has regarded the question of the possession of the . 
necessary understanding and discretion as a ques- ' 
tion of fact to be determined on the evidence in the 
particular case. Since we have found in the present 
case that Bhanudas had sufficient maturity of 
understanding to comprehend the nature of the act 
of adoption and its consequences, we think there is 
no rule of law which requires U9 to hold that the 
adoption was invalid. The appeal therefore fails 
and must be dismissed with costs. There are cross¬ 
objections on behalf of defendant 9 on a matter of 
costs. The trial Judge made the following order: 
“The suit is dismissed. Plaintiff to bear his own 
costs and pay those of defendants 1, 2 and 9. The 
taxing officer allowed two sets of costs, one for 
defendants 1 and 2 and one for defendant 9. But 
the plaintiff applied to the Judge objecting to this 
and he disagreed with the taxing master and 
ordered that only one set of costs should be allowed. 

It appears from the learned Judge’s order that he 
interpreted the order "suit dismissed with oosts" as 
meaning that only one set of pleaders’ fees should 
have been taxed and he held that the taxing master 
was wroDg in allowing two sets of costa. He also 
considered on the merits that, os the defence of 
defendants 1, 2 and 9 was the same, there was no 
oase for separate sets of fees. We find ourselves 
unable to agree with the learned Judge, however, 

on either point. .. 

On the question of interpretation, the practice in 
the mofussil may have been in accordance with 
the learned Judge’s view at the time, but it is now 
settled, see 41 Bom. L. R. 575 11 and 42 Bom. L. R. 
878, 12 that “suit dismissed with costs' means that 
plaintiff is to pay the costs of all the defendants, 
i.e., two or more sets, if separate costs have been 

incurred. An order for a single set o( costs must be 

asked for at the time of hearing. Then, it is not 
really correct to say that the defence of defendants 

I. 2 and 9 was the same. There is certain property 
in the possession of defendant 9 which he claims 
under a gift from Godubai, the adoptive mother of 
Bhanudas. That was a defence peculiar to delen- 
dant 9 in respect of which special issues had to be 
framed, and on one issue at any rate, the issuei of 
limitation, which was decisive, defendant 9 sue- 
needed. It is true that the piece of property involved 
is not very considerable. Nevertheless, as defen¬ 
dant 9 had an independent case in this respect and 
03 it is admitted that he engaged a separate pleader, 

II. (’39) 26 A.I.R. 1939 Bom. 338 : 184 I. C. 15: 

I. L. R. (1939) Bom. 478: 41 Bom. L. R. 575, 

Mariyaya v. Shantirappa. q - . 0 174 . 

12. (’41) 28 A.I.R. 1941 Bom. 16 . 192 ™ * 

I L R. (1940) Bom. 837 : 42 Bom. R. 878, Shri- 
dhar Balkrishna v. Poona City Municipality. 
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aa he was entitled to do, we think the ordinary rule 
shoold be followed. We therefore set aside the 
Judge’s order in this respect and direct that the 
order of the taxing master be restored and defen. 
'dant 9 be given a separate set of costs. The cross¬ 
objections are allowed with costs. In the appeal 
there will be only one set of costs, because the 
appeal does not relate to the properties in the 
separate possession of defendant 9, and for the pur¬ 
poses of the appeal at any rate there i9 only one 
defence, 


R.K. 


Ap-peal dismissed; 
cross-objections allowed. 
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Beaumont C. J. and Sen J. 
Eviperor 

v. 

Osman Chotani and others — Accused . 

^Criminal Revn. No. 120 of 1942, Decided on 
loth April 1942, against order of Chief Presidency 
Magistrate, Bombay. 

(a) Income-tax Act (1922), S. 54 — S. 54 does 
not make documents specified therein inadmis¬ 
sible — Documents specified in S. 54 are to be 
treated by income-tax authorities as confiden- 
tial — S. 54 does not prevent assessee from 
disclosing contents of documents referred to in 
S. 54 — Nor does it prevent police officer irom 
producing in Court document lawfully seized 
from income-tax authorities which those autho¬ 
rities themselves would not be able to produce. 

Section 54 does not expressly enact that the docu- 
ments referred to therein are to be inadmissible. 
Section 54 only provides that the documents sped, 
fled shall be treated as confidential; and that no 
Court shall require a public servant to produce 
them. In providing that the documents are to be 
treated as confidential the Legislature only mean 
that they are to be treated by the income-tax autho¬ 
rities os confidential and not that the documents 
are confidential in whosoever’u bands they may be. 
ihere is nothing in the section to prevent an asse 3 - 
seo from disclosing the contents of documents re- 
forred to in S. 54 if he i3 able to do so. All that 
?' 64 me ? Da is the income-tax authorities are 
to regard communications made to them for the 

Act as 

tial the object being to enable peoplo to feel that 
they can freely state the facts relating to their 

d 2 5SiS , f h 1? 7 h ften involve confidcntia > 

n i - 8 ‘o their business, without fear of 
™*S lerl disclosed. But as long as there is 
no discWo by Q member 0( the ;ncome-tax stafl 

be said SbA ‘f •* rea ] t ?. em aa confidential cannot 
in “ l ££ be in r ‘ n 8 0d - If a d °cument can be given 

Produce if r T, iring a public servant to 

dude that 5 n p thing n tho section to pre- 

ciuoe that from being done : (’32) 19 A I R iqso 

Com.29 1 and (-40) 27 A.I.R. J 9 4<!J ) 

Therefore there is nothing in S. oFtoSev^t^ 

f fficer ' ro . m Producing a documonUawfully 

Sr& h0 a f 0me ‘ tai authorities, which tho^e 
authorities themsdves would not be able to prod nee 

(M T LP 290el 
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The public servant referred to in S. -54 is a public 
servant to whom disclosure has been made under * 
the Income-tax Act. Therefore an assessee who 
chances to be a Government servant is not precluded 
from disclosing the contents of documents referred 
to in S. 54. [P 290/J 

(c) Bombay City Police Act (4 of 1902), S. 66 - 
Search under S. 66 —Police can seize document, 

On a search under S. 66 the police are entitled to 
seize the document for which the search was made. 
This is also clear from the provisions of S. 68 of th» 
Act : 1893 Rat. Un.Cr.C. 677, Eel. on. [P 291a] 

(d) Bombay City Police Act (4 of 1902), S. 66 — 
When police Is entitled to search under S. 65 
explained —. Under S. 66 police can search 
income-tax offices and seize documents speci¬ 
fied in S. 54 , Income-tax Act. 

What S. 66 provides is, not that something must / 
be done voluntarily, but that the police officer must 
have reason to believe that the person, in whose 
possession or power a document or thing is believed 
to be, will not voluntarily produce the 6 ame. If ths 
police officer knows that in point of fact that person 
cannot produce it, because by so doing he will be 
committing an offence, it is easy for him to con. 
elude that the document will not be voluntarily 
produced. All that S. 66 means is that the police 
officer must be satisfied that the person in posses¬ 
sion of the thing in question will not produce it 
of b«s own accord, or under the compulsion of a 
summons. If he is so satisfied, then he may search. 
The police under S. 66 therefore are entitled to 
search income-tax offices and seize the document* 
specified under S. 54. [p 291 ^ c ] 

M. C. SeUtlvad, Advocate General and R. A. „ 
Janagirdar , Government Pleader 9 

— for the Crown, 

Sir Jamshedji Kanga ^ for Accused No. 1. 

BEAUMONT C. J. — This is a revision appli. 
cation raising a point of some general importance 
Three persons are being charged with the offence 0 ' 
cheating the general nature of the case alleged 
against them being that accused 1 and 2 having par- 
chasedsteel of an inferior quality at a cheap price 
in the bazaar, resold it through the instrumentality 
of accused 3 to a Government Department at a 
greaUy enhancwl price falsely representing the steel 
to be of a superior quality. 

We aro told that many of the books of accused 1 
which might be relevant, are not forthcoming. In 
order to remedy this defect, the investigating officer 
served a summons on the Income-tax Commissioner , 
of Bombay, under S. 65, Bombay City Police Aot, k 
requiring him to prodace certain documents lodeed 
by acoused 1 with the Income-tax Department^ 
connection with lus return for Income-tax. The 

, ° f - Income Ux Alined to produca 
3 ^ aeatl0n > considering himself 

Innnmn^to 'w 6 ° ? l “ 8 7 P* 0 *****®® Of S. 54, 

“ h ® ° j 68 ! y was - Thereupon tho 

P„r th l8 f prooaeded Q nfior S. 66 , Bombay 
City Pohco Act to carry out a searoh of the offiSJ 

of the Income-tax Commissioner, and seized certain 
?aT£rtmS h h had b 00 n J lod «®d with the Incoma. 

Sent? Ex 7^4 l aC ? 5 f '• 0“ of docu- 
meats, Lx. Z-44, was tendered in evidence bv * 

police officer before the Chief Presidency Magistrate 

X® tbe 0har 80. The learned 

trate hold that the document was not admissible i.» 
evidenoe. He took the view that S 54 ri, 

Aot, constituted an absolute bar to’ the dJmJ***** 
sidering any of the documents todgid «£?Sb a 5 
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and the question is whether that decision is right. 
Section 54 (1), Income-tax Act, is in these terms : 

“(1) All particulars contained in any statement 
made, return furnished or accounts or documents 
produced under the provisions of this Act, or in any 
evidence given, or affidavit or deposition made in 
the course of any proceedings under thi3 Act other 
than proceedings under this chapter, or in any 
record of any assessment proceeding, or any pro¬ 
ceeding relating to the recovery of a demand, pre¬ 
pared for the purposes of this Act, shall be treated 
as confidential, and, notwithstanding anything con¬ 
tained in the Evidence Act, 1872, no Court shall, 
save as provided in this Act, be entitled to require 
any public servant to produce before it any such 
return, accounts, documents or record or any part 
of such record, or to give evidence before it in res¬ 
pect thereof." 

& Then sub-s. (2) provides that if a public servant 
discloses any particulars contained in any such 
statement, return, accounts, documents, evidence, 
affidavit, deposition or record, he shall be punish¬ 
able with imprisonment or fine. The section does 
not in so many words say that the public officer i3 
prohibited from producing any such document as is 
specified, but it is obvious that, as the production is 
made punishable as an offence, there is an implied 
prohibition against its production by a public 
servant. 

In my opinion, there is nothing in S.54, Income- 
jtax Act, to justify the extreme view taken by the 
learned Chief Presidency Magistrate that all the 
documents referred to in that section are made in¬ 
admissible in evidence. The section does not ex¬ 
pressly enact that any documents are to be inadmis- 
c sible in evidence. It provides two things: first of all 
that the documents specified shall be treated as 
confidential; and, secondly, that no Court shall 
require a public servant to produce them. In pro¬ 
viding that the documents are to be treated as con¬ 
fidential, I think the Legislature only mean that 
they are to be treated by the income-tax authorities 
as confidential. Sir Jamshedji Kanga has argued 
that the section means that the documents are con¬ 
fidential in whosoever’s hands they may be. I do 
not think that can be the meaning. I apprehend 
that there is nothing in the section to prevent an 
assessee from disclosing the terms of his assessment 
or of any accounts on which it is founded to his 
solicitor or to any friend to whom he chooses to 
make the disclosure. All that the section means is 
that the income-tax authorities are to regard com- 
munications made to them for the purposes of the 
d Income-tax Act as being confidential, the object, no 
doubt, being to enable people to feel that they can 
freely state the facts relating to their income, fact3 
which may often involve confidential matters relat¬ 
ing to their business, without fear of the matters 
being disclosed. But as long as there is no disclosure 
by a member of the income-tax staff, I do not think 
the direction to treat them as confidential is in- 
fringed. The main operative part of the section, 
however, is that the Court cannot require any public 
servant to produce these documents. I see no justi¬ 
fication for extending the operation of those words 
beyond their natural and proper meaning. If a docu¬ 
ment can be given in evidence, without requiring 
a public servant to produce it, there seems to be 
nothing in the section to preclude that from being 
done. This Court in 56 Bom. 3241 and a Full Bench 

1 . (’32) 19 A.I.R. 1932 Bom. 291: 137 I.C. 381: 56 
Bom. 324 : 84 Bom.L.R. 236, Devidatt v. Shriram 
Narayandas. 
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of the Madras Court in I. L. R. (1940) Mad. 9692 
held that S. 54, Income-tax Act, did not preclude 
the giving in evidence of the documents referred to 
provided proper evidence of them could be given. In 
those cases the Court was considering primarily 
whether secondary evidence could be given of cer¬ 
tain income-tax documents. But that question could 
not have arisen, if the documents themselves had 
been made inadmissible in evidence by statute, be¬ 
cause it is obvious that secondary evidence could 
not be given of a document made by statute inad¬ 
missible. Therefore taking the language of S. 54 as 
I find it, I do not think that there is anything to 
prevent a police officer from producing a document 
lawfully seized from the income-tax authorities, 
which those authorities themselves would not be 
able to produce. 

It ha3 been argued on behalf of the opponents 
that the prohibition is directed to a public servant, 2 
and it is said that the definition of‘‘public servant’ 1 
contained in S. 2 (13), Income-tax Act, and S. 21, 
Penal Code, includes a police officer. But the defi¬ 
nition in the Income-tax Act is, like most statutory 
definitions, made subject to any context to the con¬ 
trary, and it seems to me clear, on the terms ofi 
S. 54, Income-tax Act, that the public servant re¬ 
ferred to is a public servant to whom disclosure has, 
been made under the Income-tax Act. I have already 
said that I can see no reason why an assessee him-, 
self, if he is able to do so, should not disclose the 
contents of documents referred to in the section,! 
and it can hardly be suggested that, whereas an 
ordinary assessee could make such a disclosure, an 
assessee who chances to be employed by Govern-, 
ment, and, therefore, to be a Government servant, 
is precluded from so doing. In my opinion the pub- j 
lie servant referred to in S. 54 is a public servant to 
whom disclosure has been made under the Income- 
tax Act. Then it i3 eaid that in point of fact the 
seizure of this document, Ex. Z-44 by the police 
was illegal, and, that it must be regarded as con¬ 
structively still in the possession of the income-tax 
authorities, and, therefore, falls directly within the 
prohibition in S. 54. That question depends on the 
construction of Ss. 65 and 66, Bombay City Police 
Act. Section 65 enables an officer in charge of a 
police station to require the production of a docu¬ 
ment, which he thinks necessary for the purpose3 
of any investigation being made by him. Then S. 66, 
Bombay City Police Act, which corresponds more 
or less to S. 165, Criminal P. C., provides, so far as 

material, as follows : .. 

“(1) Whenever an officer making an investigation 
under this chapter considers that the production of '» 
any document or other thing ia necessary to the 
conduct of an investigation into any offence which 
he is authorized to investigate, and there is reason 
to believe that the person in whose possession or 
power such document or thing is believed to be, 
will not voluntarily produce the same, on being 
required so to do by a police officer, or in compli¬ 
ance with a summons or written order which ha3* 
been, or might be, issued under S. 65, such officer 
may search, or cause search to be made, for the 
same in any place within the limits of the City cf 

B0 I?So be noticed that the section does not in 
terms enable the police officer to seize anything, it 
only enables him to search. Bn t as the object of the 

2. (-40) 27 A.I.B. 1940 Mad. 768 : 192 1.0.548 : 

I.L.B. (1940) Mad.969: (1940) 2 MJj 

Venkata Gopala Narasimba Kama Kao 7. Yen- 

kataramayya, 
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search is to procure production of some thing re- 
a quired in an investigation, I feel no doubt that the 
police officer conducting the search under the sec- 
tion is entitled to take possession of that for which 
he is authorized to search. That construction is 
assisted by a reference to the terms of S. 08 of the 
Act, under which an officer of another section, who 
is authorized to search, is required to forward the 
document or thing found to the officer at whose 
request the search was made. A similar construction 
was placed on the corresponding provision of the oid 
Criminal Procedure Code by this Court in Rat. Un. 
Cr. C. 677. 3 I think, therefore, that the police are 
jeptitled to seize on a search under S. 66, Bombay 
City Police Act. Then Sir Jamshedji Kanga has 
argued that S. 66 does not apply in this case, because 
there was no question of the Income-tax Officer 
voluntarily refusing to produce the document, or to 
d comply with the summons which had been served 
upon him under S. 65. His argument is that the 
adverb '•voluntarily” implies that the income-tax 
authorities can exercise a volition in the matter, 
and as they are precluded by the Income-tax Act 
from producing the document, they are not exercis¬ 
ing any volition, But that argument involves read¬ 
ing the adverb "voluntarily” out of its context. 
What the section provides is, not that something 
must be done voluntarily, but that the police officer 
must have reason to believe that the person, in 
whose possession or power such document or thing 
is believed to be, will not voluntarily produce the 
same. If the police officer knows that in point of 
fact that person oannot produce it, because by so 
doing he will be committing an oflcnce, it is easy 
lor him to conclude that the document will not be 
voluntarily produced. All that the section means is 
that the police officer must be satisfied that the 
person in possession of the thing in question will 
not produce it of hig own accord, or under the com¬ 
pulsion of a summons. If he is so satisfied, then he 
may s^rch In my opinion, therefore, the police were 
entitled in this case to make a search under S. 66 
Bombay City Police Act, and the seizure of 2-44 
was legal. 

It is urged that the effect of holding the police to 
be entitled to adopt the course they have adopted in 
this case is to defeat the intention of the Legisla¬ 
ture as disclosed in S. 54, Income-tax Act. However, 
gallh * T ‘“tention of Legislature 

,°“ lbe '““W ^ed; and,if the coarse of action 
adopted in this case, on a fair reading of the sec- 

fo°r n th fl aS ^nrt I** forb t idden - there ia no occasion 
, ',.?*? *w rt 1° lnv8nt a prohibition. It is to be 
d tit** sab ' a ;l 3 H») ot 8. 54 contains an excep- 

° f d * so ! osure of Particulars for the 
“ proaeeullon under the Penal Code in 
reepect of any statement, return, accounts and 
documents mentioned, or for the purposes of a pro- 

■sas sesi 

mind the section does not preclude the P oonrse of a/ 

thlnfc^fcb t i he haTe “dopted in this case I 
lri^l« h f er6,0re ' tbat ? he learned Chief Presidency 
Magutrate was wrong in rejecting the tendering of 
tha doonment. Rule made absolute. 8 

"BN J. — I agree. 

—_ Rule made absolute. 

3 ' ( >88 ) Bat, U n. Cr.O. m . I n ra Bhl^jT 
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Broomfield and Sen JJ. 

Amardas Mangaldas Sadhu and another 
— Defendants 1 and 2 — Appellants 

v. 

Harmanbhai Jethabhai Patel and other: 

— Plaintiffs — Respondents. 

First Appeal No. 309 of 1939, Decided on 14th 
January 1942, from decision ot First Class Sub- 
Judge, Nadiad, in Suit No. 136 of 1935. 

(a) Civil P. C. (1908), S. 92-Sanction mast 
be to named persons—Named persons explained. 

The permission required by S. 92 must be given 
to two or more named persons. It is no* sufficient 
for the Advocate-General or the Collector f Docni- 
nnte one person and give him a blank cheque to ) 
join any other person or persons he chooses as co- 
plaintiffs, but if certain persons apply to the proper 
officer for permission to sue and he grants the ap- 
plication, the omission to set out the names of all 
the applicants in the permission order does not 
render it invalid : 26 All. 162 and 13 Bom. L. R. 

49. Foil. fp 292;i:] 

Q t p Q __ J 

(’40) Chitaley, S. 92 N. 24 Pt. 7. 

(’40) Mulla, Page 328 Pt. (x). 

(b) Civil P. C. (1908), S. 92-Suit under 

™ SSU , eS beyond S * 92 does not affect 
maintainability of suit. 

th n P ‘?- iDl U0der S - 92 undoubtedly con. 
tame the allegations necessary to bring the suit 

Shin bataecll0n and reliefs granted are all Q 
within it, the mere fact that some issues have d 

been raised which have no direct bearing on the 

^f,J h KM-. ar °1 e l UDder S> 92does n°t affect the 
p Dabl Ity ° l tbe suit * [P 293o,6] 

Chitntey S. 92 N. 2 Pt. 17; N. 10 Pt. 1. 

rii *' Pa , ge J 34 ? Note “ w here some of the 
reliefs are outside the scope of the section " 

pi™ “ Rt "«™ -*>™- - 

JJ* settIed that family idols may be en- 
dewed with property without any question of a 

p b ‘°., t '' l | lst ar,3 ' Q 8- BDd tho same may be true of 
f° m e idols which are not family idol*? • os rinm nn 

(P.C.I, B.,,. CM, 20 a.i.b'.TSs 

Hindu law— ^ 298b ) 

£2®) J? a,la ' Pag0 493 Pt9 * U). (g). 

( 88) Gour, Page 822 Pt. 6. ' b 

Hlnd I u j*’*'—Religious endowment-Pro- 

objection iTstrong Sno^ofJS^S £- lh0Ul 
publio temple. WhereZ- J? te . mpla bein 8 a 

m 

site'sf“”'rSS5i 
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Hindu law — 

a (’40) Molla, Page 493 Pt. (p). 

(’38) Gour, Page 819 Para. 2009. 

(e) Evidence Act (1872), S. 68—Scribe is not 
attesting witness. 

An attesting witness is one who 6igns as a witness 
and does not cover a mere scribe: Case lav: 
coyisidered. [P 2964,e] 

(0 Trust—Creation of—Devise is necessary. 

Where there is no devise of the estate to anybody 
no valid trust is created. [P 297a] 

G. N. Thakor , M. R.Vidyarthiand R.P.Cholia 

— for Appellants. 

D. Moropanlh and P. AI. Eapadia — 

for Appellant 3. 

J. C. Shah — for Respondents 1 to 4 and 6. 

BROOMFIELD J.—This is an appeal by some 
of the defendants, three out of four, against the 
preliminary decree in a suit filed by the respondents 
and others as relators under S. 92, Civil P. C., in 
respect of a temple at Boriavi in the Kaira District 
and properties alleged to appertain thereto. 

The principal allegations in the plaint, which it 
is necessary to set out rather fully, are a3 follows: 
The temple known as the temple of Shri Gopalji 
Mabaraj (Gopalji I may say is one of the names of 
Krishna) in the village of Boriavi, Taluka Anand, 
was built by the village people for the spiritual 
oenefit of the Hindu community. It is about 200 or 
300 years old. The idol of Shri Gopalji has been 
consecrated and is the owner of the properties at¬ 
tached to the temple. Every Hindu has a legal 
right to take part in the worship. Gifts have been 
c made to the temple in the shape of lands, corn, 
money, etc., and the income derived therefrom has 
been devoted to the worship of the deity and the 
maintenance of the temple. The worship of the 
deity is entrusted to a person called a sadhu who 
resides in the temple and carries on the worship. 
The last sadhu was Baldevda9ji who was the pujari 
till about the year 1932. (He died in fact in Febru¬ 
ary, 1933.) Baldevdas made a will in which he said 
that the properties belong to the deity and had 
been acquired out of the income. By his will he 
appointed six persons trustees, three of whom are 
dead; plaintiffs 1 to 3 are the remaining trustees. 
Baldevdas made defendants 1 and 2 his ohelas, but 
they had deserted him and accordingly directions 
were given in the will that if they were willing to 
worship they were to be allowed to do it, but the 
i trustees were to see that the properties were not 
wasted and that the worship was properly done. In 
case of default the trustees were directed to remove 
the chelae and appoint another. After the death of 
Baldevdas defendant 1 undertook to perform the 
seva puja of the deity and so was allowed to remain 
but he got the properties of the deity transferred to 
his name and led an immoral life. Baberbhai the 
natural brother of Baldevdas was murdered and in 
April 1934, defendant 1 was arrested for the mur¬ 
der. Defendant 2 was then allowed to perform the 
worship and ho also did not behave properly. De¬ 
fendant 1 was acquitted in September 1934, and 
after that both he and defendant 2 asserted a hos¬ 
tile title. It is alleged in the plaint that towh of 
them are unfit to remain as pujaris, having neglec¬ 
ted the seva puja. It is also alleged that some o. 
the temple properties had been alienated to defen¬ 
dants 3 and 4. For all these reasons it is alleged 
that it is not in the interest of the institution tha. 
these defendants should be allowed to remain m 


the temple any longer. Plaintifls being resident of „ 
Boriavi and worshippers of the idol and having C 
obtained the consent of the Collector of Kaira insti¬ 
tuted the suit claiming the following reliefs: a decla- 
ration that the properties described in the schedules 
to the plaint are public charitable and religious 
trust properties of Shri Gopalji Maharaj, accounts 
to be taken from defendants 1 and 2, an injunction 
to defenant 3 not to assert any right in pursuance 
of a mortgage deed in his favour, possession of pro¬ 
perties comprised in a sale-deed in favour of defen. 
dant 4, lastly, a direction for the framing of a 
scheme for the worship of the deity and the effec¬ 
tual management of the affairs of the temple. 

The main defences to the suit were that the pro¬ 
perties are the private properties of defendants 1 
and 2 and that there is no public trust for religi- 
ous purposes. The suit is said to be a malicious one 
as eeveral of the plaintifls were concerned in bring- f 
ing a false charge of murder against defendant 1. 
The alienations made by defendant 1 are said to 
have been necessary for hie defence against this 
false charge. The trial Court found on the issues 
raised that the will of Baldevdas was properly 
proved and that it empowered the plaintifls to re¬ 
move defendants 1 and 2, that Baldevdas had, how¬ 
ever, no power to make a will in respect of trust 
property, that defendants I and 2 had not ceased to 
be the chelas of Baldevdas, that the suit properties 
belong to the deity and are public trust properties 
and that the plaintifls are entitled to bring the suit. 

A preliminary decree has been passed declaring that 
the suit properties consisting of moveables and im¬ 
movables and outstandings are public trust proper¬ 
ties of a religious nature for the deity Shri Gopalji 
Maharaj intended for upkeep and maintenance of - 
the seva puja of the deity and festivals connected 
therewith and to the benefit of the Hindu devotees 
of the village. Defendants 1 and 2 were directed to 
render accounts of whatever income they received 
from the date of the suit until possession was taken 
from them by receivers appointed by the Court. No 
relief was granted against defendants 3 and 4 except 
a declaration that the property in their hands was 
trust property. Plaintifls and defendants 1 and 2 
were called upon to submit a draft scheme, and in 
the meantime it was provided that the latter should 
continue to perform the worship. 

On behalf of the defendants-appellants a preli¬ 
minary objection was taken that the suit is not 
competent. The Collector’s certificate under S. 93 
of the Code is Ex. 193. It is addressed to Mr. 
Becharbhai Samalbhai (i.e., plaintiff 1) “and other; 
of Boriavi 1 ’ and gave permission for the institution h 
of a suit against the defendants for the reliefa 
enumerated in S. 92. It was held in 26 All. 162,1 
that the permission required by S. 92 must be given 
to two or more named persons. It is not sufficient 
for the Advocate-General or the Collector to nomi | 
nate one person and give him a blank cheque to 
join any other person or persons he chooses as co- 
plaintiffs. That no doubt, is the law, but if certain 
persons apply to the proper officer for permission to 
sue and he grants the application, the omission to set 
out the names of all the applicants in the permission 
order does not render it invalid. That was deemed 
in 13 Bom. L. R. 49.2 The application made by the 
plaintiffs here to the Collector has not been put on 
record, probably because th is particular objection 

1. ( 03) 26 All. 162 : 1903 A. W. N. 227, Gopal Dai 

v, Kanno Dei. _ , ,, 

2. ('ll) 13 Bom, L. R, 49 : 9 I. 0, 3o9, Jafarkhan 

v. Daudshah. 
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10 the suit has never been raised before. It was 
alleged in the plaint that all the plaintiffs obtained 
Ihe Collector's consent and there is no specific 
denial of this in the written statement. Plaintiff 4 
has sworn to the fact and he has not been cross- 
eiamined as to that. We see no reason to doubt but 
that the Collector gave permission to the particular 
persons, viz., the plaintiffs, who applied to him for 
it. That being so there ia nothing in this point. 

The other objection urged against the maintaina¬ 
bility of the suit is that it is a composite suit based 
partly oq the alleged will of Baldeodas and not 
wholly within the scope of S. 92. The issues relat¬ 
ing to Baidevdas’s will, issues 1 to 3 in the trial 
Court, are not really appropriate to a suit under the 
section. However, the plaint, undoubtedly contains 
the allegations necessary to bring the suit within 
the section. The reliefs granted are all within it. 
b The fact that some issues have been raised which 
have no direct bearing on the is3ue3 which arose 
under the section does not, in our opinion,affect the 
maintainability of the suit. 

The suit property consists of lands, the building 
called the temple, a house, an orda (room) and cer- 
lain moveables and outstandings amounting to 
Be. 11,000 and odd. The lands are of three kinds, 
devastban, inam and sarkari. The devastban lands 
consist of four survey numbers measuring in all 13 
acres 33 gunthas. The total area of the lands in 
suit is 50 acres 39 gunthas. There is a plan put in 
showing the nature of the temple premises. Enter¬ 
ing the main door there are two wings, one to the 
nght and one to the left. In the right wing there is 
an open ravesb or verandah in which is a room 
containing the idol. There is a row of other rooms. 

o lhereia also an upper storey in which there are 
more rooms. In the left wing which abuts on the 
road there is a lino of shops. It seems that there is 
no dome and tho usual architectural features of a 
Hindu temple nro wanting. According to the defen- 
dants the building is not really a temple but an 
ordinary house which has been converted. It is 
undisputed that the temple is threoorfour hundred 
>ears old. It is also undisputed that the worship 
has always been performed by a sadhu of the 
Kamanandi sect and that each sadhu has initiated 
a chela who baa succeeded him. Little or nothing 
i3 known of the early history. The sadhu in 1862 
was one Jcgaldas. He had two chelas, Girdharidas 
ood Narandas. Narandaa also bad two chelas Hari- 

4 Bq V D 1882 Baridas transferred 
. 10 Goviudas by a formal conveyance which 

is on record, Ex. 221. It is an interesting document 

d ”, ‘ } appaat ? J, hat ‘, h . e te , mplc or rather "one house 
called templo and lands amounting to 26 acres 3 
gunthas W ere transferred as though they were pri- 
vata property for the sum of Rs. 200. Govindas's 

1 h a*nd 2. SS deVdaS aDd h ‘ S chela£wero defendants 
The plaintiffs have relied partly on oral and 

partly on documentary evidence. The oral evidence 

Stm o a D y T U . b u 3Uoh points M tlie tradition in 
l‘^ 8ea ? *? th ® ori Bin of the temple, the use 

<hn 10 -n^ he H ? d .u villa 3 er3 httT0 made of the temple 

Sh n? m !i° f J be t6mpIe ’ bow ofa ‘ained and how 
nsed, the a leged control of tho aadhus by the villa" 

gers and tho manner in which they have been 

Mrto t d ‘tf 0 Dll K 4 * Wh ° i3 P'raps tho most lm- 
portant witness, has asserted that thp 

^ hy , th ® people about 200 P or 250 

jeaiB ago, but he has admitted that there ia no 
d«ume n t to show this and that his evidencVis 
Plaintiff 2 in his evidence has made 
same assertion and the same admission. As to 


the public user plaintiff 4 says* that people of the 
village go to make darshan in the temple and no e 
one has ever been prevented from doing so. Certain 
festivals are observed there when people attend and 
sing songs and make presents of corn and small 
coins to the deity. Every day the deities are washed 
aDd garlanded by the sadhu and thearti ceremonies 
aro performed morning and evening. Village people 
assemble at the time of the artia. According to this 
witness the income of the temple is derived from 
the lands attached to it and people of the village 
have given lands and out of the income the property 
has increased. Another 6ource of income is the gift 
of a rupee on the occasion of the marriage of n 
daughter in a patidar family. Similar gifts are 
made on some other occasions. The total amount of 
the income according to him is about Rs. 2000 but 
obviously the greater part of that must be derived 
irom the income of the fields. No accounts have / 
been produced in the case except some which were 
kept by Baldevdas for a period of twelve years alto¬ 
gether during his time. They are not regularly kept 
accounts, but monthly balances are drawn. No 
details aro given, but the sums received or paid are 
entered with the name of the payer or payee and 
the account is headed with tho name of the God. 

I may eay, as I have mentioned the accounts here, 
that it is not clear that they contain any entries re- 
lating to the lands which are not devaethan lands. 

I lamtifl 4 has stated that on the death of Balder- 
das the village people asked defendant 1 whether be 
was willing to live in the temple. He also says that 
.baldevdas used to spend money out of the temple 
property with the consent of the villagers, and he 
tried to make out that at the timo of the installa¬ 
tion of each succeeding sadhu the village people 
took part in the ceremonies. Some of the other * 
witnesses have also stated that at the time of the 
installation ceremonies village people present 
chadars to the sadhu, but it is clear that the cere¬ 
monies were really performed by sadhus. The at- 
tempt made by plaintiff 4 to show that the sadhus 
have bcon in any way effectively controlled by the 
villagers is not supported by other witnesses and 
oven m his own case it does not appear to be based 
upon personal knowledge. 

„n?^.° , » t -« 6 i r0pertiea in suit - lot No - 3 . >■ a bouse 

andpl , 8 "?V, fl4s ac “ UDt 01 thiB >s interesting. He 

k n ere USed ,0 be a smal1 ,em P le in Boriftvi 
known by the name of Lalji Waharaj. Lalii being 
the child of Krishna. A house belonged to one Bni 
Jamna who bad installed the idol there. She had 
given it for worship to one Dharamdas, a Rama- 

f Dand ‘ SttdbU - lD , c ° Qrea of time it happened that h 
there was no one to look after this temple and tho 
idol was then removed to the Gopalji Waharaj and 

J i h f pr °P® rt y of that temple, 

°. h , plftlnll , fla and defendants seem to have at- 

s a0 diiT?' mpOrt l nCe , l ° tbis ‘motion, but it 
th« d £? S . e8 bearin 6 >» really has upon 
£ 1 - . ? be , te ® ple Balji Waharaj was quite 
fdol wh/ *, ? mate t f raple - ft nd the fact that the 
l n i dereIict was removed and set 

nffninff h «Wh tainpIe “ n h «dly assist us in deter. 

S25?S5l < L» pBbl » tr ? t bas ***" orcaled in 

3 1 , 1 . • doub ‘ pIaintifI 4 in his 

usual fashion bas asserted that the Lalji idol was 

Thanf tad °» t k b ° SUit temple b >' lh0 village people. 

fdmita m WritlDS t0 show ‘hi 0 , and ho 

W<ia DOt preseDt at the 

cii! r fl2 ^ 88lwnevidence very muoh on tho 
^ The evidence of the other 

£*£*•« Bo r iavi atl ds very little to wbat the 
plaintiffs themselves eay. According to "ome 0 f 
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r a ^ 0 tem pl e fl nd its properties belong to the 

villagers, according to others they belong to the 
deity Gopalji. But their evidence is all hearsay and 
opinion. It does not show even a definite tradition 
in the village. Most of the witnesses say that visi¬ 
tors to the temple for darshan offer small copper 
coins to the idol and that sums of a rupee or two 
are paid on such occasions as marriages. The evi¬ 
dence is conflicting as to whether the latter pay¬ 
ments are made by all classes or only by the 
patidars, as to whether they are compulsory pay¬ 
ments (lagas) or purely optional and as to whether 
the payments are made to the deity or to thesadhu. 
There is no doubt of course that in any case the 
6adhu is intended to use the money. Prima facie 
’earned counsel for the appellants seems to be right 
in hi3 contention that there is nothing in the oral 
evidence which point3 definitely to the conclusion 
b that this is a public institution. The evidence as to 
the building of the temple by the villagers is worth¬ 
less, that as to the control of the sadhus by the vil¬ 
lagers almost equally worthless. The festivals which 
aro observed and the ceremonies performed are such 
aa might be observed and performed in private tem¬ 
ples as several of the plaintiffs* witnesses admit. 
Offerings of small sums of money are also no proof 
of the public character of the institution. Aa to 
public user and its value as evidence I shall have 
something more to say later on. 

It is clear that the decision of the issues must 
depend mainly on the documents in the case. The 
oldest document, Ex. 194, is an extract from an 
old village register called the kalambandi. Kalam- 
bandi according to Wilson’s Glossary is a document 
showing the state and management of a district. 
According to Robertson’s Glossary it is the state- 
c ments which upon the introduction of British rule 
were yearly made for each village in which every¬ 
thing relating to the lands and revenues, population, 
etc., of the village was entered in detail. There 
seems to be no justification for the view of the 
learned trial Judge that this register was peculiar 
to narva villages. The material portion of Ex. 194 
gives details of the village expenses, and under the 
heading devasthan dharmada there is a reference 
to three fields as being assigned apparently for 
defraying the expense3 of Shri Gopalji Maharaj of 
Shri Tbakor Mandir. Mandir is a temple. The 
Thakor of Kuna is the Talukdar of Boriavi village 
and owns the wanta lands therein. It seems that 
the temple is called after him. There are also 
entries of small sums paid for keeping lights in the 
temple and for expenses at certain religious festi- 
d vals. The document is to be read in connexion with 
Ex. 192, which is a Summary Settlement Sanad 
dated 19th June 1865. This shows that three fields, 
evidently the same as those referred to in Ex. 194, 
were the endowment properties of the temple of 
Shri Gopalji Maharaj of which the worshippers and 
managers were Beragee Girdhari Joogaldas and 
Haridas Narandas and that they were to be held on 
payment of quit rent only as long as the managers 
should continue to be the loyal and faithful subjects 
of the British Government. Exhibit 191 is another 
sanad dated 1st December 1886, which confirms 
with the same conditions the grant of an annual 
cash allowance of Rs. 7 to the temple of Gopalji 
Maharaj which had been made by the pre-British 
Government. 

As there is no reason to suppose as far as we are 
aware that the Peshwa or the Gaikwar, whoever it 
was who made the original grant, would only have 
made it in the case of a public temple, the existence 
of this cash allowance has little bearing on the main 


issue in this suit. The grant of three fields out of - 
the village lands for the maintenance of the temple 0 
is more important. But this also may have been 
and indeed almo3t certainly wa3 a g'rant by the 
former Government. The Kaira district was ceded 
to the British Government according to the Gazet¬ 
teer partly in 1803 and partly in 1817. The entrie 3 
in the kalambandi and the sanad of 1865 are no 
doubt consistent with the view that the temple was 
originally dedicated to the deity Shri Gopalji Maha¬ 
raj or to the use of the villagers of Boriavi for 
worship. But it cannot be said that they necessarily 
point to such a dedication. They are also consistent 
with the defendants' case that the shrine of Gopalji 
Maharaj was set up by some sadhu in a private 
building belonging to him and maintained by him, 
no doubt with the object that the idol should be 
worshipped and that ceremonies should be per¬ 
formed and festivals observed in which the villagers / 
might participate, but without any intention of 
dedicating either the building itself or any proper¬ 
ties acquired out of the income to the deity or for 
the use of the public. 

The learned trial Judge was of opinion that 
Boriavi was at one time a narva village and he 
thought that in such a village no lands could be 
set apart for a temple unless all the people in¬ 
terested in the narva had a common object in 
setting up the temple. But apart from some very 
vague and quite useless statements of plaintiff 4 
there is no evidence that Boriavi was a narva vil¬ 
lage at the material time, and even if it was, the 
learned Judge's inference does not seem to be justi¬ 
fied. His finding that these documents prove a 
dedication of the temple by the villagers cannot 
possibly be sustained. The documents may no doubt q 
be said to prove that a trust in favour of the temple 
or idol was created by the grantors of the cash al¬ 
lowance and the three devasthan fields. Those 
grants were made not by the villagers but presum¬ 
ably by the Peshwa or the Gaikwar. These particu¬ 
lar properties would be held by the sadhu for the 
time being in trust. That position Mr. Thakor for 
the appellants has conceded. The same may bo said 
about a fourth field which is shown in the village 
records as devasthan and which appears to have 
been given by some Thakor of Kuna. The present 
Thakor's statement that it was given to one of the 
sadhus does not rest on any solid foundation. But 
it is very far from clear in our opinion that the 
trust created in respect of these properties can be 
regarded as a trust for public purposes. 

Mr. Shah on behalf of the respondents advanced ^ 
the proposition that whenever a gift of property 13 
made to an idol, the trust created for the benefit of 
the idol is necessarily a public trust involving tho 
operation of S. 92. He relied on 23 Cal. 645’ and 12 
Bom. 247 * In the former case the question for 
decision was whether property dedicated to an idol 
belongs to the idol or to the shebait or priest. The 
point as to whether the trust in such a case would 
be a public or a private one does not seem to have 
arisen, because admittedly it was a publio idol. 12 
Bom. 247* is the famous Dakor Temple case. That 
temple is a very ancient institution dating from 
the 12th century. Its devotees come from all over 
the country and two whole villages have been as¬ 
signed for its maintenance. It is obviously not in 
the same categ ory with the petty temple hous e 

3. (’96) 23 Cal. 645, Girijanund Datta Jha v. Sai- 

lajanund Datta Jha. _ _ , , 

4. (*88) 12 Bom. 247, Manohar Ganesh Tambekar 

v. Lakhmiram Govindram. 
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r which is the subject of this suit. It is very easy to 
s understand therefore why this Court held that the 
Dakor temple was a public institution, and when 
the case went in appeal to the Privy Council (24 
Bom.50 5 ), that point appears to have been conceded 
without argument. Paragraph 1 of the head-note in 
12 Bom. 247 k is : “A trust for a Hiodu idol and 
temple is to be regarded in India fl3 one created 'for 
public charitable purposes/ within the meaning of 
S. 539, Civil P. C./* which corresponds with the 
present S. 92. That does no doubt lay down what 
appears to be a general proposition. But the foun¬ 
dation for this is not easy to extract from the judg¬ 
ment in the case. It seems rather to re3t on the 
judgment in a previous suit relating to the temple 
which was not brought by relators under S. 539 
and which was dismissed by West J. (see the note 
at the end of the report in 12 Bom. 247. 4 ) We think 
b that no such general proposition can be laid down 
without qualification. It is well settled that family 
idols may be endowed with property without any 
question of a public trust arisiDg, and the same we 
'think may be true of some idols which are not 
family idols. We may refer in that connection to 
60 Cal 538.® 


Assuming, however, that we are wrODg on this 
point and that the endowment of the idol with a 
cash allowance of Rs. 7 and fields amounting in 
area to some 14 acres in all, coupled with the fact 
that all classes of Hindus in the village, except un¬ 
touchables, go to the temple now and again for 
worship, is enough to show that a trust has been 
created for public charitable purposes, it would cer¬ 
tainly not bo enough to justify the interference of 
the Court under S. 92. There is no evidence that 
c the worship of the temple has not been maintained 
or that the income of the devasthan lands has been 
in any way misapplied. The plaintiffs have made 
various allegations against the character of the de¬ 
fendants but have not been able to substantiate them. 
There could be no necessity for appointing other 
trustees or for framing a scheme, and in all proba¬ 
bility the suit would never have been brought at all, 
if the endowment of the temple is confined to the 
properties to which I have eo far referred. The most 
important point in the case is whether the additional 
lands which have been acquired by tbesadhus from 
time to time and the profits of the business carried 
on by Baldevdas are also to be regarded as part of 
the temple properties. The sanadi fields and the 
field given by the Thakor are 13 acres 33 gunthas 
in area. In 1882 when Haridas transferred the pro- 
, perties to Govinddas exactly as if they were all pri¬ 
vate properties the total area was 28 acres 3 gunthas. 
In 1902 when Govinddas made a will the area was 
31 acros 14 gunthas. At the end of Baldevdas’s 
time tho area was 50 acres 39 gunthas. There are 
on record certified copies of three saledeeds in 
favour of Govipddas and 17 in favour of Baldovdas, 
also of six sale-deeds executed by Baldevdas. Five 
of these and also some of the sale-deedsln his favour 
were attested by plaintiff 1. The recitals in these 
documents all indicate that the properties were dealt 
with as private properties and there is no reference 
to the temple or any trust. All the lands other than 
the four original devasthan fields have always been 
shown in the revenue records as tho privato pro- 


5. (1900) 24 Bom. 50 : 2 Bom. L. R. 516 : 26 I 
199 : 7 Bar, 659 (P. C.), Ohotalal v. Manol 
uanesh Tambekar. 

•6. (»88) 20 A.I.B. 1933 Cal. 619 : 144 I.C. 894 : 
Cal. 688 : 87 O.W.N. 181,Praaaddas Pal v. Ja«i 
uath Pal, e 


perty of the sadhu. They are so 9bown now in the e 
Record of Rights. No reference has ever been made 
to the temple in connection with them. 

Plaintiffs' case which the trial Judge has accepted 
is that these lands have all been acquired out of 
the income of the temple and that the capital for 
the business which Baldevdas admittedly carried on 
in cotton seeds and other commodities and also for 
bis money-lendiDg business came from the same 
source. This is an assumption merely and an as¬ 
sumption for which wo cannot find any justification. 
There is no evidence to show what the income of 
the devasthan fields actually was, but it seems un¬ 
likely that it can have been more than sufficient for 
the maintenance of the temple and its worship and 
that of the sadhu9 themselves. In addition there 
would be the money payments on marriages and 
other such occasions, but it has frequently been held 
that no trust can be implied in the case of such / 
payments. I need only cite 62 I. A. 1467 at p. 158 
in that connection. It has already been pointed out 
that there was as long ago as 1832 an area of over 
14 acres of lands in addition to the devasthan. As¬ 
suming, as one well may under the circumstances, 
that the devasthan lands would suffice for the main- 
tenanceof this small temple and of thesadha himself, 
the 14 acres of non-devasthan lands would afford a. 
nucleus from which the remaining lands could 
easily have been acquired. It is necessary for the 
plaintiffs to show therefore that this nucleus formed 
part of the temple properties in respeot of which a 
trust for religious purposes of a publio nature has 
been created. 

In the case to which I have just referred, 62 I. A. 
146, 7 the Privy Counoil held that in order to consti¬ 
tute an express or constructive trust created or 
existing for a public purpose of a charitable or ^ 
religious nature to whioh the Charitable and Reli¬ 
gious Trusts Act 14 of 1920 applies, the author or 
authors of the trust must be ascertained, and the 
intention to create a trust must be indicated by 
words or acts with reasonable certainty, and fur¬ 
ther, the purpose of the trust, the trust property 
and the beneficiaries must be indicated so as to 
enable the Court to administer the trust if required. 

It is true that was not a case under S. 92, but it is 
difficult to see why similar principles 6hould not 
apply also to suit9 under that section. The learned 
trial Judge referred to this case and his finding was 
that the village people of Bori&vi when it wa9 a 
narva village were tho authors of the trust. The 
deity is the beneficiary and the object is to afford 
an institution for offering prayers. He is clearly 
wrong in holdingithat the village people can be re- h 
garded as the authors of the trust, because, as 
I have shown, there is no evidence of that at all. 

So far as concerns the properties with which we are 
now dealing, it seems clear that there cannot be 
any trust unless it bos been created by the sadhus 
themselves. So far as we can see, there is nothing 
in the history of the institution which points to the 
conclusion that they have done so. 


Both the learned trial Judge and Mr. Shah who 
appears for the respondents have relied on certain 
propositions that wore laid down in 40 Bom. L. R. 
1041® in a judgment to whioh I was a party, viz., 
that publio user of a temple for a long period with-i 
ont ob jeotion is strong evidence of the temple beln^ 

7. (*85) 22 A. I. R. 1935 P. C. 97 : 165 I. O. 409 • 

« A V 8S °, : L A ‘ 146 ( p - O.). Ohhotabhai v! 
Jnan Chandra Basak, 

8. (*38) 25 A. I, R. 1988 Bom. 471 : 178 I, 0, 926 • 
40 Bom. L. R. 1041, Dhoribhai v» Pragdaaji. 
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a a public temple and that where property has been 
acquired by a sadhu and has descended from chela 
j to chela there is a presumption that it has been 
dedicated to religious uses. The value to be attached 
ito evidence of public user in cases of this kind has 
been recently discussed by the Privy Council in G7 

1. A. l.° Their Lordships said in this connexion 
(page 9) : 

“Worshippers are naturally welcome at a temple 
because of the offerings they briDg and the repute 
they give to the idol; they do not have to be turned 
away on pain of forfeiture of the temple property as 
having become property belonging to a public trust. 
Facts and circumstances, in order to be accepted as 
sufficient proof of dedication of a temple as a public 
temple, must be considered in their historical setting 
in such a case as the present ; and dedication to 
the public is not to be readily inferred when it is 
b known that the temple property was acquired by 
grant to an individual or family. Such an infer¬ 
ence, if made from the fact of user by the public, is 
hazardous, since it would not in general be conso¬ 
nant with Hindu sentiments or practice that wor¬ 
shippers should be turned away; and, as worship 
generally implies offerings of some kind, it is not to 
be expected that the managers of a private temple 
fhould in all circumstances desire to discourage 
popularity.** 

Although in that particular case there was evi¬ 
dence of an original dedication to a private indivi¬ 
dual, we think these observations of their Lordships 
have some application to the present case. As I have 
already pointed out, there seems to be nothing in 
the evidence as to public user here which is really 
inconsistent with the temple being a private one. As 
t for the presumption which in 1 Lah. 540 10 and 
other cases cited in 40 Dorn. L. R. 1041 8 has been 
held to arise where succession is from chela to chela, 
that seems on further examination of the autho¬ 
rities to be limited to cases where the religious per¬ 
sons concerned are grihasthas and not celibates, so 
ithat there may be a conflict between the chela and 
•the natural heirs of the guru. A sanyasi’s heir is 
'always his chela. Mr. Shah has pointed out quite 
correctly that these particular sadbu3 have evidently 
not renounced the world completely because they 
are permitted to acquire and dispose of property 
and carry on business. Nevertheless they admittedly 
belong to a celibate order, and 60 far* as we know 
there has never been any question of any property 
held by them, whether trust property or secular 
property, going by succession to any one but their 
chelas. Under the circumstances we are not prepared 
i to say that the fact that all these properties have 
been held by chelas gives rise to any presumption. 

The trial Judge's conclusion has been mainly 
influenced, it appears, by Ex. 251 which is a sort of 
will alleged to have been executed by Baldevda3 on 
4th March 1918. The first question that arises in 
connexion with this is whether it is legally proved. 
It purports to be attested by three persons, one at 
least of whom is alive, and therefore S. 08, Evidence 
Act, requires that one of them should have been 
examined as a witness. The only witness who has 
been examined is the writer Kasando3. He says in 
his evidence that Baldevda3 signed the will in his 
^presence and it is contended that this is enough to 
‘comply with the law. But an attesting witness is 

9. (’40) 27 A. I. R. 1940 P. C. 7 : 185 I. C. 305 : 
15 Luck. 1: 67 I. A. 1 :1. L. R. (1940) Ear. P. C. 
25 (P. C.), Bhagwan Din v. Gir Hor Saroop. 

JO. (*21) 8 A.I.R. 1921 Lah. 337: 59I.C.734: lLah. 
540: 49 P.L.R. 1921, Indar Singh v. Fateh Singh. 


cne who signs as a witness : <u the dictum of Lord 
Campbell in (1843) 10 Cl. & F. 340U which is ap. 6 
proved by the Privy Council in 35 Mad. 60712 and 
by this Court in 33 Bom. 44 13 and 44 Bom. 405.1* 

In the case to which Mr. Shah refers, 41 Bom. 3841 s 
and 30 Bom.L.R, 565,19 the scribe was held to have 
signed as a witness and not merely as a scribe. 

The question then i9 whether Kosandas signed as 
a witness. He does not say that he did. The only 
circumstance on which the plaintiffs can rely is this. 
Immediately below the body of the will Kasandas 
wrote twocolumn headings “Here signature”. “Here 
witness’’, and he then put his own signature at the 
top of the column for witnesses. But apparently be 
did not sign as a witness, for his signature is pre- 
ceded by the letters "Li” i.e. likhitan (writer). The 
signatures of the attesting witnesses are preceded by 
the word " sakshi ” (witness). We are not prepared 
to say therefore that Kasandas signed ns a witness * 
merely because his signature appears in this column, 
especially as he had to sign somewhere and he had 
left no space in which he could sign except in one 
or other of the columns. We do not consider that 
the requirements of S. 68 are satisfied, and there¬ 
fore the document cannot be admitted in evidence, 
at any rate as a will. Mr. Shah has contended that 
the document can nevertheless be looked at and that 
he is entitled to rely on the statements made by 
Baldevdas. For that purpose he has been able to cite 
the authority of a full bench Madras ca6e, 32 Mad. 
41017 and also I. L. R. (1939) All. 366.1® Conceding 
this, however, and even assuming that the docu¬ 
ment is admissible for all purposes, we should not 
be disposed to attach much importance to it under 
the circumstances. It is a very remarkable docu¬ 
ment. It begins by stating that the chelas, defen- 3 
dants 1 and 2, were not obedient and not residing 
in the temple at the time. Then it says “ They 
might return to the temple after my death and lest 
they do not waste the property I mako this writing 
in my proper senses.” So that apparently he re¬ 
cognised the right of the chelas to succeed to the 
property. Then he goes on to give a description of 
the various properties, and after this we have this 
recital : 

" Of the properties thus mentioned, some have 
been acquired by my predecessors and some by me. 
But all these properties have been acquired from 
the income of Gopalji Maharaj. I am doing vahivat 
of the same till now, and I shall continue to do so 
as long as I live. After my death, if the two chelas, 
mentioned above who are not with me, return, they 


1. (1843) 10 Cl. & F. 340 : 59 R. R. 105, Burdett * 
v. Spilsbury. 

2. (*12) 35 Mad. C07 : 16 I.C. 250 : 39 I. A. 218 : 

23 M.L.J. 321 (P.C.), Shamu Patter v. Abdul Kadir 

Ravuthan. ^ ^ 

3. (’09) 33 Bom. 44: 1 I.C.464: 10 Bom.L.R. 943, 
Ranu v. Laxmanrao. 

4. (*20) 7 A.I.R. 1920 Bom. 249: 55 I. C. 616 : 44 
Bom. 405 : 22 Bom.L.R. 136, Dalichand Shivram 
v. Lotu Sakharam. 

5. (*16) 3 A. I. R. 1916 Bom. 123 : 39 I.C. 61: 41 
Bom. 384 : 19 Bom. L. R. 147, Govind Bhikaji v, 

Bhau Gopal. „ „ 

6 . (*28) 15 A.I.R. 1928 Bom. 267 : 111 I. C. 287 ; 

52 Bom. 219 : 30 Bom. L. B. 565, Yakubkhan v. 

Guljarkban. _ y ... 

7. (’09) 32 Mad. 410 : 1 I. C. 1 : 19 M. L. J. 584- 
(F.B.), Kunhu Moidu v. Madhava Menon. 

8 . (’39) 26 A. I. R. 1939 All. 269 : 181 I. C. 
612 :1. L. B. (1939) All. 366 : 1939 A. L. J. 142, 
Shyam Lai v. Lakshmi Narain. 


1942 


Chiranjilal v. Jataseankar (Blackwell J.) 


Bombay 29 


a are to worship Gopalji Maharaj and also do vahivat 
of the whole estate. After my death the said two 
chelas are not to waste the said property, and if 
they do not do worship in good faith, they are to be 
removed and replaced by another sadhu.who should 
go on properly for worship and management, by my 
trustees mentioned below.” 

The names of the six trustees are then given, but 
there is no devise of tho property to them or indeed 
to anybody. The will concludes with the direction 
“My trustees are to get the lands transferred to the 
name of Gopalji Maharaj”. If there was already a 
trust in existence, which is what the learned Judge 
ithought, the will of course would be otiose. If there 
jwas no such trust in existence, it could not be said 
'that any trust was created by the will because, as I 
'have said, there is no devise of theestatetoanybody, 
'and the powers given to the trustees are repugnant 
to the rights of the chelas as heirs. However, Mr. 
Shah for the plaintiffs does not appear to rely upon 
the document as a will. What he argues is that 
because Baldevdas gave directions that his successors 
should only do vahivat and that the lands were to 
be entered in the name of the deity that shows that 
be himself regarded tho properties as trust proper- 
ties. That conclusion is supported by his admission 
that they were all acquired from the income of the 
temple. Now in one of the cases to which I have 
already referred, 40 Bom.L.R. 1041,8 we were much 
impreesed by the fact that each of the mabantswbo 
succeeded to tho headship of the institution bad 
made a will the provisions of which showed in our 
opinion that he recognized that he held the pro- 
parties subject to a trust. That was the principal 
ground on which we held in that case that the pro- 
c perties were not the private properties of the mahants. 
But the circumstances were very different. Every¬ 
one of the mahants from the foundation of the 
institution had made a will of this nature, and the 
evidence showed that these wills were published and 
approved by the devotees as though they were part 
of the constitution. The evidence further showed 
that the mahants had acted in accordance with 
these provisions. 

This so-called will of Baldevdae on the other 
band is an isolated document. In 1882 the properties 
were transferred by Haridas to Govinddaa without 
any reference to or recognition of any trust. Govind- 
das in his will which is on record dealt with the 
estate, including even the devasthan lands, as though 
it was private property. Baldevdas made this will 
Jong before hig death, apparently at a time when he 
was annoyed with his chelas. He did not inform 
anybody about the will and there is not the slightest 
reason to suppose that it affected his own conduct in 
any way or that he ever acted otherwise than as the 
tbe properties. The attempt made 

hehimSI of his successors, 

11 ha y ir ?& tbe property as a private 

wner, cannot in our opinion, have any material 

r}mrit^i 0n /^ q xT estlon whether there is a public 
rS truat ’ Nor « attach much import¬ 
ance to the assertion that all the suit properties were 
acquired from the income of Gopalji Maibaraj. Tho 

f . tbls T 6tatem , ent is by no means clear and 
Baldevdas could have no knowledge as to 
how the or jgrniU nucleus of non-devas(han properties 

t W?^ a w d ^r« Or i. thes0 reasons we are of opinion 
that tho plaintiffs have failed to make out their casa 

® ust flowed and To 
suit dismissed with coats throughout. Cross-obiec 
tioM are also dismissed with costs. J6 °' 

Suit dismissed. 
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Chiranjilal Ramchandra Loyalka — 

Plaintiff 

V. 

Jatashankar N . Joshi — Defendant . 

Suit No. 786 of 1941, Decided on 19th February 
1942. 

(a) East India Cotton Association Rules. 

Re 96—Member dying prior to 2lst April 1941— 
His heir is not bound to go to arbitration. 

Where a member of tbe East India Cottor 
Association died prior to 21st April 1941 (when 
bye-law 44 came into force) his heir and legal re¬ 
presentative is neither entitled nor bound to go to 
arbitration in connexion with a transaction which ^ 
had been entered into by the member during his 
lifetime as a broker for the constituent : (1885) 2 
T. L. R. 150, Foil. [P 2996,0,pj 

(b) East India Cotton Association Rules, 

R. 96—Second part making award condition 
precedent is not valid as by-law. 

The second part of Art. 96 to the extent to which 
it makes the obtaining of an award a condition pre- 
cedent cannot be treated as a by-law. [P 300al 

(c) Estoppel — Party repudiating contract 
cannot enforce arbitration clause in it. 

On a total repudiation of any liability under the 
contract, it is not open to the pereon repudiating to 
say that although he is Dot bound by the contract 
the other party is bound by the arbitration clause 


[P 300c] 


for Plaintiff. 


in it: (1915) A. C. 499, Foil. 

N. H. Bliagxcati and M.V. Vesai — 

D. B. Desai — for Defendant. 

JUDGMENT—This case raises a curious poim 
as to whether it is obligatory upon the plaintiff 
who seeks, as personal representative of his deceased 
father, to recover from the defendant a sum of 
money alleged to be due by tbe defendant in respect 
of contracts made by his deceased father, to submit 
the claim made by him to arbitration in accordance 
with the by- aws of the East India Cotton Assooia- 
tion, and whether the obtaining of an award in his 
favour is a condition precedent to the institution of 
any suit in respect of the transactions. After the 
issues had been raised learned counsel asked me to 
try this as a preliminary issue, and I agreed to do h 

arg ? ed . upon the assumption 
that all the allegations made m the plaint are cor¬ 
rect, and a number of documents have been put in 

tfon°nMh ; - The faCla n v, eoessary toT tho determina¬ 
tion of this issue may be stated shortly as follows: 

fatWoftS r nln% WiDdaS L ° yalk8 ’ tUe de0ea «' 1 
®i‘ he was a member of tho East 

A ® s< * ,at,on limited, and carried on 

a n brQk u r ll , nder tho na,ue and ^Jle of 
fheS Ram j httndra> Tho defendant employed 
nut 18Wa ? da3 Bamohandra as his broker to 
put through vanouB transactions for purchase and 

lfljVdolil f °L Apri, - Ma * 1940 end July-August 
tn 4 tv,p d rlll ^' ^agwandas Ramchandra rendered 
to the defendant contract notes in the prescribed 

v ^ ahl , blt 3 }? a specimen. It provides that in 
!!!!t f , a “ y dl8 P nle “rising between tho parties 
S; a J r ‘ ! to k be referred to arbitration £ p*! 
uded by the by-laws of tho East India Gottor 
Association, Ltd, Ramchandra Bhagwandas died oc 
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or about 1st May 1940. Thereafter the plaintiff being 
u willing to take over the liability in respect of the 
outstanding contracts of his deceased father the trans¬ 
actions were not closed by the East India Cotton 
Association and the liability to perform the same 
rested on the plaintiff. Bye-law 15 of the by-laws 
of the East India Cotton Association provides 
among other things that, if before the maturity of 
a contract to which a member is a party one of the 
parties dies without leaving executors of others able 
and willing forthwith to take over his liabilities 
under the contract, the contract shall be closed, and 
that various provisions laid down in that by-law 
shall then operate. That by-law did not come into 
operation because the plaintifi was ready and willing 
to take over and perform the outstanding contracts. 
At the time of the death of Ramchandra Bhagwan- 
das the defendant had outstanding transactions for 
h the purchase of one hundred and fifty bales for 
July-August 1940 delivery and in respect of these 
transactions the defendant became liable to pay and 
paid to the plaintifi the sum of Rs. 444 for the 
clearing of 9th May 1940. 


Thereafter a sum of Rs. 3486 became due and 
payable by the defendant to the plaintifi on the 
clearing of 25th May 1940, in respect of his afore¬ 
said transactions of one hundred and fifty bales. 
The defendant failed to pay that amount and the 
plaintifi in this suit claims that amount as payable 
to him as the heir and legal personal representative 
of Ramchandra Bhagwandas. The plaintifi in the 
6 uit sued for a further sum of Rs. 149 but that 
claim has been abandoned and I need not go into it 
further. By a letter of 23rd July 1940, the attorneys 
of the plaintifi called upon the defendant to pay the 
V 6aid sum of Rs. 3486. The defendant failed to do 
so. By a letter dated 27th July 1940, the plaintiff 
called upon the defendant to appoint an arbitrator 
to deal with the matter. The defendant failed to 
do so. By a letter dated 3rd September 1940, the 
plaintiff requested the Chairman oLthe Board to 
nppoint an arbitrator as the Chairman is under the 
by-laws empowered to do. The Chairman of the 
Board thereupon appointed two arbitrators under 
by-law 38B and they proceeded to hold the arbitra¬ 
tion. The defendant did not appear and took no 
part in the arbitration. Subsequently by a letter 
from the plaintiff’s solicitors to the arbitrators dated 
10th December 1940, the plaintiff requested leave 
to withdraw the reference by reason of technical 
difficulties mentioned in the letter reserving his 
rights to apply for a proper reference as the heir 
in and legal representative of the deceased Ramchan- 
1 dra Bhagwandas Loyalka. The arbitrators made an 
endorsement upon that letter to the effect that they 
agreed that the reference might be withdrawn. The 
correspondence to which I have referred was put in 
as Ex. 5 (collectively). 

The plaintiff then brought this suit, and among 
other defences the defendant in para. 11 of the 
written statement submitted that by reason of the 
provisions of the Bombay Cotton Contracts Act 
(Bom. 4 of 1932) and the rules, regulations, articles 
of association and by-laws of the East India Cotton 
Association, Ltd., it is obligatory upon the plaintiff 
to submit the claim made by him to arbitration 
according to the said rules and regulations and that 
the obtaining of an award in his favour is a condi¬ 
tion precedent to the institution of any suit in 
respect of the said transactions. Issue 1 ra sed 
which I have tried as a preliminary issue is in this 
■form : 

“ Whether the plaintiff is entitled to maintain 


this suit for the reasons mentioned in para. 11 of 
the written statement ?” 8 

It is to be observed’that by reason of his not 
having been ready and willing himself to submit 
the dispute to arbitration it was not open to the 
defendant to apply for a stay of the suit. He has, 
however, taken the defence to which I havealluded. 
Section 4 (7), Bombay Cotton Contracts Act (Bom. 

4 of 1932) is in these terms : 

“It is hereby declared that the East India Cotton 
Association, Ltd., is a recognized cotton association 
for the purposes and subject to the provisions of this 
Act and the articles and by-laws of the said associa¬ 
tion shall, so far as they relate to matters for which 
by-laws may be made under the provisions of Ss. 5 
and 6, be deemed to be by-laws of a recognized 
cotton association.” 

It is to be observed that not all the articles of the 
association are to be deemed to be by-laws, but only / 
those made under the provisions of Ss. 5 and 6. For 
present purposes it is only necessary to refer in this 
connexion to S. 6 (1) and sub-s. (2) (j). Section 6 (1) 
is as follows : 

“The Board of Directors may, subject to the sane- 
tion of the Provincial Government, make and, from 
time to time add to, vary or rescind by-law9 for the 
regulation and control of transactions in cotton.” 

Sub-section (2): 

“In particular and without prejudice to the gene- 
rality of the foregoing provision such by-laws may 
provide for — 


(j) the settlement of claims and disputes by arbi¬ 
tration and appeals against awards." 

The only article of association to which it is 
necessary to refer is Art. 96, which was put in with g 
certain other articles as Ex. (1) (collectively). It is 
in the following terms : 

“Whenever any difference arises between members 
or associate members or special associate members 
or between one or more of them and another or 
others who are not members or associate members 
or special associate members touching or in con¬ 
nexion with the cotton trade or any transaction 
therein it shall be referred to arbitration in such 
manner as shall be prescribed by the by-laws. And 
it is hereby expressly declared that the holding of 
such an arbitration and the obtaining of an award 
thereunder shall be a condition precedent to the 
right of any member or associate member or special 
associate member or non-member to commence legal 
proceedings against any other member or associate 
member or special associate member or non-member 
in respect of any such difference as aforesaid and 
any member or associate member or special associate 
member or non-member shall have no right of 
action against any other member or associate mem¬ 
ber or special associate member or non-member ex¬ 
cept to enforce the award in any such arbitration.” 

• • • • 


See Ex. (1) (collectively). The relevant by-laws, 
or parts thereof, are as follows : 

"I. In these by-laws unless there be something 
in the subject-matter or context inconsistent there¬ 
with — . 


ember means a person, firm or company duly 
ted to membership of the assertion whether 
tied or not entitled to use the clearing house, 
have referred to by-law 15 and need not, refer 
t again. The first part of by-law 38 is in the 

A^AlMmpa'id claims whether admitted or not 
all disputes (other than those relating to qua- 
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lity) arising out of, or in relation to (a) contracts 
a (whether forward or ‘ready’ and whether between 
members or between a member and a non-member) 
made subject to these by-lawsor(b) the rights and/or 
responsibilities of commission agents, mukadums 
and brokers not parties to such contracts shall be 
referred to the arbitration of two disinterested per- 
eons one to be chosen by each party. The arbitrators 
shall have power to appoint an umpire and shall do 
so if and when they differ as to their award. 

The arbitrators shall make their award within 
15 days of their appointment unless the Chairman 
shall when appointing arbitrators {in the manner 
prescribed below) or upon the subsequent application 
of the arbitrators, whether appointed by the parties 
or by the Chairman, grant an extension of this 
period.” 

This bye-law then provides further machinery for 
b the arbitration which it is not necessary to set out 
in detail. There is nothing in this bye-law to sug¬ 
gest that the personal representative of either party 
is entitled to invoke or is bound to submit to arbi¬ 
tration. Bye-law 44 was not in force at the time 
material for the determination of the question before 
me. It came into operation on 21st April 1941, and 
is designed to meet the situation which has arisen 
in the present case. It provides,amongother thiDgs, 
that the death of any party shall not discharge the 
right of any other party or the legal representative 
of the deceased to refer to arbitration under the bye¬ 
laws any dispute or claim. The relevant bye-laws 
were put in as Ex. (2) (collectively). The first part 
of Art, 96 provides in substance that when any 
difference arises between members of various classes 
inter se or between one or more of them and another 
c person or other persons who are not members or 
special associate members touching or in connexion 
with the cotton trade or any transaction therein it 
shall be referred to arbitration in such manner as 
shall be prescribed by the by-laws. The first ques¬ 
tion arising for determination on this part of the 
article is whether the heir and legal representative 
of a deceased member can be said to be a member 
within this part of the article, or, putting it in 
another way, whether the member having died his 
heir and legal representative ia either entitled or 
bound to go to arbitration in connexion with a 
transaction which had been ontered into by the 
member during his lifetime. It was pointed out by 
Mr. D. B. Desai for the defendant that the death of 
a member of a company does not, as in the case of 
a partnership, dissolve his connexion with the com- 
pany andi that until steps are taken to transfer his 
* lotorest, the dead shareholder, that is to 6ay his 
remains a member. In this connexion he cited 

gW C . h - A - 7251 and U896) I Ch. 456.3 Mr. 
D.B.Desai argued that as the estate of the deceased 

a * he arbitration clause was still 

r 3 hei , r , am ! Ie 8 ttl representative 
seeking to enforce a olalm for tho benefit of the 

estate was bound by the arbitration clause. 

Mr. Bhagwati on the other hand for the plaintiff 
pointed out, as ia the faot, that a deceased member 
only remains a member by virtue of his estate for 
certain purposes, and he submitted that a legal 
representative would have no right to vote at meet- 
toga or to give pr oxies, or to refer a matter to 

i. (1870) 5 Ch.A.725 : 23 L.T.424: 18 W.R. 1094 

Baird-a cLT UltUral InsuranM °°- Lad * Anne 

*44 ( W V & 4 y : 05 H 0h - 284 : 74 1 : 

Jr w a * a72 * James v. Buena Ventura Nitrate 
-Grounds Syndicate, Limited. 


arbitration pursuant to an arbitration clause which 6 
would have been binding upon the deceased during 
his lifetime. He laid stress upon bye-law No. 1 
which defines a member and pointed out that there 
was nothing in the bye-law to suggest that the legal 
representative of a deceased person was to be treated 
as a member. He referred to (1SS-5) 2 T.L.B. 150. 5 
By the terms of the agreement in that case if any 
dispute arose between the parties it was to be 
referred arbitration and each party was to appoint 
an arbitrator if called on by the other to do so. 
Disputes arose and one of the parties died before 
the arbitrators were appointed. The Court held that 
his executors were not bound by the agreement to 
appoint an arbitrator. Mathew J. said that the 
agreement was that each party should concur in the 
appointment of the arbitrator and that this requir¬ 
ed an exercise of personal judgment by the parties 
and that as one of them had died this had become / 
impossible and there had consequently been no 
breach of the agreement to refer. In this connection 
Mr. Bhagwati referred me to S. 1 (1), English 
Arbitration Act of 1934 which altered the law in 
England as laid down in the case above referred to, 
and which provides that an arbitration agreement 
shall not be discharged by the death of aDy party 
thereto, either as respects the deceased or any other 
party, but shall in such an event beenforceablebyor 
against the personal representative of the deceased. 
He also drew my attention to S. 6 (1) Indian Arbi- 
tration Act (10 of 1940), which came into operation 
on 1st July 1940, that section beiDg in terms similar 
to the section of the English Aot to which 1 have 
already drawn attention. That section altered the 
law in India in the same manner in which it had 
been altered in England. 

I am of opinion that Ramchandra Bhagwandas' 
having died the arbitration clause ceased to be 1 
applicable. There was in my opinion no longer in 1 
existence a member within the meaning of the first! 
part of Art. 96 or the definition of member in bye-j 
law No. 1 who could either call on the opposite party! 
or be called upon by the opposite party to refer anyj 
matter in dispute to arbitration. Although no doubt' 
tho estate of the deceased member remained liable 
for the purpose of tho performance and the dis¬ 
charge of the obligations of the contract, a liability 
which would also arise by reason of S. 37, Contract 
Act, I do not think that it can be said that there 
was any member in existence who could refer any 
matter to arbitration within the contemplation of 
tho first part of Art. 96. This opinion really dis¬ 
poses of this first issue. As, however, other matters 
have been argued and this case may go further 7| 

thereon*^ t0 tho ar 6 ameDt and my opinion 

Mr. Bhagwati contended that the second part of 
Art. 96, which provides that the obtaining of an 
award shall be a condition precedent to the com¬ 
mencement of legal proceedings, cannot properly bo 
relied upon as a by-law of the association. He sub- 
mitted that although by S.6,sub-s. (2)(j), the board 
of directors of the association may make by-laws for 
the settlement of claims and disputes by arbitration 
and appeals against awards, they are not authorised 
T a .^ i° provide thftt the obtaining of 

an award should be a condition precedent to com- 

He 6ubmittod part 2 
of Art. 96 to the extent to which it made suoh a 

provision oould not be relied upon as a by-law, in that 

0nly those artiole3 and by-laws 
which related to matters for whioh by-laws might 

3. (1885) 2 T.L.R. 150, In re Perolval. 
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a be made under the provisions of Ss. 5 and 6 are to 
be deemed to be by-laws. The provision that the 
obtaining of an award should be a condition prece¬ 
dent to the right to commence legal proceedings is 
a provision of a very serious character, ousting as it 
does the right of the person to a Court of law. In 
my opinion, Mr. Bhagwati’s argument is right and 
part 2 of Art. 9G to the extent to which it makes 
the obtaining of an award a condition precedent 
cannot be treated as a by-law. The article is clearly 
severable, and I think that only those parts of it 
which relate to matters for which by-law3 may be 
made under the provisions of Ss. 5 and 6 can be 
deemed to be a by-law within S. 4, sub-s.(7), Bombay 
Cotton Contracts Act. A third point wa9 taken 
on behalf of the plaintiff by Mr. M. V. Desai, who 
appeared with Mr. Bhagwati, to which I will briefly 
refer. In reply to the plaintiff's solicitors' letter of 
b 23rd July 1940 above mentioned the defendant's 
attorneys wrote a letter dated 26th July 1940 which 
is annexed to the plaint and has been put in in 
these proceedings as Ex. (A), the effect of which, in 
Mr. M. V. Desai's submission, is a repudiation by 
the defendant of his obligations under the contract. 
In that letter the following passage appears: 

“Your client is very well aware that the transac¬ 
tions referred to in your letter under reply are really 
the transactions of Mr. Hansraj Cooverji and by 
common consent they happen to be in our client’s 
name. Your client is further aware that as arranged 
between him and the said Hansraj Cooverji it was 
distinctly agreed that our client should not be held 
liable in respect of the said transactions and Mr. 
Hansraj Cooverji alone should be liable for the 
came." 

The letter went on to state that if any proceedings 
were taken they would be defended upon the footing 
that the defendant was not liable under the con¬ 
tract. Mr. M. V. Desai relied upon (1915) A.C. 499, 1 
where it was held by the House of Lords that the 
repudiation of the claim on a ground going to the 
root of the contract precluded the company in that 
case from pleading the arbitration clause as a bar 
to an action to enforce the claim. I think that Mr. 
Desai's contention i3 sound. In my opinion, the true 
effect of the letter in question is a total repudiation 
of any liability under the contract. If that be the 
true construction of the letter, as I think it is, it 
certainly is not open to the defendant to say that 
although he is not bound by the contract the other 
party is bound by the arbitration clause in it. I 
think that he has lost all right to insist upon com¬ 
pliance with the arbitration clause upon the ground 
d that he has himself repudiated all liability under 
the contract. I answer issue 1 by saying that the 
plaintiff is entitled to maintain this suit. 

R.K. Order accordingly. 

4. (1915) 1915 A. C. 499 : 84 LJ.K.B. 640 : 1915 
W.C. & I. Rep. 239:112 L. T. 531 : 59 S. J. 205 : 
31 T. L. R. 132, Jureidini v. National British and 
Irish Millers Insurance Co., Ltd. 

A. I. R. (29) 1942 Bombay 300 

Beaumont C. J. and Sen J. 
Shivrao Shesgiri Kalbag — Plaintiff 

— Appellant 

v. 

Secretary of State — Respondent. 

First Appeal No. 144 of 1939, Decided on 16th 
April 1942, from decision of First Class, Sub-Judge, 
Karwar, in Suit No. 28 of 1937. 


(a) Land Improvement Loans Act (1883), 

S. 7 (I) (a) — Borrower means borrower for the e 
time being—When old borrower is substituted 
by new borrower former’s goods are not liable. 

Under S. 7 (1) (a) all loans granted under the Act 
are recoverable by the Collector from the borrower, 
as if they were arrears of land revenue due by him.' 
But the borrower must be the borrower for the time 
being. If the contract with the original borrower is 
discharged, and a new borrower is substituted S. 7 
(1) (a) applies to the new borrower and not to the 
old borrower. (p 301e,/] 

(b) Limitation Act (1908), Art. 29 — Legal 
process means process issued by Court — Col¬ 
lector under S. 154, Bombay Land Revenue 
Code, is not Court but creditor—Seizure by him 
is thus not under legal process within Art. 29. 

The phrase “legal process” in Art. 29, Limitation / 
Act, denotes procedure by some sort of Court, and 
the Collector acting under S. 154, Bombay Land 
Revenue Code, is not acting as a Court. He is really 
acting as a creditor. He, a3 the officer entitled to 
recover arrears of land revenue, is given power to 
seize the defaulter’s goods. He is in a position ana¬ 
logous to that of a creditor who is given power under 
the contract to seize his debtor's goods, if his moneys 
are not paid. Legal process does not mean process 
according to law. Otherwise seizure under a valid 
contract would be just as much seizure according to 
law as seizure under a statute. Article 29 only ap¬ 
plies to seizure under a process issued by a Court. 

[P 301/i; P 302a] 

Limitation Act — 

(’42) Chitaley, Art. 29, N. 4. 

(’38) Rustomji, Page 634, Note “Wrongful and. 
actual seizure under legal process." J 

G. P. Murdeshwar — for Appellant. 

R. A. Jahagirdar , Government Pleader — 

for Respondent. 

BEAUMONT C. J. — This is an appeal from 
the First Class Subordinate Judge of Karwar. The 
plaintiff sued the Secretary of State for India in 
Council, that is, in substance, the Local Govern¬ 
ment, for damages for the wrongful sale and seizure 
of goods and cattle belonging to the plaintiff, and 
the question at issue arises in this way. In 1929 
the Collector of Kanara executed a lease in favour 
of the plaintiff for fouryears of certain lands on the 
terms that the plaintiff should bring the lands into 
cultivation during the term. In order to bring the 
lands into cultivation, the plaintiff on 8th September 
1930, borrowed a sum of Rs.2500 from Government h 
under the provisions of the Land Improvement 
Loans Act of 1883, and the plaintiff’s brother acted 
as his surety for the loan. On 29th April 1934, the 
Collector seized certain goods of the plaintiff,, in¬ 
cluding wire fencing on the land,and removed these 
goods to his own custody. The plaintiff being in 
difficulties about repaying the loan applied in Juno 
1934, to the Collector to be granted a permanent 
tenancy, which he could dispose of, and eventually 
the plaintiff secured a man named Harite, who 
agreed to take over the plaintiff's interest in the 
land and also to take over his obligation for the 
loan, and the plaintiff and Harite wrote to the 
mahalkari of Mundgod, a letter dated 26th July 
1934, signed by both of them, which is Ex. 28. The 

plaintiff says : . 

“Today I have relinquished all my malki 
over these survey numbers in favour of Mr. N. R. 
Harite of Hubli. As he is willing to pay to Govern¬ 
ment the amount of tagai taken by me for wire 
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fencing, I request that the khata of the lands in 
a both the villages standing in my name be cancelled 
and be now made in the name of N. R. Harite." 


Then Harite writes : 

“I am willing to get all the lands entered in my 
khata and also to execute a new karar regarding 
the tagai amount due from the said Mr. Kalbag as 
already stated above by Mr. Kalbag and I bind 
myself to do so. Mr. D. S. Kalbag who stood to 
Mr. Shivarao (i. e., the plaintiff) for the said tagai 
loan is willing to stand surety for me even though 
the lands change possession.” 

It seems to me that that is a perfectly plain offer 
to Government made by the plaintiff and the sug¬ 
gested transferee Harite, under which Harite was 
to take over the plaintiff's interest in the land and 
was to undertake to discharge his liability for the 
b tagai loan, which is the loan raised under the Act 
of 1883. The mahalkari made a report to the Col¬ 
lector of Kanara for leave to accept Harita's offer, 
and the Collector on 6th August 1934, returned the 
report to the mahalkari saying : “The loan will be 
better secured after the transfer to a solvent man. 
The lands will be transferred subject to the liability 
to pay the tagai. So the mahalkari's terms are ac¬ 
cepted/’ That, to my mind, shows quite clearly 
that the Collector appreciated that the loan was to 
be transferred to Harite; and he approved of that 
proposal since, Harite being solvent, the loan would 
then be better secured. It is to be observed also that 
under para. 4 of that report of the mahalkari it is 
stated : “Necessary note that the tagai does are 
hereafter to be recovered from Mr. Harite will be 
made on the tagai bond/’ So I have no doubt that 
the Collector understood that the loan was to be 
c transferred to Mr. Harite. However that i3 a matter 
between him and his own officer. The important 
thing is that on 9th August 1934, the mahalkari 
wrote to Mr. Harite as follows : “Mr. Harite is in¬ 
formed in writing that his terms have been accepted 
by the Collector." It seems to me therefore that on 
that date, namely, 9th August 1934, Harite’s offer 
io take over the liability for this tagai loan was 
accepted by the Collector, and as a necessary result 
of that the plaintiff’s liability cinder his contract to 
gay the loan was discharged. That is the effect of 
S. 62, Contract Act, which provides that if the 
parties to a contract agree to substitute a new con¬ 
tract for it, the original contract need not be per¬ 
formed. 


In my opinion, it is clear in this case that t 
Government, the plaintiff and Harite agreed to si 
d etitute Harlte’e liability for tho plaintiff’s liabili 
and In consequence the plaintiff's original liabil 
waa discharged and it followe from that that t 
Collector should have returned to the plaintiff t 

Smi 8 flei2ed in order t0 e^ure t 

fulfilment of the plaintiff's contract. The plaintlf 

t? 1 an cnd ' lhe Z 00 ** should be 
F owever » was not done. Hari 

L Decem ^ r i 984 ’ paid 1000 Awards t 

-agal loan, and the attachment on part of 1 
SPmJ was discharged. On 21st Jantm 

iQ.k a <i T"? transfe "cd to Harite, and i 
13th April, the plamtifl applied to the Collector 
raise the whole attachment. That, however, w 
D . ev . er l ,„ 0M ' and subsequently other goods of tl 
plalntlfl were siezed, and various goods enoh as wl 
w ^ 10h had been purchased by the plaint 
?£*°* *be loan and some of his oattle were sold 1 

to , duscbar 8 a tia loan. In n 
sate was wholly illegal. The contra 
f the plaintifl to discharge the loan had come 


an end in August 1934, and thereafter the plain- , 
tiff’s goods were not liable to attachment. 

The learned Subordinate Judge held that the 
effect of the arrangement was merely to make 
Harite a surety for the plaintiff, but I am clearly of 
opinion on the documents that that was not so. The 
mere fact that in Ex. 28 it is stated that the old 
surety was to continue as surety for Harite shows 
that Harite himself was not to be merely a surety. 

I have no doubt that the arrangement was that 
Harite was to become the principal debtor. It i? 
argued further that even if that be so, the Collector 
was entitled to sell the goods under S. 7(1) (a), Land 
Improvement Loans Act of 1883. That section pro¬ 
vides that all loans granted under the Act shall be 
recoverable by the Collector from the borrower, as 
if they were arrears of land revenue due by him. 
But that plainly means, from the borrower, as long' 
as he remains in that position, that i3 to say, from / 
the borrower for the time being. If the contract; 
with the original borrower is discharged, and a new' 
borrower is substituted, that provision applies to' 
the new borrower. It is one of the complaints of] 
the Government against the plaintiff that Harite 
never executed a bond which made him a borrowee 
under the Act. But that has nothing to do with 
the plaintiff. If my view is right that Ex. 28, when 
accepted by Government, constituted a oootract 
binding upon Harite, it is not the fault of the 
plaintiff if Government did not take the trouble to 
see that the contract was carried out. 

Then it is said that the money could be recovered 
under S. 7 (I) (c) of the Act of 1SS3, which enables 
loans to be recovered out of the land for the benefit 
of which the loan has been granted. It is said that 
the wire fencing and poles were part of the land, 
and, therefore, the moneys could be recovered by ® 
sale of that part of the land. The answer is that 
the action of Government itself prevented thesa 
articles being part of the land. Government had 
removed them from the land, and, in my opinion, 
they were not liable to seizure as part of the land! 
The learned Subordinate Judge held that in respect 
of part of the goods the plaintiff's claim was barred 
by Art. 29, Limitation Aot. Article 29 provides that 
a suit for compensation for wrongful seizure of 
moveable property under legal process is barred 
after one year from the date of the seizure. This 
suit was not started until 21st August 1936, that is, 
more than a year after the date of the seizure com! 
plained of. The question, however, is whether the 
seizure took place under legal process. Now, the 
seizure took place under S. 154, Bombay Land 
Revenue Code. As I have pointed out, these tagai h 
loans are recoverable as though they were arrears 
of land revenue, and under S. 154 arrears of land 
revenue may be recovered by the Collector causin' 
the defaulter's moveable property to be distrained 
and sold. The learned Government Pleader has 
argued that the words ‘'under legal process" in 
Art. 29 mean “according to law," and that any 
process taken according to law is legal process. In 

* hat is not the meai >ing of the words. 

* * D X, process" denotes procedure by some 
sort of Court, and the Collector acting under S. 154 
Bombay Land Revenue Code, is not acting as a 
Court. He is really acting as a oreditor. He, as the 
officer entitled to recover arrears of land revenue 
Is given power to seize the defaulter’s goods. He Is' 
in a position analogous to that of a oreditor who is 
given power under the oontract to seize his debtor's 
goods, if his moneys are not paid. If legal process 
merely means process according to law, It seems to 
me that seizure under a valid contract would be 
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ju6t as much seizure according to law as seizure 
under a statute. In my opinion, Art. 29 only applies 
to seizure under a process issued by a Court. Possibly 
a revenue Court may issue legal process, but in my 
view the Collector was not acting in any sense as a 
Court when he seized these goods. It may be that 
Art. 49, which provides that the suit must be 
brought within three years from wrongfully taking 
possession of the plaintifTs property, applies, but 
this suit was brought within three years from the 
wrongful seizure whatever date one chooses to take. 
In my opinion, therefore, the plaintiff's claim i3 
entitled to succeed, and he is entitled to damages 
for the wrongful seizure of his goods. With regard 
to the quantum of damages, we shall have to send 
down issues to the lower Court, because we have no 
material on which to find out the amount of 
damages. We send down to the lower Court two 
b issues : 

(1) What goods of the plaintiff were detained or 
seized by the Collector of Kanara after 9th August 
1934 ? 

(2) What was the value of such goods ? 

The respondent to pay costs to date throughout. 

SEN J. — I agree. 

R. K. Case remanded . 
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Chagla J. 

Gajanan Moreshwar Parelkar—Plaintiff 

V. 

Moreshwar Mad an Mantri — Defendant. 

Suit No. 1345 of 1941, Decided on 1st April 1942. 
c (a) Contract Act (1872)— Scope — Act is not 
exhaustive. 

The Contract Act is both an amending and a 
consolidating Act, and it is not exhaustive of the 
law of contract to be applied by the Courts in India. 

[P 303c] 

* (b) Contract Act (1872), Ss. 124 and 125 — 
Scope of Ss. 124 and 125, Explained—Absolute 
liability incurred by indemnified — Indemnifier 
can be made to save indemnified from such 

liability. . 

Section 124 deals only with one particular kind 
of indemnity which arises from a promise made by 
the indemnifier to save the indemnified from the 
los 3 caused to bimbythe conduct of the indemnifier 
himself or by the conduct of any other person, but 
does not deal with those classes of cases where the 
indemnity arises from loss caused by events or acci- 
d dents which do not or may not depend upon the 
conduct of the indemnifier or any other person, or 
by reason of liability incurred by something done 
by the indemnified at the request of the indemnifier. 
Section 125 only deals with the rights of the in¬ 
demnity-holder in the event of bis being sued. The 
section is by no means exhaustive of the rightsi ot 
the indemnity-holder. The indemnity-holder has 
other rights besides those mentioned in S. 125. it 
the indemnified has incurred a liability and that 

liability is absolute, he is entitled to “ ! 
indemnifier to save him from that liability and to 
pay it ofi: (’40) 27 A.I.B. 1940 Bom 161 OiaUng., 
('29) 10 A.I.R. 1929 Cal. 208. Foil.; (,33)20 AXB. 
1933 Cal. 641, Doubted and Dissented, 

K. A. Somjee and Sir Jamshedji 

S. R. Tendolkar and T. B. Rege-lor Defendant. 

IUDGMENT. — This is a BQit by the plaintiff 

to enforce an indemnity. It seems that in the year 


1934 the plaintiff entered into an agreement with 
the Municipal Corporation for the City of Bombay S 
for the lease of a plot of land bearing No. 226A of 
the Dadar Matunga Estate for a term of 999 years. 

In pursuance of the agreement the plaintiff was put 
in possession of that plot of land. At the request of 
the defendant the plaintiff agreed to transfer the 
benefit of the agreement for lease with the Muni¬ 
cipal Corporation to the defendant. Thereupon the 
defendant entered into possession of the plot of land 
and commenced to erect a building thereon. The 
materials for the construction of the building were 
supplied by cne Kesbavdas Mohandas, and the 
amount therefor exceeded Rs. 5000. Keshavdas 
Mohandas made pressing demands upon the defen¬ 
dant for the payment of that amount, and at the 
request of the defendant the plaintiff mortgaged the 
property to Keshavdas Mohandas by depositing the 
title deeds relating thereto to secure payment of a ) 
sum of Rs. 5000 by a writing dated 14th January 
1937. Under the terms of the writing the plaintiff 
covenanted to pay to Keshavdas Mohandas on 14tb 
January 1938, the sum of Rs. 5000 and interest 
thereon at the rate of ten annas per Rs. 100 per 
Gujarati month with monthly re3ts. In connexion 
with the construction of the said building a further 
sum exceeding Rs. 5000 became payable by the 
defendant to Keshavdas Mohandas. 

The plaintiff again at the requestor the defendant 
effected a further charge on the property in favour 
of Kesbavdas Mohandas to secure a further sura of 
Rs.5000 and interest by a writing dated 23rd March 
1937. The due date for the payment of this sum 
was also 14th January 1938. Under this writing 
the rate of interest was the same as under the pre¬ 
vious writing. On 30th July 1939, the defendant g 
gave a writing to the plaintiff statiDg that in con¬ 
nexion with the building transferred by the plaintiff 
to the defendant's name, the defendant would be 
responsible for discharging the mortgages on the 
same and that the defendant would execute another 
mortgage deed in favour of the mortgagee in place 
of those executed by the plaintiff. On 29th July 
1939, the plaintiff at the request of the defendant 
wrote a letter to the Bombay Municipality asking 
them to transfer the plot of land to the name of the 
defendant. The transfer was duly sanctioned by the 
Improvement Committee of the Bombay Municipality 
on 26th August 1939. No formal lease has up till 
now been executed by the Bombay Municipality in 
favour of the defendant. The plaintiff thereafter on 
several occasions called npon the defendant to 
procure from Keshavdas Mohandas a release of the 
plaintiff from his liability under the mortgage and * 
the deed of further charge, but the defendant failed 
to do so. The plaintiff alleges in the plaint that the 
defendant is in possession of the property and m 
enjoyment of the rents and profits thereof, and he 
has paid some interest to the mortgagee from time 
to time; but a large amount of interest is in arrears 
and remains unpaid. The defendant has also failed 
to pay ground rent to the Bombay Municipality and 
to get the property duly insured. The plaintiff 
submits that he executed the mortgage and the deed 
of further charge at the request of the defendant 
because the agreement for lease stood in the name 
of the plaintiff and, therefore, the defendant is 
liable to indemnify the plaintiff in respect of all 
liability under the mortgage and thedeed of further 
charge. He, therefore, prays that the defendant be 
ordered to procure from the mortgagee a release o 
the plaintiff from all liability under the deed o! 
mortgage and'further charge and also that the 
defendant may be ordered to pay into Court the 
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sum required to pay off the whole amount due to 
the mortgagee under the mortgage and further 
charge and that the amount so brought into Court 
be utilised for the purpose of paying off the mort¬ 
gage and further charge. 

When the suit was called on Mr. Tendolkar for 
the defendant admitted all the facts alleged by the 
plaintiff in the plaint and raised only two issues to 
the effect (1) whether the plaint discloses any cause 
<5f action and (2) whether the suit was premature. 
Mr. Tendolkar argues that unless and until the 
indemnified has suffered a loss be is not entitled to 
sue the indemnifier and, according to him, as in 
this case there is no averment in the plaint that be 
has suffered any actual loss, there is no cause of 
action on which the plaintiff can sue and in any 
event tho suit is premature. Mr. Tendolkar relies 
for his arguments on Ss. 124 and 125, Contract Act, 
1872. Section 124 defines the contract of indemnity 
as a contract by which one party promises to safe¬ 
guard the other from lo3$ caused to him by the 
conduct of the promisor himself, or by the conduct 
of any other person. Mr. Tendolkar argues that 
what the promisor promises to save the promisee 
from is the loss caused to him and not loss which 
may be caused to him. Further, under S. 125 all 
that the promisee is entitled to recover from the 
promisor are damages which he may be compelled 
to pay in any suit io respect of any matter to which 
the promise to indemnify applies. Mr. Tendolkar 
contends that until the mortgagee files a suitagainst 
the plaintiff and obtains judgment which the plain¬ 
tiff is compelled to satisfy the plaintiff is not entitled 
to sue the defendant. 

If the whole law of indemnity was embodied in 
Ss. 124 and 125, Contract Act, there would be con¬ 
siderable force in the contention of Mr. Tendolkar; 
but that is obviously not so. The Contraot Act is 
both an amending and a consolidating Act,and it is 
not exhaustive of the law of contract to bo applied 
by the Courts in India. Section 124 deals only with 
|One particular kind of indemnity which arises from 
a promise made by the indemnifier to save the 
lindemnified from the loss caused to him by the 
conduct of the indemnifier himself or by the con¬ 
duct of any other person, but does not deal with 
those classes of cases where tho indemnity arises 
from loss caused by events or accidents which do 
not or may not depend upon the conduct of the 
indemnifier or any other person, or by reason of 
liability incurred by something done by the indenr 
mfied at tho request of the indemnifier. In tho 
present suit the indemnity arises because the plain¬ 
tiff has become liable owing to something whioh he 
has done at the request of tho defendant and there¬ 
fore, in my opinion, S. 124 does not apply at all to 
the facts of this case. Further, S. 125, oa the mar- 
ginal nolo indicates, only deals with the rights of 
the indemnity-holder in the event of his being sued. 
iSection 125 is by no means exhaustive of the rights 

'nit Th D n ! C ^ nUy -! 10l u e f J aS . 1 BhBl1 P r “ ent >y point 
out. The indemnity-holder has other rights besides 

'those mentioned in S. 125. 

Mr, Tendolkar has further relied on two deci¬ 
sions, one of our Court and the other of the High 
Court of CalouUa. In 42 Bom. L. B. 1751 an appil. 
late bench of this Court held that under a contract 
01 indemnity the cause of action arises when the 
damage whioh the indemnity is intended to cover is 
suffered, and a suit brought before actual loss 
accrues la premature. The proposition of law stated 

V >40 i 2 l A - LB ’ 1940 Bom. 161 s 1881.0.668: 42 

oom, L, B, 175, Shankar Nimbaji y, Laxman Supdu. 


in these wide terms undoubtedly supports the argu¬ 
ments of Mr. Tendolkar. But if one examines tho 3 
facts of that case, the decision there did not require 
the enunciation of the law in these very extensive 
terms, and I am not prepared to extend the princi¬ 
ple of that case beyond the facts proved there and 
for the decision of which it was necessary. The 
facts of that case were that one Supdu used to 
deposit monies with defendant 2. After the death 
of Supdu, defendant 2 withdrew Rs. 5000 from 
Supdu’s khata and leot them to defendant 1 on a 
mortgage bond in his own favour. The plaintiffs, 
who were the sons of Supdu, protested against this 
and after some correspondence, defendant 2 passed 
a promissory note for Rupees 5000 in favour of the 
plaintiffs. The plaintiffs then filed a suit to recover 
Rs. 5000 and interest from defendant 1 by sale of 
the mortgaged property and in case of deficit prayed 
for a decree against the estate of defendant 2 which / 
was in the bands of his sons, defendant 2 having 
died during the pendency of the suit. On these 
facts the Court held that the plaintiffs could not 
sue the defendants in anticipation that the proceeds 
realised by the sale of the mortgaged property 
would be insufficient and there would be some deficit 
left. The Court construed the promissory note a 9 an 
indemnity given by defendant 2 to the plaintiffs in 
case any loss was caused to them by his unauthoriz¬ 
ed meddling with tbeir money. As pointed out in tho 
judgment, it was open to the plaintiffs to repudiate 
the mortgage transaction altogether and claim the 
whole of the amount from defendant 2, leaving him 
to file a suit against defendant 1 torecover the mort¬ 
gage amount; but the plaintiffs chose to accept that 
mortgage transaction and to treat defendant 2 as 
their benamidar and, therefore, all that they claimed 
to recover from defendant 2 was the loss, if any, 3 
that they might suffer in consequence of the mort¬ 
gage transaction. It is, therefore, clear that if tho 
plaintiffs recovered their full claim from the mort¬ 
gaged property defendant 2 would not be liable at 
all and therefore till the mortgaged property was 
sold and the deficit, if any, ascertained it was im¬ 
possible to say whether tho plaintiffs had suffered 
any loss which defendant 2 could be called upon to 
indemnify. Therefore, on the peculiar facts of that 
case it was necessary that the plaintiffs should 
suffer actual loss before they could maintain their 
action on the indemnity. But I am not prepared to 
read this judgment to mean that in no case can an 
indemnity-holder maintain an action against an 
indemnifier unless he has suffered actual loss. 

In 60 Cal. 761 2 the father of the defendant pur¬ 
chased from the plaintiffs their eleven annas share h 
in certain property. This property including some 
other property was mortgaged by the plaintiffs to 
secure a sum of Rs. 2700. The purchaser, the defen¬ 
dant’s father, covenanted to pay off the mortgage 
debt and release the property whioh he had pur¬ 
chased and the other property from the mortgage. 
He also agreed to indemnify the plaintiffs if they 
were made liable for the mortgage debt. The defen¬ 
dant’s father failed to pay off the mortgage debt, and 
tho plaintiffs filed the action to enforce the cove¬ 
nant. In his judgment at p. 765 Lort-Williams J. 
observed that as the plaintiffs had not yet had to 
pay anything in respect of the mortgage although 
they were called upon to do so, and as the mort¬ 
gagee had not yet taken any proceedings on tho 
mortgage, the plaintiffs had not yet suffered any 
damage, and, therefore, the suit w as premature so 

2 n ( ,’ 8 2L, 2() A LR ,’ 1833 CaI - 641 ! 146 1.0. 863 ; 60 
Cal. 781, Ohnnd Blbi 7. Santoshkumar Pal, 
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^ far as the cause of action on the indemnity was con¬ 
cerned. With great respect to the learned Judge who 
decided this case it was not at all a considered judg¬ 
ment on this particular point—no authorities having 
been cited before him. He also apparently overlook¬ 
ed the fact that he himself decided an earlier case 
of the same Court, 56 Cal. 262. 3 Further, although 
:he facts of the case are not very clearly stated, it 
seems from the arguments of counsel that the cove¬ 
nant in the conveyance in favour of the defendant’s 
lather was that the plaintiffs could not recover any 
amount from the purchaser until they paid the 
money to the mortgagee. If that was so, then the 
decision turns on the construction of the actual 
language of the covenant. Further, it does not 
appear whether the plaintiffs were personally lia- 
ole to mortgagees because it would be open to 
the mortgagees to enforce their mortgage claim 
o against the property conveyed to the defendant’s 
father, and if they could recover the full amount 
from the sale of that property, the plaintiffs might 
not be liable at all. In any case I prefer to follow 
.he judgment of the same learned Judge in 56 Cal. 
262, 5 when he considered all the English authori- 
ties and delivered a considered judgment. In that 
case the plaintiff company agreed to act as commis- 
sion agents for the defendant firm for the pur¬ 
chase and sale of hessian and gunnies and charge 
commission on all such purchases, and the defen¬ 
dant firm agreed to indemnify the plaintiff company 
against all losses in respect of such transactions. 
Pursuant to the agreement the plaintiff company 
nurcha9ed certain hessian from one Maliram Ramji- 
las. The defendant firm failed to pay for or take 
delivery of the hessian purchases. Maliram Ramji- 
„ das re-sold the hessian goods at less than the con¬ 
tract price and claimed the difference as damages 
from the plaintiff company. The plaintiff company 
went into liquidation, and the Official Liquidator 
died a suit to recover the amount claimed by Mali- 
ram Ramjidas from the defendant firm under the 
indemnity. It was urged by the defendants that in¬ 
asmuch as the plaintiffs had not yet paid any 
amount to Maliram Ramjidas in respect of their 
liability they were not at present entitled to main- 
;ain their suit under the indemnity. Lort-Williams 
J. negatived the contention and passed a decreein 
favour of the plaintiff company with a direction 
that the amount when recovered from the defen. 
dant firm should be paid to Maliram Ramjidas. 

It is true that under the English common law no 
action could be maintained until actual loss had been 
incurred. It was very soon realized that an indemnity 
d might be worth very little indeed if the indemnified 
could not enforce his indemnity till he had actually 
paid the loss. If a suit was filed against him, he 
had actually to wait till a judgment was pronounced 
and it was only after he had satisfied the judgment 
that he could sue on his indemnity. It is clear that 
this might under certain circumstances throw an 
intolerable burden upon the indemnity-holder. He 
might not be in a position to satisfy 
and yet he could not avail himself °* 
till he had done so. Therefore, tho Court of equity 

stepped in and mitigated the ngOT* 

law. The Court of equity held that if his liability 

had become absolute then he was en . ll ! 1 ^ ® lt t ^ J 
get the indemnifier to pay off the claim or to pay 
into Court sufficient money which would constitute 
. a fund for paying off the claim whenever it was 

o 16 A I R. 1929 Cal. 203 : 118 I.C. 882 : 56 
3 Cal. 2 262 : 33 C. W. N. 179 Osmal Jamal & Sons, 
Ltd. v. Gopal Purshattam. 


made. As a matter of fact, it has been conceded at 
the bar by Mr. Tendolkar that in England the 
plaintiff could have maintained a suit of the nature 
which he has filed here; but, as I have pointed out, 
Mr. Tendolkar contends that the law in this countrv 
is different. I have already held that Ss. 124 and 
125, Contract Act, are not exhaustive of the law of 
indemnity and that the Courts here would apply the 
same equitable principles that the Courts in Eng¬ 
land do. Therefore, if the indemnified has incurred 
a liability and that liability is absolute, he ia enti¬ 
tled to call upon the indemnifier to save him from 
that liability and to pay it off. 

It is further argued by Mr. Tendolkar that in this 
case the liability of the plaintiff is not absolute but 
contingent. Mr. Tendolkar says that there is nothing 
to show that if the mortgagee was to sue to enforce 
his mortgage and the property was sold, there would 
be any deficit for which the plaintiff would be liable. 
Mr. Tendolkar overlooks the fact that under both 
the mortgage and the further charge there is a per¬ 
sonal covenant by the plaintiff to pay the amount 
due, and it would be open to the mortgagee to sue 
the plaintiff on the personal covenant reserving his 1 
rights under the security. Therefore, the liability! 
of the plaintiff under the personal covenant is abso-, 
lute and unconditional, and he would have no! 
answer to a suit filed by the mortgagee under that! 
covenant. Mr. Tendolkar suggests that if such a' 
suit were filed the Court would, under S. 68, sub- 
s. (2), T. P. Act, exercise its discretion and stay the 
suit until the mortgagee had exhausted all hi; 
available remedies against the mortgaged property 
or the mortgagee had abandoned his security. I do 
not propose to speculate as to what the Court might 
do in the event of this suit being filed. If the plain¬ 
tiff is sufficiently substantial — and I am told he is 
—the mortgagee may content himself with obtain¬ 
ing a personal decree against him and give up hia 
security. I, therefore, hold that the plaintiff h 
entitled to be indemnified by the defendant against 
all liability under the mortgage and the deed of 
further charge. 

Turning to the prayers of the plaint, the plaintiff 
wants a declaration that he is entitled to be indem¬ 
nified by the defendant. I do not think he is so 
entitled as the defendant has never denied the in¬ 
demnity nor challenged his right to be indemnified. 
The order that I will make will, therefore, be that 
the defendant be ordered to procure from the mort¬ 
gagee a release of the plaintiff from all liability 
under the deed of mortgage and further charge. I 
give him three months' time to do so. In default of 
his doing so, the defendant to pay into Court the 
amount required to pay off the whole amount due 
to the mortgagee under the mortgage and further 
charge and that the amount so brought into Court 
to be utilised for the purpose of paying off the said 
mortgage and further charge. There will also be \ 
decree for the plaintiff for the costs of the euit. It 
is not possible to ascertain today what would be the 
amount which the defendant would have to pay into 
Court in the event of his not procuring from the 
mortgagee a release of the plaintiff from all liability 
under the deed of mortgage and further charge. I 
have, therefore, not indicated the amount In th^ 
order I have made about payment by the defendan 
into Court of the money due under the mortgage. 
In case there is any difficulty as to work.ngou thu 
part of my order, I will give the parties liberty to 
apply under the decree. 


R.K. 


Suit decreed. 
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Malkajappa Chanvirappa Hullur — 

Plaintiff — Appellant 
v. 

Bachappa Panchappa Guledgud and 
others —Defendants — Respondents. 

Second Appeal No. 73 of 1941, Decided on 12th 
February 1942, from decision of First Class Sub- 
Judge, Dharwar, in Appeal No. 156 of 1939. 

(a) Easements Act (1882), S. 13—Court sale 
(Quart). 

Whether a property purchased at a court sale 
passes by operation of law. [P 305y) 

h (b) Easements Act (1882), Ss. 13 (b) and 5— 
Formed path is discontinuous easement. 

In view of Ss. 5 and 13 (b) a right of way though 
apparent, if it is a formed way, is a discontinuous 
easement, and therefore it does not fall under S. 13 
(b), and cannot be regarded as an easement of quali¬ 
fied necessity, or, as it is called, a quasi easement : 

3 Bom. L. R. 601, Rtf. [P 3066 ] 

(c) Easements Act (1882), S. 13-English 
decisions after Act are not to be followed to 
determine whether metalled path-way is con¬ 
tinuous or not. 

It is not open in India in those cases where the 
Indian Easements Act applies to follow the English 
decisions subsequent to the Indian Easements Act 
and to ho'd that a formed and metalled path way 
c would bo an apparent and continuous easement for 

°! *J ter “ i " in 8 th » rights of parties 
under S. 13, cl. (f) whioh applies to a continuous 
casement: (’30) 17 A. I. R. 1930 Mad. 609, Rtl. on. 

,,, c p 3 ° 6 *i 

(d) Easements Act (1882), S. 13 _ Formed 
nccessfty! SCS ° n ‘ y ° 3 easement of absolute 

Even if there is a formed way, it does not pase as 
an easemont of qualified necessity. It can only pass 
as an easemont of absolute necessity, that is to sav 
^ere it is not possible to have any other way or’ 

O. R. Madbhavi — for Appellant. 

S. R , ParuUkar — for Respondent 1 . 
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and hence the present suit. The plaintiff did not 
plead an easement of necessity in the plaint, but in 6 
a subsequent amendment application he pleaded an 
absolute necessity for both the rights. The learned 
appellate Judge held on the evidence that there was 
no such necessity because the suit house abutted on 
a public road, and there was nothing to prevent the 
plaintiff from opening a door in the western wall of 
big house. So also the bath water could be dis¬ 
charged by opening a mori in the western part of 
the bouse. On those grounds it was held that the 
plaintiff had not proved any absolute necessity to 
bring his case under S. 13 (a). Easements Act. 
There is no doubt that the learned Judge was right 
in holding that on those facts the easement of 
absolute necessity was not proeed. It was, however, 
sought to be argued on behalf of the plaintiff that 
be bud acquired the easement as one of qualified 
necessity, for which reliance was placed on ol. (b) of / 

b.13. Under that clause_ 9 

“Where one person transfers immovable pro- 
perty to another, if such an easement is apparent 
and continuous and necessary for enjoying the said 
subject as it was enjoyed when the transfer took 
effect, the transferee shall, unless a different inten¬ 
tion is expressed or necessarily implied, be entitled 
to such easement.” 

The learned Judge was of the opinion that the 
plaintiff was not entitled to make out a new case 
about qualified necessity in the argument when it 
was not pleaded even in the amendment application. 

He was further of opinion that his case did not fall 
ander S. 13 (b), which applied only to a private 
transfer by one person to another and not to an 
auction sale through Court. It is contended that the 
latter view is wrong because the last paragraph of 
S. IS provides that : ^ 9 

"Where immovable property passos by operation 
of law, the persons from whom and to whom it so 
passes are, for the purpose of this section, to be 
deemed, respectively, the transferor and transferee.” 

According to the respondent, a property purchased 

hf,t itTnn» a 6 d0C3 not pass by operation of law, 
but it la not necessary to discuss this point as, in 

my view, the right claimed does not fall under S. 13 

hi allplr re t S , 0n8 ' The main P° int is whether 
* i ®. a .L e , ged ri « bt , 18 a continuous easement. The 
plaintiff s case is that a formed or a paved way is a 
continuous easement and therefore falls under cl. (b) 
of b. 13. In support of this argument, reliance is 
placed on the decision in 3 Bom. L. R. 601.1 In 
that ease U wag held that the "necessity" contem 

Aot' 6 ?. 1° C fc “ • (o) and (d) in 8 - 13 > Easements 
Aot is an absoluto necessity; while in ol. (b) of the h 

Jw°“J\hatVri‘h5 ed » 14 was further 

d th i 8ht ° f WBy may DOt be absolutely 
frS & and J “ ece8sary <or the purpose of en¬ 
joying the property a3 it was enjoyed whon the 
transfer of it took place. The existence of this last 

D^ S usfir hl T t S- b ® determ i ned with reference to the 
Ft w JV? d '““ s,n « the question of prior user 
it was stated in the course of the judgment while 
remanding the case to the lower (iurt L fofis 

"In dealing with this part of tho case it will be 
the Judg ? ^ d8 ‘crmine what 

maVtttr; aDd by ot illastrat >on we 
(nrLj ?u th ? 4 a Permanent doorway and n 

«oT^imlSrlv° U tK ° er ‘ ainly answer that descrip¬ 
tion. Similarly, though a right of wav is in 

'«H it would be for the pur 
pose In hand It the evidenoo showed a perman ent 

1. COI) 3 Bom. L.R. 601, Chhotalal v. Devsha^. 
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adaptation for the better enjoyment of the plain- 
a tiff’s houses.” 

The two issues sent down were whether a way 
from the door to the public street was necessary for 
enjoying the plaintiff's house as it was enjoyed be¬ 
fore, and whether that was apparent and continu¬ 
ous within the meaning of S. 13, el. (b), Easements 
Act. It is contended on behalf of the appellant that 
this decision is in his favour inasmuch as it lays 
down that if there is a permanent doorway and a 
formed path, it would fall under S. 13, cl. (b), and 
as in the present case the way as well as the passage 
of water are clearly on formed lines, each of them 
must be regarded as an apparent and continuous 
easement and as having passed to the plaintiff 
under the sale certificate though not expressly men¬ 
tioned therein. In considering this argument, it is 
necessary to turn to the provisions of S. 5 of the 
l Act, which defines a continuous and a discontinu¬ 
ous easement. A continuous easement is defined a3 
one whose enjoyment is, or may be, continual with¬ 
out the act of man, and a discontinuous easement is 
defined as one that needs the act of man for its en¬ 
joyment. Then ill. (b) to that section is as follows : 
"A right of way annexed to A’s house over B's 
land. This is a discontinuous easement." 

Reading Ss. 5 and 13(b) together, it would follow 
that a right of way though apparent, if it 13 a 
formed way, is a discontinuous easement, and that 
therefore it does not fall under S. 13 (b), and can¬ 
not be regarded as an easement of qualified neces¬ 
sity, or, as it is called, a quasi easement. The 
illustration speaks of a right of way and does not 
make any distinction between an unformed path 
and a formed or paved way. It does not appear 
from the judgment as reported in 3 Bom. L. R. 
c G01 1 that the provisions of S. 5 and the illustration 
were brought to the notice of the Court. But on 
looking to the judgment of this Court in the same 
case after remand, which however is not reported, 
it appears that the provisions of S. 5 were brought 
to the notice of the lower Court after remand, and 
the District Judge was of the opinion that the way 
claimed was not a formed visible path and that it 
was a discontinuous easement. When the appeal 
was argued after the findings were received, it was 
suggested on behalf of the appellant that in view of 
ill. (b) to S. 5 and of S. 13, Easements Act, a right 
of way could not, if merely a quasi easement, pas3 
without express words on a transfer of the property 
with which it had been enjoyed. It was observed by 
this Court that it was unnecessary to pronounce 
any decided opinion on that point having regard to 
^ the finding that there was no formed path visible. 
Thero was, however, a further observation that it 
was a matter for consideration whether, notwith¬ 
standing Ss. 5 and 13, Easements Act, and ill. (b) 
to S. 5, a visible formed road, evidently intended to 
bo permanently adapted to the better enjoyment of 
a house, as distinct from a mere track, may not 
pass on a transfer of the property with which it 
had been enjoyed as a quasi easement. In the end 
the appeal was dismissed on the ground that the 
way alleged was not a visible formed road but an 
unformed track. 

I do not think that the decision of this Court 
before as well as after remand can be regarded as 
an authority for the proposition that a formed road 
mu 9 t be regarded as a continuous easement under 
S. 13 (b). The recent English law, after the passing 
of the Indian Easements Act, is that a formed and 
metalled road was a kind of apparent and continuous 
easement. But S. 5 of the Indian Easements Act 
with illus.(b) still remains as it was before, and has 


not been amended 60 as to conform to the trend of 
recent decisions in England. So far as the Indian e 
law is concerned, therefore, in those provinces of 
India which are governed by the Indian Easements 
Act, the law to be applied must be the law as em¬ 
bodied in the Indian Easements Act and not the 
recent English law. This point has been exhaus- 
tively discussed by the Madras High Court in 
53 Mad. 449 2 and it has been held, after reviewing 
a number of authorities, that having regard to the 
provisions of the Indian Easements Act it was not 
open in India in those cases where the Indian Ease¬ 
ments Act applied to follow the English decisions 
subsequent to the Indian Easements Act and to hold 
that a formed and metalled path-way would be an 
apparent and continuous easement for the purpose of 
determining the rights of parties under S. 13, cl. (f) 
of the Indian Easements Act, which also applies to 
a continuous easement. In my opinion, this decision / 
lays down the correct law to be followed in 6uch 
case3. It is difficult to regard even a paved and 
metalled road as an easement of qualified necessity 
if it is not a continuous easement. Section 13 of the 
Indian Easements Act makes a distinction between 
easements of necessity and other easements. The 
easements mentioned in els. (a), (c) and (e) of that 
section are regarded as easements of necessity and 
those in the remaining clauses may be regarded as 
of qualified necessity. The necessary result, there¬ 
fore, would be that even if there is a formed way, it 
does not pass as an easement of qualified necessity. 

It can only pasd as an easement of absolute neces¬ 
sity, that is to say, where it is not possible to have 
any other way for passage. The same reasoning 
would apply to the passage of water whioh must be 
regarded as a discontinuous easement and therefore g 
not falling under cl. (b) of the seotion. 

If a paved or metalled road, over which a right 
of way has been exercised before the severance took 
place, is deemed to pass to the transferee as a case 
of qualified necessity, it would be for the Legislature 
to make a proper amendment by bringing the Indian 
law in conformity with the trend of the recent 
English decisions. But so long as S. 5 and illus. (b) 
stand as they are at present, it is, in my opinion, 
difficult to hold that such an easement would fall 
under S. 13 (b) and pass to the transferee. I think 
the decree of the lower Court is, therefore, correct, 
and the plaintiff has not acquired the alleged right 
of way as well as the right of passage for water. The 
decision of the lower appellate Court is confirmed 
and the appeal is dismissed with costs. 

r,K. Appeal dismissed. ^ 

2. (’30) 17 A. I. R7l930 Mad. 609 : 124 I. C. 593 : 

53 Mad. 449 : 59 M.L.J. 956, Narayana Gajapati 
raju v. Janaki Ratnayammaji. 
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Wassoodew J. 

Gordhandas Eanclihoddas — Applicant 

v. 

Ishvarbliai Chlianalal and another 

Opponents . 

Civil Revn. Appln. No. 90 of 1942. DaoidedI on 
;h January 1942, from order of ^ istttnt Jud 8 e - 
hmedabad, in Appeal No. 29 of 1938. 

(a) Civil P. C. (1908), S.lSl-Inhcrentiuris- 
[ction cannot be invoked where it has been 
npliedly removed. 
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Where the jurisdiction of a Court ia expressly 
a limited to the decision of particular questions, the 
decision of other questions must be regarded as 
impliedly removed from its jurisdiction. The Court 
in such a case cannot invoke itp inherent powers to 
rectify what is in its opinion a supposed wrong : 
(’3*2) 19 A.I.R. 1932 All. 403; 31 Rom. 467; ('21) 8 
A. I. R. 1921 Bom. 191 and (’35) 22 A. I. R. 1935 
Bom. 222, Bel on. [P 3086] 

Q p_ _ 

C40) Chitaley, S. 151, N. 1 Ft. 20. 

(’41) Mulla, Page 475 Note “Inherent powers of 

Court." 

(b) Civil P. C. (1908), O. 21, R. 91 — There 
must be absolutely no saleable interest. 

The purchaser in an auction sale under R. 91 has 
a right to apply to the Court to set aside the sale 
b on the ground that the judgment-debtor had no 
saleable interest in the property sold. However, that 
right of the auction purchaser under O. 21, R. 91, 
is limited to the case where the judgment-debtor 
has absolutely no saleable interest in the property. 
Where that interest is different from the one des¬ 
cribed in the proclamation or very much more 
limited, no relief can be granted to him unless it is 
possible to say that there is nothing left to be sold: 
28 Cal. 235; 23 All. 355 and 27 All. 537, Rel. on. 

[P 308c] 

C, p, c._ 

(’40) Chitaley, 0.21 R.91, N. 2 Pt.3; 0.21 R.94 

N. 8 Pts. 4, 5. 

(’41) Mulla, Page 898 Pt. (r); Pago 906 Pt. (c). 

(c) Civil P. C. (1908), O. 21, R. 92 and S. 151 
—Property deteriorated or lost after sale and 

c before confirmation—Purchaser must bear loss 
—Court cannot help purchaser under S. 151. 

Thore is no obligation on the judgment-debtor to 
protect the property between the period of the sale 
held by the Court and its confirmation, and in the 
absence of suoh obligation or any other special 
terms the risk must follow the property. If there is 
deterioration or loss during such period that must 
be borno by the purchaser. The Court cannot 6et 
aside sale in its inherent jurisdiction : (*26) 13 
A.I.R. 1926 Nag. 17 and 40 Cal. 89 (P.C.), Rel. on; 
(’23) 10 A.I.R. 1923 Mad. 635, Disting. [P 308?] 

Q # p, C. _ 

(’40) Chitaley, S. 151, N. 1 Pt. 20. 

(’41) Mulla, Pago 475 Note “Inherent powers of 

Court." 

J, C. Shah — for Applicant. 

N. AT. Shah and C. S. Trivedi for H. M. Choksi 

— for Opponents 1 and 2 . 

ORDER. — This is a second appeal from a deci¬ 
sion of the learned Asaistant Judge of Ahmedabad. 
The facts giving rise to this appeal, so far a 9 a 
statement thereof is necessary for the prosent pur¬ 
pose, may be shortly stated. In execution of a 
money decree a house site with a partially com- 
plcted building standing thereon was sold by tbo 
Court on 11th August 1936. The highest bid of 
Rs. 4525 was offered by the appellant Gordhandas. 
The sale was subject to a obargo on the property in 
the eum of Rs. 2500. That highest bid was accepted 
by the Court and the auction purchaser made the 
deposit of the entire sum forthwith. The confirma¬ 
tion of the sale was delayed owing to certain appli¬ 
cations by another holder of a decree against the 
judgment-debtor and also by the latter to set asido 
the Bale, While the proceedings under those appli- 
cations were pending in or about June 1937, owing 


to a violent storm and heavy rainfall the stability c 
of the half completed building was endangered and 
the municipality insisted upon its bein^ pulled 
down and actually ordered the removal of the 
entire structure. On that account the two iloors 
and a partially constructed balcony at the top were 
demolished and the material was placed on the 
ground. In consequence on 27th July 1937, the 
auction purchaser Gordhandas applied to the Court 
for refund of the purchase money deposited by him 
in Court,and he maintained that the sale should be¬ 
set aside inasmuch as the delivery cf the property 
to him at the auction sale had become impossible 
by reason of the destruction of the building which 
he contemplated to buy at the auction by offering 
tho highest bid. The learned Judge of the executing 
Court thought that although this was a case of 
hardship, the appellant had purchased that building 
in that incomplete state with his eyes open, and / 
that the inherent powers of the Court could not be 
exercised in favour of the auction purchaser. The 
learned Assistant Judge, to whose Court an appeal 
was taken, held that the appeal was incompetent. 
But at the same time he observed that the allega¬ 
tion of hardship was uot justified upon the facts; 
for, the charge subject to which tho property was 
sold had been paid off and was not known to the 
parties at the time of sale and that therefore the 
auction purchaser had really gained an advantage. 

He therefore confirmed the order appealed from. 
Against that order the auction purchaser has filed 
this second appeal. 

Mr. Shah, counsel for the respondents, has raised 
a preliminary objection to the maintainability of 
the appeal. He says that an order refusing to exer¬ 
cise jurisdiction under S. 151, Civil P. C., is not g 
an appealable order. The order under S. 151, Civil J 
P. C., is clearly not appealable, but according to the 
prevailing practice if tho merits and the circum¬ 
stances of tho case justify, this Court would permit 
the appeal to be convorted into a revision applica¬ 
tion and treat it as snob. This the learned advocate 
for the appellant bos asked me to do, and accord¬ 
ingly I have upon the merits decided to hear this 
appeal as a civil revieional application. The facts 
are not in controversy. The question involved is 
whether the Court has jurisdiction to grant the 
relief prayed for by the auction purchaser by virtue 
of the provisions of O. 21, Rr. 89 to 91, or S. 151, 
Civil P. C. The procedure in regard to the deposit 
by an auction purchaser is laid down in 0.21, 11.84 
of the Code. The execution salo becomes complete 
if the bidder makes tho deposit upon the declara¬ 
tion that bis bid has been accepted. Tho salo is, ft 
however, not made absoluto until a period of thirty 
days thereafter, for, during that period the salo is 
liable to be set aside at the instance of the judg¬ 
ment-debtor on the ground of irrogularity in pub¬ 
lishing or oonducting the sale or upon deposit by 
him in Court of the amount specified in the sale 
proclamation together with compensation to the 
purchaser under 0. 21, Rr. 89 and 90. Whero no 
suoh applications are made or where such applica¬ 
tions are mado and withdrawn or disallowed — in 
this caso they were withdrawn — tho conditions of 
0, 21, R. 92 will como into operation. That rule 
says a9 follows : 

“Where no application is made under R. 89, 

R. 90 or R. 91, or whore suoh application is made 
and disallowed, the Court shall make an order con¬ 
firming tho sale, and thereupon the sale shall 
become absolute.»* 

Then follows the procedure for granting a certi¬ 
ficate to the purohaser under R. 94. It is important 
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to note that such a certificate bears as date the day 
on which the sale became absolute. Section 65, 
Civil P. C. reads thus : 

“Where immovable property is sold in execution 
of a decree and 6uch sale has become absolute, the 
property shall be deemed to have vested in the pur- 
chaser from the time when the property is sold and 
not from the time when the sale becomes absolute.” 


Having regard to the express provisions of R. 92 
of 0. 21 making it obligatory on the Court to con¬ 
firm the sale under certain circumstances stated, it 
can safely be said that the Court’s jurisdiction to 
set it aside on any other ground not specified is, in 
my opinion, impliedly excluded. In 1932 A. L. J. 
3921 the auction purchaser asked the Court to set 
aside a sale on the ground that there was an honest 
mistake that the amount for which the property 
was knocked down included the mortgage money 
® also, although he was not misled by anything done 
or said by the sale officer. Sulaiman J., as he then 
wa*, observed that the express provisions contained 
in R. 92 precluded the Court from setting aside a 
sale on any ground other than that prescribed in 
the role. It is well recognized that where the juris¬ 
diction of a Court is expressly limited to thedecision 
of particular questions, the decision of other ques¬ 
tions must be regarded as impliedly removed from 
its jurisdiction. The Court in such a case cannot 
invoke its inherent powers to rectify what is in its 
opinion a supposed wrong : see 34 Bom. 467; 1 2 
45 Bom. 512 3 and 37 Bom. L. R. 241. 4 5 6 7 Here the 
Legislature has dealt with specifically the jurisdic¬ 
tion of the Court to interfere both on behalf of the 
judgment-debtor and on behalf of the auction pur¬ 
chaser in certain limited circumstances. The pur- 
c chaser in an auction sale under R. 91 has a right 
to apply to the Court to set aside the sale on the 
ground that the judgment-debtor had no saleable 
inteiest in the property 8old. And even that right 
of the auction purchaser under 0. 21, R. 91, is 
limited to the case where the judgment-debtor has 
absolutely no ealeable interest in the property. 
Where that interest is different from the one des¬ 
cribed in the proclamation or very much more 
limited, no relief can be granted to him unless it is 
possible to say that there is nothing left to be sold : 
see 28 Cal. 235, 8 23 All. 355® and 27 All. 5377 
There is no other ground specified in R. 91, and the 
Court’s jurisdiction is therefore necessarily restrict¬ 
ed, and, in my opinion, it could not be enlarged 
unless the requirements of justice demand it. 

The question then arises as to whether upon 
sound judicial principles the auction purchaser has 
a right to successfully complain that the thing or 
the substantial thing for which he offered this bid 
cannot be handed over to him. Mr. Shah for the 
appellant has put his argument as follows : “If the 
Court has offered him a particular thing, can it 


1. (’32) 19 A. I. It. 1932 All. 403 : 141 I. C. 129 : 
1932 A. L. J. 392, Sridat v. Mohar Singh. 

2. (’10) 34 Bom. 467 : 4 I. C. 108 : 11 Bom. L. R. 
1014, Jethabhai Narsey v. Chapsey Cooverji. 

3. (’21) 8 A.I.R. 1921 Bom. 191 : 59 I. C. 785 : 45 
Bom. 512 : 22 Bom. L. R. 1416, Gopal Dinkar v. 
Ganesh Narayan. 

4. (’35) 22 A.I.R. 1935 Bom. 222 : 156 I.C 662 : 59 
Bom. 430 : 37 Bom. L. R. 241, Motibhai v. Ran- 

cbhodbhai. . 

5. (’01) 28 Cal. 235, Sonaram Dass v. Mohiram Dass. 

6 . (’01) 23 All. 355 : 1901 A. W. N. 101, Shanto 
Chandar Mukerji v. Nain Sukh. 

7. (’05) 27 All. 537 : 2 A.L.J. 244 : 1905 A. W. N. 

99, Muhammad Rahamat-ul-lah ?. Bachcho. 


say, if that particular thing changes its identity or , 
is destroyed, that something entirely different should C 
be taken over in fulfilment of that promise?” The 
learned advocate has urged that the Court will not 
perpetrate injustice and, apart from the provisions 
of O. 21, Rr. 89,90 and 91, the Court should inter¬ 
fere under S. 151 of the Code. On the facts the 
position is not quite fairly stated a3 the learned 
Assistant Judge has pointed out, and in my view 
the jurisdiction is limited and no good grounds 
have been made out to interfere. I was referred by 
the learned advocate to 46 Mad. 583 8 in support of 
his view. But there the learned Judges interfered 
in the exercise of their inherent powers because the 
Court was misled. The sale was also vitiated at the 
inception. It was said that if the Court was satisfied 
that it had been misled either in giving leave to bid 
to the decree-holder or in fixing the reserve price, 
the Court had an inherent power to refuse to con- J 
firm an auction 6ale held under its order. That i3 
the principal distinction between that case and this. 
The sale was good when the purchaser was declared 
to be the highest bidder. There were the acts of 
God and the municipality which supervened prior 
to the confirmation of sale. The question therefore 
is whether on that account the Court could set aside 
the sale which was initially good. In my opinion, 
the case in 46 Mad. 583 8 does not afford good 
analogy. 

There is on the other hand the authority of 
A.I.R. 1926 Nag. 17 9 against the contention of the 
auction purchaser. In that case the learned Judge 
held against the auction purchaser’s contentions 
under similar circumstances for two good grounds : 
(1) that there is no analogy between a voluntary 
sale and a court sale in execution, and (2) that there n 
is no mutuality of remedies. With that view I res-] 
pectfully agree. There i9 no obligation on the judg¬ 
ment-debtor to protect the property between the 
period of the sale held by the Court and its confir¬ 
mation, and in the absence of such obligation or 
any other special terms the risk must follow the 
property. On that account there is no reason why 
the principle of 6. 86, Contract Act, which is now 
incorporated in S. 20, Sale of Goods Act, cannot 
in a court sale of immovable property afford a basis 
for the rejection of the auction purchaser’s conten¬ 
tion. With regard to mutuality of remedies one can 
draw upon the analogy of accretions to property 
subsequent to the declaration of the highest bid and 
before confirmation of the sale. The benefit goes 
to the bidder aDd not to the judgment-debtor. In 
39 I. A. 2281° their Lordships of the Privy Council 
observed that if there had been any accretions to 
the property between the date of the auction sale 
and the date of the confirmation, thewe accretions 
would become the property of the purchaser. In 
consequence if there is deterioration or loss, that 
must be borne by the purchaser. In my view, there¬ 
fore, the decisions of the Courts below are correct. 
Accordingly the rule in this civil revisional applica¬ 
tion is discharged with costs of respondents 1 and 
2 who alone have appeared. 

R.K. Rute discha rged . 

8. (’23) 10 A. I. R. 1923 Mad. 635 : 72 I. C. 545 : 

46 Mad. 583 : 44 M.L.J. 680, Raghava Chariar v. 

Murugesa Mudali. w 

9. (’26) 13 A. I. R. 1926 Nag. 17 : 88 I.C. 693 : 24 

N. L. R. 48, Nizamuddin v. Jomma. 

10. (’12) 40 Cal. 89 : 16 I.C. 210 : 39 LA. 228 : 16 

C. L. J. 606 : 16 C. W. N. 985 (P. C.), Bhawam 

Kumar v. Mathura Prasad Singh. 
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Divatia J. 

Rama Maruti Chaugule — 

Defendant 1 — Appellant 
v. 

Mallappa Krishna Chaugule — 

Plaintiff — Respondent. 
Second Appeal No. 855 of 1940, Decided on 23rd 
February 1942, from decision of Assist. Judge, 
Satara, in Appeal No. 443 of 1938. 

(a) Civil P. C. (1908), S. 47 (3) — Applicabi¬ 
lity. 

Sub-section (3) of S. 47 applies where there is 
dispute between one party and a representative of 
, another party about the latter’s right to represent 
9 the deceased party's estate : (’33) 20 A. I. R. 1933 
Bom. 396, Ref . (P 3097i] 

C p _ 

(’40) Chitaley, S. 47, N. 27, Pt. 2. 

('41) Mulla, Page 196, Pts. (d), (e). 

(b) Civil P. C. (1908), Ss. 11, 47 (3) and 
O. 22, R. 5—Question whether person claiming 
as adopted son entitled to continue execution 
decided in execution—Subsequent suit between 
same parties with respect to another property 
of same owner—Decision as to validity of adop¬ 
tion operates as res judicata in suit. 

Order 22, Rule 5 does not apply to execution pro- 
ceedings in view of the fact that O. 22, Rr. 3 and 4 
on which R. 5 is dependent do not apply to execu¬ 
tion proceedings. Where therefore the question 
1 arises in execution proceedings aa to whether a par¬ 
ticular person is the legal representative of a decea¬ 
sed party, the case is governed by S. 47, sub s. (3), 
and not by O. 22, R. 5. [p 310a) 

Where therefore an order is passed by the execut¬ 
ing Court after hearing both sides os to whether 
the plaintiff was entitled to continue the darkhasfc 
on the strength of his adoption, and it is hold on 
evidence that he was adopted, the principle of res 
judicata applies even though the subject-matter of 
tho two proceedings may be different provided the 
issue is the same: 8 Mad. 219 (P.C.); (*36) 23 A.I.R. 
1936 All. 412 ; (*34) 21 A. I. R. 1934 Lah. 465 and 
('37) 24 A. I. R. 1937 Oudh 220 (F. B.), Disting.: 
('85) 22 A. I. It. 1935 Bom. 174, Ref. [P 310a,6) 
C. P. C. — 

(*40) Chitaley, S. 11, N. 13, Pt. 5; N. 23, Pt. 4. 
('41) Mulla, Page 89, Pt. (b); Pago 938, Pt. (s). 

8. R. Parulekar — for Appellant. 

M. O. Chitaley — for Respondent. 

JUDGMENT. — The question in this appeal is 
whether the finding about the plaintiff’s adoption 
in a former execution proceeding operates as re 3 
judicata in a subsequent suit between the same 
parties. The plaintiff brought the present suit to 
recover certain properties on the strength of an 
adoption mado by a widow Shivubai to her husband 
Krishna who was their owner. After Shivubal'a 
death, plaintiff’s natural mother acting as his guar- 
dian had leased the suit lands to defendant 3 for 
ten years aftor tbo adoption. Defendant 8, however, 
in collusion with defendants 1 and 2 , made over 
poMession to thorn alleging that he was the tenant 
of defendant 1. The plaintiff therefore filed the suit 
to reoover the lands. Defendant 1, who was tho 
contesting defendant, admitted that the lands 
belonged to Krishna, and thereafter to his widow 


Shivubai. He, however, disputed the plaintiff’s ad¬ 
option on the ground that Shivubai was not in a 
sound mental condition so as to take the plaintiff 
in adoption. The question therefore was whether 
the plaintiff wns adopted by Shivubai. On that point 
the plaintiff relied upon a decision in previous exe¬ 
cution proceedings. A decree had been obtained by 
Shivubai against defendant 1, and she filed a dar- 
kbast to recover tho costs awarded to her. Daring 
the pendency of the darkhast Shivubai died, and 
the present plaintiff applied to the executing Court 
for substitution as her legal representative on the 
strength of his adoption. Defendant 1 contested the 
adoption and opposed the application. The execut¬ 
ing Court, after hearing evidence on tho point of 
adoption, held that the plaintiff was validly adop¬ 
ted, and that he was therefore entitled to continue 
the execution proceedings. There was an appeal 
against that order and the finding was upheld. The 
plaintiff's case is that although the properties in tho 
present suit are different from the subject-matter 
of the execution proceedings, they are both the 
properties belonging to the estate of his deceased 
adoptive father, that the plaintiff’s adoption was 
therefore a common point between the same parties 
in the execution proceedings as well as in the pre¬ 
sent suit and that the adoption having been held 
proved in the execution proceedings, the defence of 
the defendant in the present suit was barred by the 
principle of res judicata. Both the Courts have 
accepted the plaintiff's contention and decreed the 
suit on that ground. It is contended in this appeal 
that there is no bar of res judicata because the deci¬ 
sion of the executing Court on the question as to 
whether a particular person was or was not the legal 
representative of a deceased party camiot operate as 
res judicata in a subsequent suit between the same 
parties. 

Under sub-s. (3) of S. 47, Civil P. C., M where a 
question arises as to whether any person is or is 
not the representative of a party, such question 
shall, for the purposes of this section, be determin¬ 
ed by the Court.” There is a distinction between a 
dispute between two rival heirs of a deceased party 
in which the other party is not interested and a 
dispute between a person claiming to be the heir of 
one party and the other party who disputes the 
right of that person as such heir. It has been held 
by oar Court in 35 Bom. L. R. 609* that eub-s. (3) 
of S. 47 does not apply when tho dispute is between 
rival representatives of one party, the other party 
having disclaimed any interest in the question. 
That sub-section applies where there is a dispute 
between one party and a representative of another 
party about tho latter's right to represent the de¬ 
ceased party's estate. In tho present case thero was 
a dispute between the plaintiff as heir of Shivubai 
on the one hand and defendant 1, who was the 
judgment-debtor, on the other. It was therefore a 
question under S. 47 which tho executing Court 
had to decide. 


Q 


/ 


9 
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It has been recently held by our Court in 37 
Bom.L.R. 123* that a decision arrived at in execu> 
tion proceedings operates as res judicata in a subse- 
quent suit between the same parties. It is, however, 
contended on behalf of the appellant that the prin. 
ciple of this latter decision would not apply where 
tha question was about a particular person being 
the legal representative of a decea sed party. It is 

M'33)20 1933 Bom. 396: 146 I.O. 336: 57 

2 oVi T^°?oo^ 609 - VeQQbal v * D&modar. 
2 - 22 1985 Bom. 174 : 158 I. 0. 1059 : 

37 Bom. L. B. 123, Shamrao v. Shantaram, 
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urged that that question falls really under 0. 22, 
R. 5, and not under S. 47, and that an order under 
0. 22, R. 5 does not operate as res judicata as held 
in 58 All. 734. 3 In my opinion, it is doubtful whe¬ 
ther 0. 22, R. 5, would apply to execution pro¬ 
ceedings in view of the fact that 0. 22, Rr. 3 and 4, 
on which R. 5 is dependent, do not apply to execu¬ 
tion proceedings as laid down in R. 12. Therefore, 
the present ease is governed by S. 47, sub-8. (3), 
and not by 0. 22, R. 5. The decisions relied upon 
on behalf of the appellant in 58 All. 734, 3 A. I. R. 
1034 Lah. 465* and A.I.R. 1937 Oudh 220* relate 
to the applicability of the principle of res judicata 
to orders under 0. 22, R. 5, passed in suits and not 
in execution proceedings. 

In the present case the order was passed by the 
executing Court after hearing both sides as to 
whether the plaintiff was entitled to continue the 
darkhast on the strength of his adoption, and it 
was held on evidence that he was adopted. I do not 
see why that decision should not operate as res 
judicata in the present suit between thesamepartic3 
with reference to a part of the same estate. The 
principle of res judicata would apply even though 
the subject-matter of the two proceedings may be 
different provided the issue is the same : vide 12 
I. A. 16,° which was a case of adoption. In my 
opinion, therefore, the defendant’s contention that 
the plaintiff was not the validly adopted son of 
Shivubai is barred by res judicata. The decree of 
the lower appellate Court is, therefore, correct and 
the appeal is dismissed with costs. 

R.K. Appeal dismissed. 


3. (*36) 23 A. I. R. 1936 All. 412 : 163 I. C. 283 : 
c 58 All. 734 : 1936 A. L. J. 622, Antu Rai v. Ram 

Kinkar Rai. 

4. (’34) 21 A. I. R. 1934 Lah. 465 : 154 I. C. 985, 
Chiragh Din v. Dilawar Khan. 

5. (’37) 24 A.I.R. 1937 Oudh 220 : 166 I. C. 393 : 
1937 0. W. N. 17 : 13 Luck. 20 (F. B.), Zalin v. 
Tirlochan Prasad. 

6. ('85) 8 Mad. 219 : 12 I. A. 16 : 4 Sar.598(P.C.), 
Rajah of Pittapur v. Sri Rajah Row Buchi Sittaya 
Garu. 
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Blackwell J. 

Sir Byramji Jeejeebhoy 

v. 

Province of Bombay (No. 1). 

Suit No. 1056 of 1939, Decided on 14th April 
1942. 

(a) Costs — Solicitor — Instructions lor brief 
_ Looking up law is not to be charged. 

According to the English practice, which is fol¬ 
lowed in the Bombay High Court, solicitors are not 
entitled to be remunerated in respect of looking up 
the law under the heading "Instructions for Brief : 
In re, Companies Act. 1913, decided by Miraa J., 
on 24th August 1926 Rel. on. [P 311a,cj 

(b) Costs — Solicitor — Suit for declaration 

that certain tax by Bombay Government is in¬ 
valid _Search by solicitor of statutes by other 

Provincial Governments is for ascertaining facts 
and solicitor is entitled to remuneration for this 
under “Instructions for Brief.” 

Ascertaining whether taxes on land and buildings 
had been levied pursuant to statutes in India and 
elsewhere is a question of fact, although the bearing 


which such statutes would have on the construction 
of S. 100, Government of India Act, would be a c 
question of law. Legislative practice in various 
places is a question of fact. Hence, in a suit foria 
declaration that a certain tax by the Bombay Gov¬ 
ernment is invalid the finding and perusal of statutes 
of other Provincial Governments by the solicitor is 
for the purpose of ascertaining facts and not law 
and the item can be included under the heading of 
“Instructions for Brief : (1919) 120 L. T. 396, 
Rel. on. [P 312a, d] 

M. C. Selalvad (Advocate-General) and M. P. 
Laud — for Defendants 1 (in support of 
summons). 

R. J. Colali — for Plaintiff (to oppose). 


ORDER. — This is a Chamber Summons ad¬ 
journed into Court for a review of taxation. The 
plaintiff who is the owner of certain immovable 
properties in the City of Bombay sought by this suit 
a declaration that Part 6, Bombay Finance Act of 
1932, incorporated therein by the Bombay Finance 
(Amendment) Act, 1939, is ultra vires of the Bom¬ 
bay Provincial Legislature, and a declaration that 
the urban immovable property tax purporting to be 
levied by S. 22 which forms part of the said Part 6, 
Bombay Finance Act, 1932, is illegal and invalid. 
He also sought further declarations that certain 
notices served on him by the Bombay Municipality 
under S. 202, City of Bombay Municipal Act, under 
powers purporting to be conferred by the impugned 
Act were invalid so far as they related to the 
Urban Immovable Property Act, and other conse¬ 
quential relief. This suit was dismissed with costs 
and defendants 1 lodged their bill of costs for taxa¬ 
tion. Objections were taken in by the plaintiff, the 
disputed item being that relating to instructions for 
brief. The amount charged was Rs. 5000. The 
amount allowed by the Taxing Master as between 
party and party was Rs. 600. The Taxing Master 
took the view that attorneys in Bombay are not 
entitled to any remuneration for looking up law or 
for ascertaining whether taxes of a similar naturo 
had been levied by other Provincial Governments 
upon the ground that although looking up the vari¬ 
ous statutes might be regarded as work done on 
facts the comparison of those statutes with the Gov¬ 
ernment of India Act was a question of law. 

In 27 Bom. L.R. 1195,1 Madeod C. J. stated that 
it had been generally recognised that tho Courts in 
India will follow the deoisions of tho English Courts 
in matters of taxation, and he said that the Taxing 
Officer should follow a9 far as it can be ascertained 
the practice observed in England. He referred to the 
precedents of bills of costs in Bannehr & Porter’s 
Guide to Cost9, and said that it could be seen from 
those that instructions for brief are only discretion¬ 
ary in witnoss actions, and that they were probably 
intended to cover the trouble and expense incurred 
in collecting evidence for the trial of an action. 
Nothing, he said, beyond a nominal charge is allowed 
for instructions in matters which are heard on 
affidavit, the reason being that all the materials for 
preparing the brief have already been charged for. 
It is necessary to have regard to the rules of thi3 
High Court in order to determine whether the 
practice prevailing in England is In tany ,^^ tl0U !^ 
respect to be departed from, seeing that the practice 
here would be governed by the rules so far as they 
s tand. Rule 562 (i) provides that no costs are to b e 

1. (’26) 13 A.I.R. 1926 Bom. 18 : 91 I. 0. 153 : 50 

Bom. 69 : 27 Bom. L. R. U95, Parashuram D. 

Shamdasani v. Tata Industrial Bank. 
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allowed on taxation which do not appear to the 
0 Taxing Master to have been necessary or proper for 
the attainment of juetice or defending the rights of 
the party or which appear to the Taxing Master to 
have been incurred through over-caution, negligence, 
or mistake, or merely at the desire of the party. 
There would appear to be nothing in this rule which 
would differentiate our practice from tho practice 
prevailing in England. Rule 562 (iii) provides that 
in allowing costs for the drawing and copying of 
observations to counsel in the brief the Taxing 
Master shall disallow the costs of detailed comments 
on any question of law or the discussion of the 
authorities in point or of any prolixity in the state¬ 
ment of facts. It is necessary to bear this rule in 
mind having regard to an argument which was 
founded upon it by the Advocate General on behalf 
of the first defendants to which I shall refer later, 
b Rule 563 deals with fees or allowances, which are 
discretionary, ns instructions for brief are, as appears 
from item 14 in the table of fees, and provides that 
the Taxing Master £ball take into consideration the 
other fees and allowances to the attorney and coun¬ 
sel, if any, in respect of the work to which any such 
allowance applies, the nature or importance of the 
suit or matter, the amount involved, the interest of 
the parties, the fund or persons to bear the costs, 
tho general conduct and cost of the proceedings and 
all other circumstances. 

So far as the English practice is concerned it 
would appear that instructions for brief are directed 
to the gathering of facts. In this connexion refer¬ 
ence may be made to the Annual Practice (1941) at 
p. 1911, It will be seen from the notes there appear¬ 
ing that on trial of non-witness actions and other 
c matters therein mentioned which do not require 
witnesses a nominal fee of only one Guinea is allow¬ 
ed. Similarly on a motion for injunction a nominal 
fee of 13s. 4d. is allowed. In witness matters on tho 
other hand the instructions for brief is a discre¬ 
tionary item. Reference may aleo be made in this 
connexion to Porier and Wortham’s Guide to Costs, 
13th Edn. f p. 963, Hem 19. In (1918) L. R. 1918 
P. 236 2 3 Swinfcn Eady L. J. said as follows (p. 240): 

44 In my opinion, tho heading ‘Instructions for 
Brief’ is intended to cover those items, the naturo 
of which is thus stated by Master King in his book 
on Costs on the High Court Scale at pp. 37, 28: 'A 
summary statement in the bill carried in for taxa¬ 
tion of the details of the matters to which regard is 
to be had under this item*—this is, under the item 
4 Instructions for Brief*— greatly facilitates the task 
d of arriving at a proper allowance/ Then he refers 
to (1870) L. R. 5 C. P. 172.3 “The length of the 
documents perused (in cases in whioh perusal has 
not previously been charged), the names of the wit¬ 
nesses who have been attended, the places to which 
journejs have been made, with the time occupied in 
each, and the amount of the travelling expenses, 
should be stated.” If those details oro given in the 
bill it enables tho Master to form a considered judg¬ 
ment as to the sum which i9 proper to be allowed 
under the heading 'Instructions for Brief 1 ,** 

It would therefore appear that according to the 
English practice solicitors are not entitled to be re¬ 
munerated in respeot of looking up the law. In the 
present case tho only point in issue was a question 
of law. No facts were in dispute. The taxing master 
in his judgment referre d to an unreported judgment 

2. (1918) L.B.1918 P. 286 : 87 L. J. P. 146 : 119 
L, T. 104, SlingBby v, Attorney General, 

3. (1870) L. R. 5 C. P. 172, Hill v. Peel. 


of Mirza J. in In re Indian Printing and Pub - e 
lishing Co. Ltd.: In re Natvarlal J. Shah.* In his 
judgment the learned Judge said that under the 
English practice it would appear that no instruction 
charges are given to attorneys for finding authori¬ 
ties for counsel, that being regarded as a part o( 
counsel’s duty for which he is paid by the brief fee. 
The learned Judge went on to say that in this Court 
in Bombay it is generally the attorney who works 
up the law and the facta of the case and presents 
them to counsel in the brief. Notwithstanding this, 
he said that it had been the practice of thi3 Court 
following the English practice to disregard the at. 
torney’s labour with regard to the law on the sub¬ 
ject in fixing the instruction charges for the brief. 




The Advocate-General relied upon R. 562 (iii) and 
argaed that that rule contemplated that the English 
practice should not be followed in this connexion. 

He said that the rule allowed costs to the attorneys / 
for the drawing and copying of observations tocoun- 
sel in the brief though it directed the Taxing Master 
to disallow the costs of detailed comments on any 
question of law or the discussion of the authorities 
in point. He submitted that it would be anomalous 
if the Taxing Master were entitled to allow the costs 
for the drawing and copying of observations to coun¬ 
sel containing comments on any question of law pro¬ 
vided they were not detailed and a reference to 
authorities provided there were no discussion upon 
them if the attorneys were not to be remunerated 
for their labour in lookiug up and commenting upon 
the law and looking up the authorities. I confess 
that there is considerable force in this argument. I 
have however to bear in mind that the practice to 
whioh Mirza J. referred in his jndgment in 1926 is 
a very old standing practice which has prevailed 
notwithstanding R. 562 (iii) which has also been in 
existence under another number for a great many 
years. Item 14 is the item in the Table of Fees 
which deAls with instructions for brief. It includes 
perusal of papers and examining witnesses, but there 
is nothing in it to suggest that anything is to be 
allowed for looking up the law. Consequently, I 
think that I ought to take the view that notwith¬ 
standing that rule it ha9 been regarded as proper to 
follow the English practice whereby no remunera¬ 
tion is allowed to attorneys for looking up tho law. 

If that rule is to be departed from, I think that it 
should be done by an alteration of the rales and the 
item in the table of fees. 

Although no specific point was taken in the ob- 
jections to the next matter which was argued on 
this summons it was argaed before the Taxing 
Master and dealt with by him. Ia his judgment the h 
Taxing Master said that tho second argument of the 
Advocate-General was that the question as to whe¬ 
ther taxes of a similar nature had been levied by 
other Provincial Governments was a question of fact 
and the finding and peruaala of suoh statutes was 
undertaken for tho purpose of ascertaining those 
facts. A reference to the bill under the item "in¬ 
structions for brief" will show that a number of 
Acts in various provinces throughout India are stat¬ 
ed to have been looked up by the attorneys and also 
the British North America Aot, 1867, and the Com¬ 
monwealth of Australia Aot, 1900. The Taxing 
Master said in hia judgment that although the look¬ 
ing up of various Statutes might be regarded as 
work done on faota, in his opinion the comparison 
of those Statutes with the Aot to whioh the present 
suit relates was a question of law, and that he had 


4. In re Indian Companies Aot. 1913, Decided 
24th August 1928, by Mirza J. 


on 
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not considered that work when estimating the item 
of instructions. 

I am of opinion that ascertaining whether taxes 
on land and buildings had been levied pursuant to 
Statutes in India aDd elsewhere was a question of 
fact, although no doubt the bearing which such 
Statutes would have on the construction of S. 100, 
Government of India Act, would be a question of 
law. Legislative practice in various places is in my 
opinion a question of fact. In the report of this case 
in 42 Bom. L. R. 10* the learned Chief Justice in 
the course of his judgment said at p. 45 : 

“In construing the Government of India Act, 
1935, the Court is entitled to look to the legislative 
practice prevailing in England and in India at the 
time when it was passed. On this principle the 
Court can clearly look at the provisions of the Eng¬ 
lish and Indian Income-tax Acte, and the Court 
may also have regard to the fact, to which the 
Advocate-General has called our attention, that 
taxe 3 on lands and buildings imposed primarily 
upon the owner and made a charge upon the lands 
and buildings concerned have been for many years 
a well recognised form of taxation in India in muni¬ 
cipal affairs. In thi 6 connection we were referred to 
the Bombay Municipal Act, 1838, the Bombay 
Municipal Boroughs Act of 1925, the Madras Act 4 
of 1919, the Calcutta Municipal Act of 1923, the 
United Provinces Act of 1916, the Central Provinces 
Act of 1922, the Punjab Act 3 of 1911, the Bihar 
and Orissa Act 7 of 1922, and the Karachi Muni¬ 
cipal Act of 1933, in all of which a tax of this 
nature was authorised by the Provincial Govern¬ 
ment, though admittedly with the consent of the 
Governor-General. It is argued that the Legislature 
must have intended to enable Provincial Govern¬ 
ments to continue to impose taxes of this nature 
when they inoluded lands and buildings in item 42. 


A. I. R. 


f i 


In (1919) 120 L. T. 396,® investigations into the 
question of prerogative in the past were allowed as 
instructions for brief. Swinfen Eady M. R. at p.412 
said : 

"But before any search was undertaken by the 
Crown there had been an expensive investigation 
made by those instructing the suppliants. The pro¬ 
per plan will be this, not to give a direction that 
these costs should be taxed item by item in the 
ordinary way of a taxation, but that the costs of 
the preliminary search are to be allowed and taken 
into consideration by the taxing master in the item 
of “instructions for brief." He will allow such a 
sum as he may think proper." 

I think that the Taxing Master was wrong in 
refusing to take into consideration the fact that the 
attorneys for defendants 1 had conducted consider¬ 
able investigations with a view to ascertaining as a 
matter of fact what the practice was with regard to 
taxation upon land and buildings in various Pro¬ 
vinces throughout India and elsewhere. 

Accordingly, I send this matter back to the Tax¬ 
ing Master with a direction to take that investiga¬ 
tion into consideration and to re tax the item of 
instructions for brief. At the end of his judgment 
the Taxing Master said that as the importance of 
the matter could not be over-estimated the course 
he had adopted was to allow substantial fees for 

5. (’40) 27 A. I. R. 1940 Bom. 65 : 186 I. C. 817 : 
I. L. R. (1940) Bom. 58 : 42 Bom.L.R. 10 (F. B.), 
Byramjee Jeejeebhoy v. Province of Bombay. 

6 . (1919) 2 Ch. 197 : 88 L. J. Ch. 415 : 120 L. T. 
396 : 35 T. L. R. 418 : 63 8 . J. 445, De Keysets 
Royal Hotel, Ltd. v. The King. 


three counsel and to allow instructions to the at- 
torneys only for work done on facts as the other 
work was outside their sphere. As he will now take 
into consideration the looking up of these various 
Statutes as coming under the heading of questions 
of fact he may think it proper to reduce counsel’s 
fees That will be a matter entirely for him, but it 
wi 1 be open to him to do so if he thinks proper. As 
defendants 1 have succeeded in part and failed 
part. I direct that each party to this 
should bear their own costs. 


in 

summons 


R.K. 


Order accordingly . 
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Blackwell J. 

Sir Byramji Jeejeebhoy — Plaintiff 

v. 

Province of Bombay (No. 2). 

Suit No. 1056 of 1939, Decided on 14th April 
1942. v 

(a) Bombay High Court (Original Side) Rules, 
R. 548 (ii) (h) — Suit held did not fall within 
R- 548 (ii) (h). 

The prayers of the plaint were for a declaration 
that a certain Act was ultra vires of the Legislature, 
for a declaration that the tax purporting to be levied 
by the Act was illegal and void, for a declaration 
that the demand made for payment of the tax was 
illegal and invalid, for a declaration that the notices 
served were invalid, and for certain consequential 
injunctions. The plaint did not contain a statement 
as to any sum claimed by the plaintiff : 

Held that having regard to the prayers in the 
plaint the suit did not fall within R. 548 (ii) (h). 

[P 313 f] 

(b) Costs—Taxation—Original Side Bombay 
High Court — Fees for three counsel when al¬ 
lowed, stated. 

According to the English practice, which is appli¬ 
cable in Bombay, the Taxing Master has a discre¬ 
tion to allow the fees of more than two counsel, but 
it is an unusual expense, and it requires a very 
strong case to induce the Court to sanction the fees 
of more than two counsel as between party and 
party. The test is whether “the case was one in 
which a reasonable and prudent man, acting with 
ordinary prudence, would not have ventured to come 
into Court without three oounsel." [P 313/,< 7 ] 

Where the facts are not in dispute and the ques¬ 
tion of law is within a narrow compass, the Taxing 
Master is wrong to allow the fees of three counsel 
merely upon the ground that the matter was of very 
considerable importance. [P 814a,6] 

(c) Costs — Taxation — Question of law of 
importance — Court should not interfere with 
Taxing Master’s discretion. 

Where the matter is a question of law of great 
importance the amount of fees for counsel is a pure 
question of quantum in which the Court ought not 
to interfere with the discretion of the Taxing 
Master. [P 314c,d] 

R. J. Colah — for Plaintiff. 

M. C. Setalvad (Advocate-General) and M. P. 

Laud — for Defendants 1. 

ORDER. — This is a Chamber Summons taken 
out by the plaintiff for a review of taxation which 
has been adjourned into Court. I have stated how 
the matter arises in my judgment on the summons 
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taken ont by defendants 1 to review the taxation, 
c and for this purpose (hat judgment* may be referred 
to. The main argument centred round the second 
objection, which is to the allowance of the fees of 
three counsel. The Taxing Master iD his judgment 
said that in the exercise of his discretion he had 
allowed the fees of three counsel as the matter was 
of very considerable importance. The first point 
taken by Mr. Kolah for the plaintiff was that this 
was a long cause to which High Court R.543 (ii)(h) 
applies, and that as the Court had not sanctioned 
more than one counsel the fees of only one counsel 
should have been allowed. As this point had not 
been taken in the objections, Mr. Kolah applied for 
leave to amend. The application was resisted, and I 
refused leave to amend. Mr. Kolah asked me how¬ 
ever to decide the point, contending that it would 
be open to him to raise it if the matter for any 
b reason should be sont back to the Taxing Master, as 
the allocatur has not been issued. I 6ball accord¬ 
ingly do so. Before developing his argument on the 
rule Mr. Kolah referred to 33 Bom. 475.1 In that 
case Scott C. J., said that the rule of allowing the 
costa of two counsel on each aide on taxation was 
introduced by the Judges ahortly after the esta¬ 
blishment of the High Court when several Divisional 
Courts sat simultaneously on the Original Side, and 
that the rule was introduced in order to obviate the 
dislocation of the business which might result from 
cases being called oa at the same time in two or 
more Courts in which the same counsel was engaged. 
Mr. Kolah submitted that the rule in this High 
Court was originally one counsel only, that two 
counsel were allowed upon the change to which 
Scott C. J. referred, that it waa never contemplated 
c that three counsel should be allowed in this High 
Court, end that the English practice in this con¬ 
nexion shonld not be followed. Mr. Kolah also 
referred to 9 Bom. L. R. 983,2 where Davar J. said 
that a party waa at liberty at any time if he or 
she chooses to employ a third counsel, or for that 
matter a dozen counsel, but that the right of 
employing connsel must not be allowed to work a 
hardship on the losing opponent. Mr. Kolah invoked 
these observations in support of hia argument that 
the allowance of three counsel hod never been con¬ 
templated by the Bombay High Court as between 
party and party. I do not agree with him. The case 
in 33 Bom. 475 1 no doubt explains how the fees of 
two counsel came to be allowed in Bombay, bat 
there is nothing either in this case or in Banoo 
Begum's case* to suggest that the discretion given 
to the Taxing Master by the English practice to 
a allow three counsel should not alsoapply in Bombay, 
seeing that the English practice does apply except 
so tar as it is affected by our rules: see 27 Bom. 
L. R. 1195.3 


Coming to R. 548 (ii) (h) Mr. Kolah argued that 
he was resisting a claim for Re. 6300 odd, being the 
aggregate amount of tbo urban immovable property 
tax which he had been called upon to pay, and that 
the rule applied. He conoeded that no sum was 
claimed by the plaint, but he argued that tho rule 
applied if the plaint involved resistance to a claim 
below Ra, 10,001. He farther argued that the olaim 


• See ('42) 29 A. I. R. 1942 Bom. 310. 

Bom • 475 : 10 Bo™* 1172, Ear 
Ebrahim v. Haji Jan Mahomed. 

2. (’07) 32 Bom. 262 : 9 Bom. L. R. 983, Bai 
Begum r. Mir Aon AH. 

3. (’28) 18 AJ.R. 1928 Bom. 18 : 911. O. 153 : 
Bom. 69 : 27 Bom.L.R. 1195, Paraahoram Sha 
dasani v. Tata Indcatrial Bank. 

1942 B/40 


in dispute being in respect of a tax, it was a claim 
in respect of or relating to moveable property of 
a lower value than Rs. 10,001 and that the rule 
applied upon this ground also. I do not agree with 
him. The prayers of the plaint are for a declaration 
that Part 6, Bombay Finance Act, 1932, incorpo¬ 
rated therein by the Bombay Finance (Amendment) 
Act, 1939, is ultra vires of the Bombay Provincial 
Legislature and is invalid, inoperative and void, for 
a declaration that the urban immovable property 
tax purporting to be levied by S. 22 forming pa-t 
of the said Part 6, Bombay Finance Act, 1932, is 
illegal aDd void, for a declaration that the demand 
made for payment of the tax is illegal and invalid, 
for a declaration that the notices served were in¬ 
valid and for certain consequential injunctions. 
Rule 93 of the High Court Rules requires that if 
the snit falls a9 to value within R. 548 (ii) (h) the 
plaint should also contain a statement to that effect. 
There is no such statement in the plaint. Having 
regard to the prayers in the plaint this suit in my 
opinion does not fall within R. 548 (ii) (h). 

According to the English practice, whioh I think 
is applicable the Taxing Master has a discretion to 
allow the fees of more than two counsel, but it is an 
unusual expense, and in the words of Malin9 V. C. 
in (1875) 19 Eq. 473 4 at page 482 “it requires a very 
strong case to induce the Court to sanction the fees 
of more than two counsel as between party andi 
party.” Many of the authorities upon the matter] 
are collected in the Annual Practice (1941), at page 
1528, and in Porter and Wortham on Costs, Edn. 
13, at p. 904. The test appears to be whether “the 
case was one in whioh a reasonable and prudent 
man, acting with ordinary prudonoe, would not 
have ventured to come into Court without three 
counsel 0 : see (1878) 9 Ch. D. 239 5 In (1907) 1 Ch. 
607,® the question being an important question of 
law arising on the construction ol Statutes, Parker J. 
refused to sanction the fees of more than two coun¬ 
sel there being no dispute as to the facts. In (1849) 1 
Mac. & Q. 213, 7 Cottenham L. C. observed (p. 215): 

I havo always found, for the purpose of argu¬ 
ment, that two counsel are auffioient, and in the 
house of Lords no more than that number are 
allowed to be heard. No doubt this is an important 
case; but it is not one whioh I think warrants the 
introduction of a third counsel 

In (1909) 2 Ch. 471, 6 the fees of three counsel 
were allowed, but the case raised complicated ques¬ 
tions of fact as well as of law. A number of other 
authorities were cited but not one in which the fees 
of three oounsel were allowed on a question of law 
only. Applying the prinoiple established by the 
cases I have to determine whether the case was such 
that defendants 1 acting with ordinary prudence 
would not have ventured to come into Court without 
three counsel. There was no dispute as to the facts, 
and the brief consisted of only 179 folios. The 
observations consisted of 425 folios, but in this oon. 
nection B. 5C2 (iii) must be borne in mind, the 

J^ 8 ™^ 9 Eq * 478 2 45 69 : 31 L.T. 873 

: 23 W. B. 332, Smith v. Bailer. 

5 oin 8 Z 8 L 9 ° h ; D ‘ 299 2 47 880 : 26 W. R. 

812, Kirkwood v. Webster. 

6 - < 1907 ) : 76 L ‘ J * 0h - 979 • 99 L-T. 498 

ol S, J. 325, Peel v. London and North Western 
Railway Oo. (No. 2). 

7 R l R 4 J« & £ 213 : 1 H - & Tw - 467 • 84 

xt. it. so, Attorney-General v, Munro. 

8. (1909) 2 Oh. 471 : 79 L. J. Ch. 55 : 101 L T 

r 83 : n 3 5’ J ’ 699, Qreat Weate|, n Railway v'. 

Carpalla United China Olay Co. Ltd. (No. 2). 7 
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a Taxing Master being directed when allowing costs 
for the drawing and copying of observations to 
counsel to disallow the costs of detailed comments 
on any question of law or the discussion of the 
authorities in point. The Advocate-General drew 
my attention to the arguments on behalf of the 
plaintiff as they appear in the report of this case in 
42 Bom. L. R. 10,® and to the fact that they lasted 
two and a half days, and the argument of the whole 
ca e twenty.three hoars. He submitted that a very 
complicated question of law was involved, and that 
defendants 1 could not with prudence go into Court 
with only one counsel. The judgments, however, 
are comparatively short, and as the Chief Justice 
said in his judgment at page 45, “the question to 
be determined comes back to the short one, whether 
th d impugned act is a tax on income." I think that 
the Taxing Master was wrong to allow the fees of 
b three counsel merely upon the ground that the 
matter was of very considerable importance, and 
that he failed to take into consideration that there 
was no dispute as to the facts, and that though the 
point of law was important it was within a compa¬ 
ratively narrow compass. This objection therefore 
succeeds. 

The first objection is to the allowance of counsel's 
fees as being excessive and out of proportion looking 
to the nature of the work done. The fees marked on 
the briefs of the senior and junior counsel were res¬ 
pectively fifty and forty-seven gold Mohurs, and the 
fees allowed were thirty-five and thirty-two gold 
Mohurs. Mr. Kolah submitted that as the question 
involved was a pure question of law, the fees were 
upon the face of them excessive. He said that a3 
far as the experience of the attorneys instructing 
him went, a fee as large as thirty-five gold Mohurs 
c had never before been allowed by the Taxing 
Master. I consulted the Taxing Master, and was 
informed by him that this was by no means the 
case. In his judgment the Taxing Master refers to 
his judgment upon defendant l’s objections where 
he said, "As the importance of the matter cannot 
be over-estimated the course I have adopted is to 
allow substantial fees to three counsel.” The matter 
was of course a question of law of great importance 
and I think that this is a pure question of quantum 
in which the Court ought not to interfere with the 
discretion of the Taxing Master. The third objection 
is to the refresher fees as being excessive and out of 
proportion. Twenty-two G. Ms., and twenty G. Ms. 
per day were allowed to the senior and junior 
counsel. The Taxing Master justified the allowance 
having regard to the importance of the matter, 
d Again I think that this is a question of quantum, 
and that the Court should not interfere. I send the 
matter back to the Taxing Master with a direction 
to disallow as between party and party the third 
counsel. As I stated in my judgment upon defen¬ 
dants l's objections, it will be open to the Taxing 
Master to reconsider the amount of fees allowed to 
the senior and junior counsel if be thinks proper to 
do so. As the plaintiff has failed on objections 1 
and 3, but has succeeded upon objection 2 upon 
which most of the time on the argument was spent, 
I think that defendants 1 should pay to the plain¬ 
tiff two-thirds of the costs of this summons. 

r.K. Order acc ordingly . 

9. (’40) 27 A. I. R. 1940 Bom. 65 : 186 I. C. 817 : 

I.L.R. (1940) Bom. 58 : 42 Bom. L. R. 10 (F. B.) f 
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Blackwell J. 

Trikamdas Jethabhai and others _ 

Plaintiffs 

v. 

Jivraj Kalianji and another — 

Defendants . 

Suit No. 1250 of 1941, Decided on 24th March 
1942. 

Civil P. C. (1908), S. 10—Matter directly and 
substantially in issue—Test laid down. 

The words of S. 10 are mandatory and require 
that no Court shall proceed with the trial of any 
suit in which the matter in issue is also directly and 
substantially in issue in a previously instituted suit. 

It is immaterial that the relief claimed in the / 
earlier suit is of a different character from the relief 
claimed in the subsequent suit. The real question is 
whether the matter in issue in the subsequent suit 
is directly and substantially in issue in the earlier 
suit. The test whether a previously instituted suit 
and a subsequently instituted suit are "parallel" is 
that if the first was determined, the matters raised 
in the second suit would be res judicata by reason of 
the decision of the prior suit: ('35) 22 A. I. R. 1935 
Cal. 1 and ('20) 7 A.I.R. 1920 All. 70, Rel. on. 

[P 315/i; P 316a,6] 

C. P. C. 

(’40) Chitaley, S. 10 N. 4 Pts. 2-4. 

(’41) Mulla, Page 34 Pts. (u), (v). 

M. P . Amin — for Plaintiffs. 

C. K. Daphtary — for Defendants. 

ORDER. — This is a motion by the defendants ^ 
asking for a stay of this suit upon the ground that 
there is an earlier suit between the same parties 
instituted in the Court of the First Class Subordi¬ 
nate Judge at Karwar in which the matter in issue 
is directly and substantially in issue. The applica¬ 
tion is supported by an affidavit of defendant 1. The 
facts which give rise to the question may be shortly 
stated as follows : The plaintiffs and the defen¬ 
dants carried on business in partnership from 15th 
November 1936, in Bombay in the name and style 
of Keshavlal & Co., and at Kumta and Sirsi in 
North Kanara in the name and style of Anacdrai 
Himatlal <fc Co. Defendant 1 used to manage the 
business of the partnership at Sirsi and defendant 2 
used to manage the business of the partnership 
in Bombay. In the 1940 one Lalchand Haribhai 
Gandhi, a brother-in-law of plaintiff 1, came to h 
work in the Sirsi branch as a clerk. According to 
the defendants by his tactless conduct and associa¬ 
tion with rival traders at Sirsi he was damaging 
the business of the partnership and sending false 
reports to the plaintiffs in Bombay with the object 
of creating prejudice and suspicion against the 
defendants in the minds of the plaintiff. In conse¬ 
quence of this defendant 2 wrote a letter to defen¬ 
dant 1 at Sirsi dated 9th May 1941, which among 
other things said as follows: 

" Whatever it may be, may Lalchand fulfil ms 
desire to the fullest extent which will be shortlived. 
Give him such a medicine that he may not be able 
to stay in Sirsi. It may bo disposed off in four days 
illness. If (he) harasses too much, clear the way. 

That letter came into the hands of Lalchand who 
handed it over to the plaintiffs. Aocording to the 
defendants defendant 1 was then summoned to 
Bombay by the plaintiffs and he and defendant i 
were threatened with a criminal prosecution on a 
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charge of conspiracy to do away with Lalcband and 
with a charge of criminal breach of trust and de¬ 
falcation in respect of the partnership accounts, and 
although defendants 1 and 2 denied the charges, 
they were coerced into executing three documents, 
viz.,a letter of 28th May 1941,a deed of dissolution 
of partnership dated 4th June 1941, and a mort¬ 
gage dated 5th June 1941. The letter of 26th 
May 1941, is Ex. (1) to the reply of the plaintiffs 
to the defendants’ counter-claim in this 6uit. It 
states that on the making up of the accounts the 
defendants are indebted to the partnership in a 
sum of Its. S000. The deed of dissolution of part¬ 
nership although dated 4th June 1941, provides 
for a dissolution as from 3l6t October 1940, and 
the mortgage was to secure payment of the sum 
of Rs. 8000. According to the plaintiffs no such 
threats were ever made and tbo defendants executed 
> the documents to which I have referred because 
they bad been guilty of serious defalcations in con¬ 
nection with the partnership accounts, and conse¬ 
quently agreed to pay Rs. 8000 and further agreed 
that the partnership shoald be treated as dissolved 
as from 31st October 1940. 

On 19th August 1941, defendants 1 and 2 filed a 
suit in the Court of the First Class Subordinate 
Judge at Karwar for setting aside the documents to 
which I have referred and for a dissolution of par¬ 
tnership. The plaintiffs were informed of this suit 
by a letter dated 3rd September 1941, the summons 
was served on plaintiffs 1, 2 and 4 in the first week 
of September 1941, and on plaintiffs 3 and 5 before 
23rd September 1941. The suit in this High Court 
is a mortgage suit to enforce the mortgage wh'ioh 
was executed as a security for the payment of 
Rs.8000. It was filed in this Court on 23rd Septem¬ 
ber 1941. A Commissioner in the Small Causes 
Court of Bombay was appointed by the Karwar 
Court to take an inventory of certain books of the 
partnership in Bombay and he held four sittings be- 
tween 4th and 9th September at which the plaintiffs 
were represented by an advocate. The defendants 
filed their written statement and counter-claim in 
the Bombay suit on 11th November 1941. The 
plaintiffs filed their written statement in the Kar¬ 
war suit on 9th January 1942. The Bombay suit 
came on as a short cause before Chagla J. on 5th 
November 1941. A reply to the written statement 
was ordered within three weeks and the suit was 
transferred to the loDg cause list and was directed 
to be on some board on 2nd March 1042, without 
prejudice to the right of the defendants to apply for 
a Btay of the Bombay suit. 

Before coming to the question whother the matter 
in issue in this suit is directly and substantially in 
issue in the earlier suit, I wUl first deal with the 
question of delay in taking out this notice of motion 
which Mr, M. P. Amin has urged as a ground for 
refusing to Btay this suit. It is true that the defen- 

flUlt filed tlloir writte n statement on 
11 h November 1041. Tho plaintiffs however did 
not file their reply until 23rd March 1942, although 
I am to d that a copy of it was supplied to the 
defendants on or about 9th Maroh 1942. When a 
motion of this character comes before the Court it 
is very usual for the Judgo to ask to see the plead¬ 
ings in both the suits in ordor that ho may deter¬ 
mine therefrom whether tho matter in issue in the 
two suits is directly and substantially the same I 
can therefore well understand that tho defendants 
may have postponed taking out the notice of motion 
in order first to have in their hands the reply. Be 
that as it may, the words of S. 10, Civil P. O.. are 
mandatory and require that no Court shall proceed 


with the trial of any suit in which the matter in 
issue is also directly and substantially in issue in a e 
previously instituted suit. In 42 AJ1. 290, 1 the Court 
stayed a suit the trial of which had already com¬ 
menced when an application was made to the Court 
to stay the suit under S. 10, Civil P. C. In my 
opinion there is no substance in the point of delay 
which Mr. Amin has urged. 

A copy of the plaint in the Karwar suit is an¬ 
nexed as Ex. (2) to the written statement in this 
case. It sets out the facts to which I have already 
referred in consequence of which the defendants 
alleged that they were coerced and induced to put 
their signatures to the documents in question. The 
plaintiffs in that suit ask that those documeuts 
may be set aside as having been obtained without 
any consideration and under undue influence, coer¬ 
cion and threats. They ask for an injunction pro¬ 
hibiting the defendants from entering and taking / 
possession of the suit properties in enforcement of 
the terms of tho 6aid documents and they pray for 
a declaration that the partnership still continues 
and that the alleged dissolution of partnership from 
the end of October 1940, i9 not binding upon them, 
and that as they intend to retire the partnership 
may be dissolved and accounts may be ordered. 
The written statement in that suit is annexed to 
the affidavit of defendant 1 in support of this notice 
of motion as Ex. (1). It denies all tho allegations 
in the plaint and alleges that the plaintiffs executed 
the documents in question of their own free will 
and that the plaintiffs in the Karwar suit are not 
entitled to any of the reliefs claimed. 

The present suit is, as I bavo already indicated, 
a mortgage suit pure and simple in which tho plain¬ 
tiffs seek to enforce the mortgage deed of 5th June g 
1941. By their written 6tatomont the defendants set 
out the facts to which I have already referred, and 
claim that neither the mortgage deed, nor the letter, 
nor the deed of dissolution are binding upon them, 
and they counter-claim that the deed of mortgage 
may be declared void and inoperative and that it 
may be cancelled. Mr. Amin conceds on behalf of 
the plaintiffs that the issue as to whether the mort¬ 
gage is or is not binding is the same in both suits. 
He however contends that the subject-matter of the 
earlier suit is different from that of the present suit 
in that it asks for a dissolution of partnership. It 
is to bo borne in mind that the words 4 for the same 
relief which occurred after the words “previously 
instituted suit’* in the earlier Code have been 
omitted from the present S. 10, Civil P. C. I have 
to determine whether the matter in issue in this t 
6Uit is directly and substantially in issue in the 1 
earlior suit. The mattor in issue in the Bombay 
suit is whether the mortgage deed is binding or 
whether it was procured by coercion. That is also 
in issue in tho earlier suit. If in the earlier suit 
that issue is deoided against the plaintiffs to the 
Bombay suit it will operate as res judicata and the 
Bombay suit if not earlier determined will neces- 
aarUy fail. In my opinion it is immaterial that the 
relief oloimed in the earlier suit is of a different 
character from the relief olaimed in the present 
suit. Tho real question is whether the matter in 
issue in the Bombay suit is direotly and substan- 
tjally in issue in the earlier suit. In my opinion it 
C1 W“- Iq Allahabad oase.viz., 42 AIL 290 1 
which I have already oited, Piggott J. said (p. 292)’: 
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a Nor is it an adequate plea against the order in 
question to say that there were issues for trial in 
the former suit which are not in issue in the present 
suit. The real question is whether the issue as to 
the •validity of the deed of gift requires to be tried 
in the present suit, and whether it either can or 
ought to be tried while the appeal is pending in this 
Court against the decision in the former suit.” 

I may also refer to 61 Cal. 670,2 where it was 
pointed out that the test whether a previously insti¬ 
tuted suit and a subsequently instituted suit are 
“parallel," as the Court put it, is that if the first 
was determined, the matters raised in the second 
suit would be res judicata by reason of the decision 
of the prior suit. For the reasons which I have 
given I am of opinion that the matter in issue in 
the Bombay suit is directly and substantially in 
issue in the previously instituted suit. Mr. Amin 
b has urged that the Bombay suit is ripe for hearing 
and that it will be a great hardship to the plaintiffs 
to have it stayed. The words of S. 10, Civil P. C., 
are however mandatory. I therefore stay this suit. 
The defendants will have the costs of this notice of 
motion, viz., Rs. 175. 

Suit stayed. 

2. (*35) 22 A.I.R. 1935 Cal. 1 : 154 I. C. 645 : 61 
Cal. 670 : 38 C. W. N. 818, Durgaprasad v. Kanti- 
chandra Mukherji. 
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Beaumont C. J. and Wassoodew J. 

Emperor 

v. 

c Adambhai Abdullabhai Budha — Accused. 

Criminal Appln. No. 73 of 1942, Decided on 19th 
June 1942, for transfer. 

Criminal P. C. (1898), S. 526 — Magistrate 
subordinate as revenue officer to person re¬ 
porting case lor trial — Transfer should be 
granted. 

The High Court will not hesitate to transfer a 
case from a Magistrate who may be called upon in 
the course of the trial to differ from the views ex¬ 
pressed by his revenue superior on whose inquiry 
and report the case has been instituted. [P 316/] 

Cr. P. C, — 

(*41) Cbitaley, S. 526, N. 5, Pt. 19. 

(*41) Mitra, Page 1716, N. 1377. 

0. N. Thakor and B. G. Thakor—lor Applicant. 
^ M. R. Yidyarthi and S. M. Vidyarthi — 

for Opponent No. 3. 

R. A. Jahagxrdar , Government Pleader — 

for the Crown. 

BEAUMONT C. J— This is an application for 
transfer, which raises a question of principle. The 
charge against the accused is of selling grass from 
Government land, and it is being tried before the 
Third Class Magistrate, Dohad. It appears that 
circumstances relating to the removal of the grass 
were enquired into by the Mamlatdar, who made a 
report, and on that report this case was instituted. 
The learned District Magistrate notes the main 
ground on which transfer is claimed as being the 
allegation that the Magistrate and Treasury Aval 
Karkun, that is the trial Magistrate, is subordinate 
to the Mamlatdar, Dohad, on whose report and 
inquiry this case was instituted, and is therefore 
liable to be influenced in his judgment, and he dis¬ 
poses of the allegation in these words : 


"Th® point is correct, but it would be unfair to 
the Magistrate to assume that he would allow his ‘ 
judgment m a criminal case to be influenced by his 
revenue superiors, without some definite evidence 
of bias. 

If the learned Magistrate trying the case was not 
also a revenue officer, I should have entirely agreed 
with the opinion of the learned District Magistrate. 
But one cannot ignore the fact that the trial Magis¬ 
trate is also a revenue officer, and is subordinate in 
that capacity to the Mamlatdar who made the 
report, and if the trial Magistrate should be called 
upon to express an opinion as to the competence or 
honesty of the Mamlatdar’s report, it seems to me 
impossible to shut one's eyes to the fact that he is 
going to be very reluctant to make any hostile criti¬ 
cism on an officer on whose favour he is dependent 
as a revenue officer. The learned Government Plea¬ 
der says that to transfer a case in such circumstan- / 
ces is to introduce a dangerous principle. But I 
think the dangerous principle is the nonseparation 
of executive and judicial functions; and so far as I 
am concerned, as long as those functions are not 
separate, I shall never hesitate to transfer a case 
from a Magistrate who may be called upon in the 
course of the trial to differ from the views expressed 
by his revenue superior. In my opinion therefore 
we ought to transfer this case to the First Class 
Resident Magistrate, Dohad, who is not subordinate 
to the Mamlatdar. 

WASSOODEW J. — I agree. 

R*K. Order accordingly. 

A. I. R. (29) 1942 Bombay 316 (2) 

Beaumont C. J. and Sen J. 9 
Nilkanth Ganesh Ranadive — 

Plaintiff — Applicant 

v. 

Dhondya Ganu Tandlekar — 

Defendant — Opponent. 

Civil Revn. Appln. No. 346 of 1941, Decided on 
19th February 1942, from order passed by Second 
Class Subordinate Judge, Mahad, in Sm. C. S. No. 
272 of 1940. 

Provincial Small Cause Courts Act (1887), 
Art. 35 (ii)—Suit for damages for wrongfully 
taking fruit does not fall within Art. 35 (ii). 

The question whether an act sued upon consti¬ 
tutes a crime must no doubt depend on the nature 
of the pleadings, and particularly the plaint. For 
this purpose a consideration of the plaint must be 
conffned to what is relevant. If a plaintiff inserts 
in his plaint irrelevant allegations merely in order 
to 6how that the act complained of amounts to 
crime, those irrelevant assertions might properly be 
struck out, and the Court should pay no regard to 
them. [P 317d,e] 

Where therefore a person sues for damages in¬ 
curred by him by reason of the defendant having 
wrongfully taken fruit from the plaintiff’s tree, the 
suit is triable by the Small Cause Court as it does 
not fall under Art. 35 (ii): (’26) 13 A. I. B. 1926 
Bom. 362, Dissent .; (*30) 17 A.I.R. 1930 Bom. 361 
Expl. [P 

K. N. Dharap — for Applicant. 

N. B. Gaicande and V. G. Bhide — 

for Opponent. 

BEAUMONT C. J. — This is an application in 
revision against an order made by the Subordinate 
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Judge of Mabad dismissing the plaintiff's suit with 
costs. The learned Judge tried the suit as a small 
cause suit, and the only point open on this revision 
application is whether he bad jurisdiction to hear 
the suit as a small cause suit. In the suit the plain- 
tiff claims Rs, 15 as damages incurred by him by 
reason of the defendant having wrongfully taken 
fruit from the plaintiff’s tree. The pleadings show 
that there was a dispute as to the ownership of the 
tree from which this fruit was taken, and the suit 
is in its nature a civil suit for trespass, and as the 
damages claimed are only Rs. 15, prima facie it 
would bo triable as a small cause suit. But it is 
argued that it is not so triable, because it falls 
within Art. 36, cl. (ii), Sch. 2, Provincial Small 
Cause Courts Act. That schedule contains excep¬ 
tions to cases falling within the Act, and the par¬ 
ticular item makes an exception of a suit for 
o compensation for an act which is, or, save for the 
provisions of Chap. 4, Penal Code, would be an 
offence punishable under Chap. 17 of the Code. 
Chapter 4, Penal Code, deals with exceptions with 
which we are not concerned in the present case. 
Chapter 17 deals with offences against property, 
and it is argued that this act by the defendant of 
wrongfully taking the fruit of the plaintiff's tree is 
an offence punishable under Chapter 17, since it 
either amounts to theft or criminal trespass. But, 
m my opinion, this beiDg a civil suit for damages 
for trespass, it was not necessary to allege in the 
plaint, nor has it been alleged, that there was any 
dishonest intention which would be necessary to 
make the act of the defendant oue of theft ; nor is 
it alleged that there was any intention to insult 
intimidate or annoy, which would be necessary to 
c constitute criminal trespass. It wes not necessary 
for the purposes of this case to allege any of the 
ingredients which would constitute a crime. 

Presumably this case was referred to a Bench, 
because the learned Judge, who referred it, did not 
agree with the decision of Sir Norman Maoleod 
sitting alone in 28 Bom. L. R. 640.1 In my opinion, 
that case which is indistinguishable from the pre¬ 
sent case was wrongly decided. The learned Chief 
Justico held that the suit, which was one (like the 
present) for damages for trespass by removing froifc 
from a tree, and in which the only question at issue 

TZn S % liUe n to r th ° tree ’ cou ' d DOt * W-5 
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I should say that those irrelevant assertions might 
properly be struck out, and the Court should pay 
no regard to them. I appreciate that there may be 
cases of trespass in which it would not be irrelevant 
to assert dishonest intention in order to found a 
claim for aggravated damages, but normally in a 
civil suit for trespass allegations which tend to 
show that the act complained of amounted to a 
crime would be irrelevant. However, in the present 
plaint there was no such allegation. The applica¬ 
tion fails and most be dismissed with costs. 

SEN J. — I agree. 

Application dismissed. 
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Broomfield and Macrlin JJ. 

Prabhakar Bhaskar Parulekar and 
others — Defendants — Appellants 

v. 

Krishnarao Moroba Rant — Plaintiff 

. — Respondent 1. 

First Appeal No. 57 of 1940, Decided on 21st 
January 1942, from decision of First Class Sub- 
Judge, Ratnagiri, in Special Suit No. 68 of 1938. 

(a) Bombay Land Revenue Rules (1921), R. 43 
— Building sites. 

Building sites can be granted on restricted tenure, 
i. e. f on an inalienable tenure. [P 3X8J*] 

(b) Adverse possession—Ingredients of, stated. 

. The possession required must be adequate in con¬ 
tinuity, in publicity and in extent to show that it is 
possession adverse to the competitor. The classical 
rule is that the possession should be nec vi necclam 
nec precario . It is not necessary that the adverse 
possession should be shown to have been brought to 
the knowledge of the owner. It is sufficient that the 
possession should be overt and without any attempt 
at concealmont, so that the person against whom 
time is running ought, if ho exercises due vigilance, 
to be aware of what is happening : l'34) 21 A I R 
1934 P. 0. 23 and (*35) 22 A. LR. 1935 P C se’, 

^Limitation Act _ tP 320/.,) 

<*«] Ch ! laI *y. ArtB - 142 and 144, N. 16 Pts. 23, 

24 and 25. 

(>3 ®1 Bu * t ®“i | » Pa « 0 1359 P*. 5; Page 1368 Pt. 5; 

n a8 ° Pts - 3 and 4 ; Pa 80 1370 Pt. 10 ; 

Pago 1377 Pts. 2 and 3. 

(c) Maxims — Omne quod solo inaedificatur 
solo cedit—Applicability. 

mMi . m T"? qU0d 50,0 '"‘riificatur solo 
p If “ft »pply m India: ('29) 16 A. I. R. 1929 
P. O. 163, Rel. on. [p 819{J] 

Limitation Act — 

J. ! 2 ! S hi,8,ey ' Art - 14 - N - 2 P‘- 2. 

( 88) Rustomji, Pago 614 Pt. 5; Page 616 Pt. 1. 

P. B. Shingne and T. N. Walavalkar — 

K. S. Rele - for Respondent 1. *" Appcllttnts ' 

of K?) M r E “ J - Thifl 13 an »PI»al by some 
for t ^Lc efe " dan . t8 m a . 9U,t bl0u S bt hy respondent 1 
683,011 ° Ce J rta,a * mmovft blo properties. The 
°°“ ,liited of a house site Survoy No. 126B 
and a bungalow built thereon at Vijayndurn and a 
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Marwaris doing business in Bombay, on 29th July 
1926. The plaintiff purchased from the Marwaris 
on 19th January 1937. The defendants, except 13 
to 19 who are tenams, are all relations of defen¬ 
dant 1. Defendant 3 is bis brother and the others 
are the sons of his two other brothers Bhaskar and 
Yithal. They all claim to have become owners by 
adverse possession. Defendant6 who is the principal 
defendant claims to be the owner of Survey No. 126B 
and the bungalow under the circumstances shortly 
to be explained. He also contends that one of the 
properties, viz., a godown attached to the bungalow, 
has not been sold to Himatlal Manji A Co. nor to 
the plaintiff. The trial Court decreed the suit in 
respect of all the properties and reliefs claimed. 

A very large part of the record of the case is taken 
up with Survey No. 126B which has had a curious 
history. The site was Government waste land and 
it was put up for auction on 22nd May 1916, and 
purchased by one Jaokar. Exhibit 185 is the condi¬ 
tions of sale. One condition, No. 9, was that the 
purchaser had to obtain the written permission of 
the mamlatdar or mahalkari before cultivating the 
land (lagvad karne). There is a reference to S. 60, 
Bombay Land Revenue Code, which requires that 
permission has to be obtained before entering upon 
occupation of an unoccupied land. So that this con¬ 
dition may mean that if the purchaser desired to 
cultivate or occupy the land in any other way he 
had to obtain permission. It is further provided in 
condition No. 9 that in order to obtain this permis¬ 
sion it was necessary to execute a kabuliyat in the 
prescribed form. Condition No. 13 was that the pur¬ 
chaser would have no right of leasing, mortgaging 
or selling the land. There was nothing in the con¬ 
ditions of sale about building on the land, but the 
Assistant Collector, who was asked to report whe¬ 
ther there was any objection to the sale to Jaokar, 
mentioned that the land was required for building 
a house. The Collector ordered that as the land was 
wanted for building rent must be fixed. The Assis¬ 
tant Collector suggested a rent of four annas per 
guntha, and on 7th January 1917, the Collector 
sanctioned this proposal and ordered that further 
steps should be taken to give effect to the sale. The 
mamlatdar informed Jaokar the purchaser and re¬ 
covered the balance of the purchase price from him. 
On 4th October 1917, the Collector ordered the 
mamlatdar to give possession to him and possession 
was given on 29th November 1917. 

Exhibit 242, which is undated but appears to be 
of the year 1922, is a declaration by the purchaser 
Jaokar that he had purchased on behalf of Vishnu 
defendant 1. He mentioned that Vishnu had built a 
bungalow on the land. The revenue authorities ac- 
cepteu the position that defendant 1 was the real 
owner and on 6th January 1923, defendant l's 
name was entered in the revenue records in place 
of Jaokar.. Prior to this on 18th October 1922, de¬ 
fendant 1 had obtained a formal conveyance from 
Jaokar. About this time the pot-hissa survey was 
being made and it was discovered that the area of 
Survey No. 126B wa3 not two gunthas, as it bad 
been supposed to be, but four gunthas. The records 
were corrected and the Collector ordered that rent 
should be recovered from defendant 1 for 4 gunthas 
at the rate already fixed. This was in 1923. the 
Collector’s last order being 11th December 1923, 
and nothing happened for four years as far as the 

record of this case shows. 

In December 1927, the mamlatdar reported that 
no kabuliyat had been taken from the purchaser 
and suggested that it ought to be taken from defen¬ 
dant 1. The Assistant Collector ordered that that 


should be done if Jaokar consented. Then on 27th 
March 1928, the mamlatdar reported (Ex. 245) that 6 
two notices had been sent to Vishnu who had first 
asked for time but afterwards avoided service. He 
suggested, however, that as a bungalow had been 
built on the land the kabuliyat might be dispensed 
with. The Collector, however, took a different view. 

He was of opinion that a kabuliyat was necessary 
under the conditions of sale, and as defendant 1 had 
refused to execute one, he ordered on 14th May 1929, 
that the order for the grant of the land dated 6th 
January 1917, should be cancelled and that it should 
be put up to auction again. I bave already mention- 
ed an order made by the Collector on 7th January 
1917, but no order dated 6th January 1917, is on * 
the record. Accordingly the site was put up for sale 
again. The proclamation, which is Ex. 248, states 
that the conditions of sale were to be ascertained 
from the Mamlatdar's katchery and it appears that / 
the conditions were the same as before, including 
the one about taking a kabuliyat and the prohibi¬ 
tion against alienation. Nothing was said about the 
building on the land. 

The sale took place on 14th October 1929, and 
defendant 6 was the highest bidder. On 23rd Janu¬ 
ary 1930, the Collector sanctioned the sale to him 
and ordered that possession should be given. In this 
order, Ex. 250, the Collector said “we cannot take 
any action regarding the building on the land.*' 
Defendant 6 actually got possession from Govern¬ 
ment on 2nd May 1936. Shortly after that, on 21st 
1930, we have a report of the Mamlatdar, Ex. 247, 
pointing out that the order for sale in 1916 bad 
said nothing about restricted tenure and suggesting 
that condition No. 13 containing the prohibition 
against alienation was not struck out from the 
printed list of conditions owing to the mistake of a J 
clerk. The Mamlatdar said that Vishnu defendant 1 
had objected to execute a kabuliyat on the restricted 
tenure. He said that the condition had not been 
soored out on the occasion of the second sale also 
and the new purchaser had accepted the condition, 
but he wanted to know why the condition was im¬ 
posed. This report was forwarded by the Assistant 
Collector who stated that as the new purchaser had 
purchased under the restricted tenure nothing need 
be done. The Collector, however, ordered on 10th 
June 1930, that as no order about restricted tenure 
had been made, it was a mistake to insert the con¬ 
dition, and therefore a new kabuliyat should be ob¬ 
tained. That was done, so that defendant 6 now 
holds the site as transferable property. 

The plaintiff’s case, which the trial Court has 
accepted, is that the Collector had no power to can- /; 
cel the grant to Jaokar and defendant 1, that the 
subsequent grant to defendant 6 may be ignored and 
that title duly passed from defendant 1 to Himatlal 
Manji & Co. and so to the plaintiff. The learned 
Judge's reasoning is this. According to him build¬ 
ing sites cannot be granted on restricted tenure. 
Everyone knew that Jaokar wanted the land for 
building, so that it was understood that the grant 
was to be unrestricted. The clause in the conditions 
of auction was left in by tho mistake of a clerk. 
There was no justification therefore for calling on 
defendant 1 to execute a kabuliyat containing this 
condition, and moreover it was oontrary to natural 
justice to set aside the grant without notice to the 
real owner, Himatlal Manji A Co. 

This is not altogether a correct statement of the 
position. The learned Judge is wrong in saying that 
building sites cannot be granted on restricted 
tenure Rule 43 of the Land Revenue Rules of 1921 
provides that the land may be granted on an inalie-i 
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nable tenure, though it also says that “save in 
^ special cases in which the Collector with the sanc¬ 
tion of Government otherwise directs, or in certain 
localities, building sites shall be granted in perpe¬ 
tuity and shall be transferable/' The rule also pro¬ 
vides for the taking of a kabuliyat from the grantee 
in one of two specified forms. It is clear from these 
forms F and H in the appendix to the rules that 
one of the objects of taking a kabuliyat is to get an 
undertaking for payment of the land revenue. As 
no special order seems to have been passed under 
R. 43, the Collector ultimately took the view that 
the condition prohibiting alienation should not have 
been inserted. But there is no reason to suppose 
that there was any definite understanding about 
this matter when the sale took place. Condition 
No. 13 may simply have been overlooked. The 
statement in the Mamlatdar’s report of 21st May 
b 1930, that Vishnu's main objection to the passing 
of a kabuliyat was this condition about restricted 
tenure is a little difficult to reconcile with his earlier 
report Ex. 245 dated 27th March 1928, in which 
he said that Vishnu was evading service of the 
notice. But supposing that this was Vishnu's reason 
for declining to execute a kabuliyat, it can hardly 
be said to be sufficient. As Dewan Bahadur Shingne 
who appears for the appellants says, the proper 
course for him was to move the authorities to delete 
the condition, which would probably have been 
done in his case as it was in the case of defendants. 
As for the fact that no notice was given to Himatlal 
Manji <fc Co., there is no evidence that the revenue 
authorities were aware of the transfer to him. It 
was not reported to the village officers for entry in 
the Record of Rights until January 1931. 

c We have been referred to various sections of the 
Bombay Land Revenue Code, viz., Ss. 62 , 68 and 
79A in support of the appellants' contention that 
the cancellation of the grant was within the Col¬ 
lector's powers. Mr. Rele for the plaintiff on the 
other hand relies on S. 172 whioh says that after 
confirmation a sale becomes absolute as against all 
persons whomsoever. We think, however, that as 
Government has not been made a party it would be 
futile to consider the question. We cannot be sure 
that all the relevant facts are before us, nor even 
that the legal position has been correctly stated. No 
decree which could bo passed in this suit could be 
binding on the revenue authorities who would be 
entitled to treat defendant 6 as the owner of the 
site until the orders cancelling the grant to defen- 
dant 1and re-grantmg the site to defendant 6 are 
sot aside in a properly constituted euit. Mr. Relo 
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lost his right to the Iaod, was entitled as against 
Government to remove the building or else to be ^ 
allowed compensation for the value of the building 
at the option of Government. His successor in title 
must, we think, have the same right against defen¬ 
dant 6. That of course is subject to the finding on 
the question of adverse possession which has now 
to be considered. 

It is common ground that the suit properties be¬ 
longed to defendant 1 and that his brothers had no 
interest in them. The sale deeds by which he pur¬ 
chased them are on record. Exhibit 201 is a notice 
which he sent to his three brothers in the year 1922 
announcing his separation from the family, giving 
up his right to any share in the family property, 
and agreeing to pay some of the debts of his brother 
Bhaskar, but disclaiming liability for any future 
debts. Exhibit 97 dated 30th October 1922, is a 
declaration made by defendant l's three brothers / 
before a Notary Public in which they renounced all 
interest in the properties of defendant 1 , i. e., the 
properties now in suit. They admitted that they 
were his self-acquired properties and that he was 
the sole owner. Defendant 6 has stated in hie evi. 
dence that Shankar defendant 3 separated in 1923, 
but Bhaskar and Vitbal and their sons remained 
joint. In 1929 Shankar brought a suit against 
Bhaskar, Vithal, Vishnu and Himatlal Manji & Co. 
The Marwari firm was impleaded as the mortgagee 
of some property at Bassein. The suit was for pos. 
session of a third share in the family properties. 
The plaintiff Shankar alleged that Vishnu, then 
defendant 3, had relinquished his share in these. 
Vishnu did not put in an appearance and apparently 
Shankar was not able to prove the relinquishment 
So that on the evidence it was held that he was . 
entitled not to ODe-third but to one-fourth. But 9 
the point to be noticed is that the properties 
now in suit were not included in Shankar's 
suit, and, as I say, it is common ground that these 
wero the property of defendant 1. In attempting to 
sot up adverse possession the appellants are faced 
with the obvious difficulty that the suit is brought 
wrthm 12 years of the sale by defendant 1 toHima- 
tlal Manji Co. Tho sale was in July 1926 The 
suit was brought in April 1938. It has not been very 
seriously disputed on behalf of the plaintiff that 
tbere has been adverse possession since the Mar- 
wans become the owners. Their interests appear to 
be confined to Bombay and they have done little or 
nothing in connection with this property. But in 
order to make out adverse possession for the statu- 
lory period the appellants have got to show that tho 
possession of the contesting defendants became?! 
adverse while defendant 1 continued to be the owner 
and beforo ho sold to the Marwaris. 

Defendant 1 appears to have spent most of his 
time in Bombay. He is desoribed by defendant 6 as 
being a very fashionable” person, by whioh he 
seems to mean sophisticated, or the omS of 
<»nntnfied. Ho apparently had no use for Restate 

^ J !a ad r rg ° X T? ept as a plac0 where ho oould get 
some shoo hug. Itis in evidence that ho made oooa- 

Biona 1 visits to his family home. One of thewit- 
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n llhR 1 ' . A1, the othor witnesses say that he stayed 
in the family house. He had mortgaged all thaw 
properties to the Marwaris in 1922 and 1923 and 
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a 8e8810n *. In 1927, ^ben one Kadam got the suit 
properties attached in execution of a decree against 
defendant 1, they asserted their ownership and got 
the attachment set aside. In December 1930, and 
January 1931, they got their names entered in the 
record of rights as purchasers. Apart from that they 
did nothing at all and it seems that they never 
received an anna of income from the estate. Under 
the circumstances it was very easy for the defen¬ 
dants to get into possession and it is not seriously 
disputed that for several years at any rate after the 
date of the Marwari’s purchase their possession has 
been adverse to the owners. But that would not be 
sufficient to make up the statutory period. On the 
face of it it seems to be somewhat unlikely that 
defendant l’s relations would conceive the idea of 
setting up a title hostile to him from the very 
beginning. It is quite clear that he had not abau- 
b doned this estate which was his separate property 
as he had abandoned his 6hare in the family pro¬ 
perties. The probabilities seem to be somewhat 
against the theory that their possession was adverse 
prior to 1926, and it is necessary to scrutinise the 
evidence with some care in order to ascertain whe¬ 
ther it really does carry the adverse possession suffi¬ 
ciently far back. 

The evidence which the appellants have produced 
is both documentary and oral. But the documentary 
evidence on examination turns out to have very 
little value. There are receipts for the payment of 
assessment first by Bhaskar and then by one or the 
other contesting defendants from 1923 to 1938. So 
far as we have been able to make out, these relate 
to all the suit properties, but the payment was made 
in the name of the owner, i.e., firstly, defendant 1, 
c and afterwards Himatlal Manji & Co., after the 
transfer to them was notified. Payment of assess¬ 
ment therefore proves little or nothing. There are also 
five rent notes taken from various tenants by Bhaskar 
in the years 1924 and 1925. They are Exs. 217, 
224, 225, 231 and 232. In all of these the fields are 
described as belonging to Bhaskar. But it is curious 
and somewhat suspicious that there are no rent 
notes except for these two years, all, except one, of 
1924. It is 6till more suspicious that the rent notes 
were not shown to the village officers and none of 
the tenants were entered in the tenancy register. 
Moreover, Mr. Rele for the plaintiff has pointed 
out other difficulties in connexion with these docu¬ 
ments. Two of them, Exs. 222 and 225 are in res¬ 
pect of survey Nos. 101 and 102. These survey 
numbers are mentioned in the plaint, but there is a 
note in one of the extracts from the record of 
d rights, Ex. 118, that the name of the purchaser, 
Himatlal Manji <fc Co., could not be shown against 
these survey numbers because they had never stood 
in the name of defendant 1. There seems, therefore, 
to be some doubt as to whether these really formed 
part of the estate of defendant 1 which is what the 
defendants claim to have adversely possessed. 
Another rent note, Ex. 224 is for two portions of 
survey No. 1 which do not appear to be included in 
the suit lands at all. Similarly, Ex. 217 is in res¬ 
pect of portions of four survey numbers, but only 
two of these plots are mentioned in the plaint. 

Mingel, defendant 14 is one of the witnesses who 
has been examined and he claims to have been in 
possession of two plots, being parts of survey No. 36 
and survey No. 55 for 14 or 15 years as a tenant of 
the Parulekars, i. e., the defendants. His name 
appears in the tenanoy register but only in the year 
1931-32. The appellants have failed to produce the 
tenancy registers for the commencement of the 
material period, but there is one on record which 


shows that prior to 1931-32 most of the suit lands 
were shown as being cultivated by the owner. The 0 
tenancy'registers therefore even taking those that 
the appellants have thought fit to produce, are not 
really consistent with their case that they have 
beeD cultivating these lands through tenants for 14 
or 15 years. 

Another witness Balkrishna claims to have been 
in possession of parts of survey Nos. 58 and 70 for 
15 or 16 years. But he also is not shown in the 
tenancy register prior to 1931-32. He has spoken 
about the rent under Ex. 217, He says it was exe¬ 
cuted by hia aunt, but, as I have pointed out, it 
refers to two plots which are not part of the suit 
properties. Witness Yeshwant is now in occupation 
of plots of survey Nos. 18 and 22. He says he has 
been the defendants' tenant for four or five years. 
His evidence therefore is of little value so far as he 
himself is concerned. He says that one Babaji / 
Amberkar was cultivating the lands before him for 
nine or ten years. But this Babaji has not been 
examined. Though his name appears in the tenancy 
register in recent years, there is nothing to show 
that it was there when defendant 1 was the owner. 
The evidence of these tenants only relates to a com¬ 
paratively few of the survey numbers in suit. No 
doubt defendant 6 in his deposition has made a 
general statement that all the properties of Vishnu 
were in the possession of the contesting defendants 
and were either cultivated personally or through 
tenants. But it would be unsafe to rely upon a gene¬ 
ral statement of thi3 kind without something defi¬ 
nite to support it. The possession required must be 
adequate in continuity, in publicity and in extent to 
show that it is possession adverse to the competitor. 
The classical rule is that the possession should be g 
nec vi nec clam ntc •prtcario. This well settled 
principle has been re affirmed in two recent cases 
by the Privy Council, 61 I. A. 78* and 62 I. A. 40, 4 
where it is also pointed out that it is not necessary 
that the adverse possession should be shown to have 
been brought to the knowledge of the owner. It is 
sufficient that the possession should be overt and 
without any attempt at concealment, so that 
the person against whom time is running ought, if 
he exercises due vigilance, to be aware of what is 
happening. In the present case we are not satisfied 
on our scrutiny of the evidence that the defendants' 
possession was adequate in continuity, in publicity 
and extent to show that it was possession adverse to 
defendant 1 such a3 to put him upon inquiry. The 
evidence is not sufficiently definite and convincing 
to justify us in taking the view that prior to 1926 
the defendants had set up a title of their own in " 
respect of all or indeed any of the fields in suit. 

As regards the bungalow, defendant 6 has deposed 
that Bhaskar and Vithal started a shop in the 
name of Parulekar Brothers in 1923 and that they 
and their 6ons have been in possession ever since. A 
witness Dattatraya, who has a shop next door, says 
that Parulekar's shop has been there for 15 or 16 
years. Ganpat who is a servant in the shop and 
writes the accounts puts the period at 10 or 15 
years. He himself has only been there for six years. 

A more important witness is Pandurang who is the 
mistri or contractor who built the bungalow and 
the godown which was erected about 1929. In tne 

3. ('34) 21 A.I.B. 1934 P.C. 23 : 147 I. O. : 61 
Cal. 262 : 61 1.A. 78 (P. C.), Secretary of State v. 

Debendra Lai Khan. u 

4 . ('35) 22 A.I.R. 1935 P. C. 36 : 153 I.C. 929 : 14 
Pat. 327 : 62 L A. 40 (P. C.), Srischandra Nandy 
v. Baijnath Jugal Kishore, 
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3 Judge’s record of his evidence there is nothing 
about the shop but the vernacular deposition con- 
tains a statement that the shop has been there for 
15 years. A statement to the same effect is made by 
Gopal, n trader who deals with Parulekar Brothers. 
But, as the learned trial Judge says, these state¬ 
ments are very vague, and in the absence of any¬ 
thing more definite, preferably in writing, it would 
be very difficult to hold that adverse possession 
prior to 1926 has been established. 

ft is unfortunate for defendant 6 that lie has not 
been able to produce any account books of the shop 
prior to the year 1930-31. It is possible of course 
that the old accounts have been lost or destroyed. 
But the fact remains that there is no documentary 
evidence, aDd the ora! evidence is too indefinite to 
be convincing. In the case of the bungalow tbere- 
fore, as in the case of the fields, we agree with the 
3 finding of the trial Court that adverse possession 
has not been established by satisfactory evidence. 

On behalf of the appellants a point was urged in 
connexion with the godown, According to defen¬ 
dant 6 this was built in 1929. Pandurang Mistri 
says he built it about ten years before ho gave evi¬ 
dence. which was in November 1939. Defendant 6 

fnon hll , he s!te at the auction on 14th October 
1929. We should have no difficulty in holding, if it 
were necessary, that the godown was built after the 
transfer to him and that therefore S.51, T. P Act 
wou d apply, and if defendant 6 were evicted ho 
would be entitled to get the value of the improve¬ 
ment or other compensation as provided in that 
section. In the view we take of the oaso, however 
no question under this section arises. Wo hold that 
on tbe materials before us defendant 6 ia the owner 
C of the site survey No. 126B. There is no question 

erected 6V ' Cled ,r ° m th ® flit ° ° r the 8 odown 

The result of our findings is that the decree of 

tbe , 13be modi8ed as follows : Sur- 

vey No. 120B is to be deleted from the properties in 

entitkdta K 9h0Ul i b ® declared thft t plaintiff is 
“ Hi" ^ , ramo . V8 the materials of the bungalow, 
(not the godown), or to receive compensation at the 
option o defendant 6. The amount o! compensation 

lik 8 '!™'! u'° execution. The words ^n three 
months timo should be deleted from the ordor ns 
to recovery of possession. In other respects the 
J! confirmed. The appellants have partly 

as My? ££&, 

, ff»«“£l 7 ,SS' r b T “ d 

_ Decree modified. 
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Ohagla J. 

Meghji Hirji d Co. — Plaintiffs 

v. 

Mangilal Gordhandas — Defendant. 

i942. 11 N(> ' 1302 0f 1941, Deoided on 18th March 
1879) D Ss kk li an an A cl g ?? U \‘ UriS , tS ’ Re,lef Act < 17 of 

can take pica of agriculturist^‘hls'own'dghJr 

tWuJ transaction, to take up in hla own rieht 
the defence of an agriculturist under S. II o oV 

^ 1938 a " d CS8)J25 a. i/jfSaa 

1942 BUI [P 82,4 1 P 822 4 


(b) Evidence Act (1872), S. 114—Point not 
taken—Inference is that it was not tenable. 6 

Where a point could have been obviously taken 
before the Court for the decision of a suit and that 
point has not been taken the natural inference is 
that point was Dot taken because it was not tenable. 

[P 322cj 

M. J. Mehta and V. G. Mobile —'for Plaintiffs. 

M. V. Desai and S. T. Desai — for Defendant. 
JUDGMENT. —This suit has been filed bv the 
plaintiffs on the allegation that Gordhandas Jitmal 
the father of the defendant, had appointed them 
as commission agents and pacca adatias to effect 
forward transactions in diverse commodities on hi« 
behalf in Bombay. Tbe plaintiffs allege that an 
account in respect of tbe dealings was made between 
the plaintiffs and Gordhandas Jitmal on 26th Janu. 
ary 1940, when a sum of Rupees 15,092-10-3 was f 
found due and owing by tbe deceased to the plain- ' 
tills, and on the same day a promissory note pro¬ 
mising to pay Rs. 11,000 was passed by thedeceaBed 
in favour of the plaintiffs. The present suit is filed 
against the defendant as the heir and legal repre 
sentative of Gordhandas Jitmal (or the recovery of 

omkT DCe i! nder the Promissory note dated 
26th January 1940. The relief against the defendant 
is restricted to the payment of the amount oat of 
the estate of his deceased father come to his hands 
In the written statement the defence taken by the 
1®‘i nda ?‘ “ tbat h ® is an agriculturist, that he 

I,T ! L 1 * 004 P" no ‘P al| y by agrioulture, and 
that this Court has no jurisdiction to try the suit. 

Other defences are also taken on the merits. I 

trie!?^ fl tbB ‘ , t , h# - ,ssoe I 18 t0 i ur 'S d ' 0 tion should be 
tried as a preliminary issue. 

contends that tbe defendant ia not * 

entitled to avail himself of the benefit of the 

Dekkban Agriculturists' Relief Act, 1879. His con- 

|?“ tl ° 1 “.‘ 9 ,. tbat tb c transaction in suit was between 

the plaintiffs and the defendant’s father, that the 

defendant had nothing whatever to do with the 

transaction, and that the.rolief claimed is not 

h?m D ^ IS® ? efe ? dant p0rsODal, y but only against 
Mahtf iwi V r . e P re3 ? tativa 01 h 's father. Mr. 

oription referred*hTh? S! 3? ok' (w)^ *DekkhaQ °Avri 

the “transaS 6f C0Dtends tha ‘« only then 

the transaction is between the plaintiff and the 

defendant that under S. 11 the (Surt would have 
?i a oSr Ct tHai to V r V h . B 8Qit - Now . looking to S. 11, 

°’ ear tha *. w bat It provides is that the Court 

Oription 1 JU ™ dlotio c n t0 tT S suits of the des- 
ciiption mentioned in S. 3, cl. (w) InstAAd a# » 

° ?t q 11 t\ he suits mention «i in S. 3, ol. ( W ) 1 
seriatim in S. II, the Legislature more com nendi* 

°n d wW?h re th° r 3( T ,t0 indicate the oaturo ofsuits 

tSK ? 01- in r!L h r ItTay^SSat 

si he resides - in 

Oou!t d °I am ffi?° "ifi® the jurisdiotion of this 
mentioned ?n S 3 8 Tto* ?“* ° f ‘ he das °ription 

a - 55 ^ *“■ »“zbsssz 
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Q authority that our Court has construed this section 
in the manner I have indicated. There is an un¬ 
reported judgment of Blackwell J. in 0. C. J. Suit 
No. 1904 of 193&1 where one of the defendants who 
was originally sued died pending the hearing of the 
suit and his legal representative was brought on the 
record. Counsel on his behalf contended that he 
was an agriculturist within the meaning of the 
Dekkhan Agriculturists* Relief Act and that, there¬ 
fore, the Court had no jurisdiction to try the suit. 
It was strongly urged that that defence was not 
open to him as he had come on the record by devo¬ 
lution of interest due to death, and under 0. 22, 
Civil P. C., it was not open to him to take up a 
defence which was not open to the original defen¬ 
dant. Notwithstanding this argument, Blackwell J. 
held that it was competent to the newly added de¬ 
fendant to take up the defence that the Court had 
b no jurisdiction. It is clear that the facts before 
Blackwell J. were much less favourable to the argu¬ 
ments advanced by Mr. Desai than the facts in this 
case. 


In 39 Bom. L. R. 1172, 1 2 * * the facts that came up 
for decision before Kania J. are also identical with 
the facts in this case. There the plaintiff sued to 
recover a sum of Rs. 12,000 due to him from defen¬ 
dant 1 firm. One Gangaram, who was alleged to be 
a partner in that firm, had died prior to the insti¬ 
tution of the suit leaving him surviving a minor son 
Vasant.and he was brought on record as defendant 2 
as the heir and legal representative of the deceased 
partner. On behalf of the minor Vasant it was con¬ 
tended that he was an agriculturist and, therefore, 
the Court had no jurisdiction to try the suit. On 
behalf of the plaintiff it was urged that it was not 
c open to a minor to take up the defence of want of 
jurisdiction on the ground that he was an agricul¬ 
turist. Kania J. rejected the contention of counsel 
for the plaintiff and held that it was open to a minor 
to take up that defence. It is important to note that 
although the plaintiff strenuously resisted the ap¬ 
plication of defendant 2 that the Court bad no juris¬ 
diction because defendant 2 was an agriculturist on 
the ground that he was a minor, it was never sug¬ 
gested to the Court that it was not open to defen¬ 
dant 2 to take up this defence because he was merely 
a legal representative and the transaction was not 
between the plaintiff and him but between the 
plaintiff and the original defendant. Now, it is a 
well known canon of interpretation of judicial deci¬ 
sions that where a point could have been obviously 
taken before the Court for the decision of a suit and 
that point has not been taken, that point was not 
d taken because it was not tenable. Mr. Mehta has 
urged that Kania J. has not directly held that 
it is open to a person sued in a representative 
capacity to avail himself of the benefit of the 
Act. But the very fact that counsel at the bar did 
not urge this contention implies that the point was 
conceded by counsel for the plaintiff and, therefore, 
it was not argued and no decision sought from the 
Court. Further, underlying the decision of Kania J. 
is the clear assumption that it is open to a legal 
representative to raise the plea under the Act in his 
own right. Apart from these decisions, I have no 
hesitation in holding on the relevant sections of 
the Act that a legal representative of a party with 


1. O.C. J. Suit No. 1904 of 1938, decided by Black- 
well J. on 4th April 1941, Lakhaji Dolaji <t Co. v. 
Ishwarappa Malleshiappa Manvi. 

2. (*38) 25 A.I.R. 1938 Bom. 96 : 173 I.C. 751 : 89 

Bom. L. B. 1172, Mahadev v. Firm Ramohandra 

\ithal. 


whom the plaintiffs had transactions on which the 
suit is based is as much entitled to take up the 6 
defence that he is an agriculturist within the mean¬ 
ing of the Act as the party himself would have had. 

In coming to a decision on issue 1 accounts will 
have to be taken, and issue 2 would depend upon 
the result of these accounts. I, therefore, direct that 
the suit be referred to the Commissioner for the 
taking of accounts of the income of the defendant of 
the last three years prior to the filing of the suit 
from both agricultural and non-agricultural sources. 
The suit was filed as a short cause and came on for 
hearing and final disposal on 19th November 1941, 
The defendant then filed his written statement and, 
as I have already pointed out, he there took up the 
defence that this Court had no jurisdiction on the 
ground that he was an agriculturist within the 
meaning of the Act as he derived his livelihood 
principally from agriculture. On that written state- f 
ment normally the order would have been a refer¬ 
ence to the Commissioner straightway to ascertain 
the income of the defendant. At the hearing of the 
short cause Mr. Mehta for the plaintiffs wanted the 
suit to be transferred to the list of long causes as he 
contended that that defence was not open to the 
defendant and that until that point was deoided an 
order for reference to the Commissioner should not 
be made. This suit has come on today’s board and 
has been heard only on the point taken up by Mr. 
Mehta, and Mr. Mehta has failed in his contention. 
The costs therefore incurred today have been 
entirely due to the contention taken up by the 
plaintiffs and but for this contention, as I have al¬ 
ready 6aid, there would have been a referenoe to 
the Commissioner on 19th November 1941, and 
today’s hearing would have been absolutely unneoes- g 
sary. I do not see why, whatever the results of the 
reference may be, the defendant should bear the 
costs incurred today. I, therefore, order that the 
plaintiffs should pay to the defendant the ooets of 
today's hearing. Further costs and further directions 
reserved. 

r.K. Order accordingly. 


A. I. R. (29) 1942 Bombay 322 

Broomfield and Sen JJ. 

Mahadevappa Somappa Bhusaraddi — 

Plaintiff — Appellant 

v. 

Dharmappa Sanna Ningappa Bhusa¬ 
raddi and another — Defendants 1 
and 2 — Respondents. 

First Appeal No. 45 of 1940, Decided on 16th 
nuary 1942, from decision of First <Diass Sub- 
dge at Dharwar, in Special Suit No. 61 of 1937. 
(a) Civil P. C. (1908), S. 11 -Litigatlng under 
me title—Term illustrated. 

One B, a distant agnate of S, brought a suit in 
28 for a declaration that the adoption of M by 
, the widow of S, was invalid. A 
U obtained by R declaring that the adoption of 
was null and void, as under the law of adoption 
en understood D had no power to adopt without 

ithority of her husband S. In j 932 ,^ 6 ^ “as 
lange in the law of adoption. In 1935 M was 
ain adopted by D and then a siut was brought by 
: for declaration that he was the adopted son of S. 
Held that M was not litigating uni er the same 
tie. The title that he sought to make out * n ‘ h 
;o suits had, according to him, been derived from 
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_ different trAnsaotiona. Prima facie, therefore, his 
title in each suit, though of the same natore in 
both, was different : S. A. No. 892 of 1939, Bel. on. 

[P 323 f t g) 

No Court could presume that the law relating to 
adoption would remain unaltered for all time or 
would be expected to make an unqualified pro. 
nouncement aa to a party's legal capacity to act in 
a specific manner on a future date: 26 Bom. 25. 
Rel. on. [P 324c] 

D's right to adopt for all years was not alleged 
nor decided in the earlier suit : 21 All. 505 (P. C.) 
and ('28) 15 A. I. R. 1928 Cal. 777 (F. B.), Rel. on. 

C. P. c. - [P 324fl 

('40) Chitaley, S. 11 N. 70 Pts. 11a, 13. 

('41( Mulla, Page 71 Pt. (j). 

b <*>) Civil P. C. (1908), S. II—Scope. 

Where the cause of action is different, an earlier 
decision on the interpretation of the law will not 
operate as res judicata : 1926 A. C. 94, Foil.-, 
1926 A. C. 155, Disling.-, Case law referred. 

c. p. c_ tP * 24d ‘ e] 

(’40) Chitaley, S. 156 N. 11. 

('41) Mulla, Page 61 Pt. (u). 

H. C. Coyajtt and G. R. Madbhavi — 

for Appellant. 

Q-**- Thakor, G. P. Murdeshwar and R. N. 
Gundil; and K, R. Bengeri —for Respondents 
1 and 2 , respectively, 

S n N w — ? h ,‘ 3 waa “ suil the plaintiff, 
appellant for a declaration that he was the validly 

« adopted son of Sotnappa, the deceased husband of 
defendant 2. The part of his oase with whioh we 
are now concerned is as follows. Somappa and 
Basavanneppa ware two brothers in a joint Hindu 
family. Both of them died in December 1911 
Basavanneppa dying unmarried and Somappa leav' 
ing behind him his widow Dyamavva, defendant 2 . 
Defendant 2 adopted the plaintiff on 3rd Ootober 
1927, and there was an adoption deed whioh was 
registered a few days later. In suit No. 50 of 1928 
brought by defendant 1, who ia a distant agnate of 
Somappa, there waa a compromise decree to the 
lbat tba “^option wae null and void, the 

T Ch ““P™ 01 * 96 heioR that under the 
law of adoption as understood then defendant 2 had 

hnJ3 r to t ? dopt Wilhou ‘ the authority of her 
husband or the consent of his undivided coDarce 

<1 i hat no 07 ‘dence was available to^how 

d 2 had 8°tsuch authority orconsent. 

aas.sjs.trtaasitij 

by defendant 2 during; her lifetime* t* • ^ 

=f isiSHH 

ground the adoption was valid in law It held tu 

Sr h “ a “ er t direct| y aDd BuStioSy S 

“ h “• ■«“« «• ">• wh. t hVj.i“ ; 
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had the power to adopt Aa decision on this ques- 6 
tion waa held barred, the plaintiff’s suit failed. The 
learned Judge held that 22 Bom. 6691 relied on by 
the plaintiff, wag inapplicable, and he applied the 
principles in 23 Bom. L. R. 749,3 33 Bom. L. R. 
1443 s and 56 Cal. 723.* In the result the plaintiff's 
suit wag dismissed with cost9, 

Mr. Coyajee on behalf of the appellant has not 
disputed the proposition that the decree in a former 
suit based on a compromise has to all intents and 
purposes the same effect, so far as the rule of res 
judicata is concerned, as a decree passed per in- 
vitum (36 Bom. 283*). The question that arises 
under S. 11 , Civil P. C., is whether any matter 
directly and substantially in issue of Suit No. 50 of 
1928 between tbe parties litigating under the same 
title as in the present suit, which was heard and 
finally decided in that suit, is now again directly 
and substantially in issue in the present suit. Ac- ' 
cording to the learned trial Judge such a matter is 
the question whether defendant 2 had the power to 
adopt. In suit No. 50 of 1928 the plaintiff was the 
present defendant 1 , and defendants 1 and 2 in that 
suit are, respectively, the plaintiff and defendant 2 
in the present suit. There is no doubt, therefore, 
that the two suits were between the same parties. 
One question that arises is whether these parties 
are litigating under the samo title. In suit No. 50 
of 1928 Mahadevappa, i.e., defendant 1, claimed to 
have been adopted as Somappa’s son in 1927. In 
the present suit he olaims to have been adopted as 
Soraappa’s son in 1935. It seems to me difficult to 
t ^, e . refo . r ®' that he * 9 ^tigating under the same 1 
title. The title that he has sought to make out in* 
the two suite has, according to him, been derived! 
from different transactions. Prima facie, therefore 9 
his title in each suit, though of the same nature in 
both, ,s different. In S. A. No. 892 of 1939.® which 
\ d !f ,ded s ‘ u, nff singly, tho facts were somewhat 
similar to those in the present suit, and I held that 
the partieg there could not be said to be litigating 
under the same title in the two successive suits. As 
regardg the defendant's power to adopt, can it be 
said that the samo question, as arises in this case 

iQooVf ^rd ? Qd W U 9 deci(led in suit No. 50 of 
1928 ? In 26 I. A. 175^ a dictum of Willes J in 

(1865) 18 C. B. (N.S.) 255® at p. 270 is thus quoted 
\P» iojj : 

“The conditions for the exclusion of jurisdiction 

° f J®?! 1 ! ndi0ata Rra ' tha ‘ ‘ b e samo 
identical matter shall have come in question already 

ma Court of competent jurisdiction, that the matter 

£2 SStijZEFr**- »»<< “»«'•"»«>»™ „ 

f!S a 2 ?'T* ® 69 * 1 Cbamanlal v. Bapubhai. ' 

2. ( 21) 8 A. I. R. 1921 Bom. 87: 84 I C 162' 45 

Sax™ 26 * 23 B# “‘ L ‘ R * ?49 ' ^ram v 

3. ('31) 18 A LR. 1931 Bom. 570: 135 I.C. 470: 33 
Bom. L. R. 1443, Keshav v. dangadhar. 

4 ci 2 2L 15 ,*'H' - 19 *® Cal - 7 ?7: 115 I. C. 693: 56 
Cab 723. 48 O.L.J. 327: 83 C. W. N. 126 (F, B.) 

S T 7IT) 86 & bL B mV* to S T ry r V ' KoJar Natb Halda7 ’ 

950 nhln t 8 »' 12 I' C ' 535: 19 L- R. 
m Bhaishankar Nanabhai v. Morarji Kashavji 

6 ;S!! d T Appeal 892 °* 1939. decided by Sen J 
"?Wppr ry Maha/udrapi 
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a Id 56 Cal. 723* Rankin C. J. remarked (p. 736): 
In any case in which it is found that the matter 
directly and substantially in issue has been directly 
and substantially in issue in the former suit and 
has been heard and finally decided by such Court, 
the principle of res judicata is not to be ignored 
merely on the ground that the reasoning, whether 
in law or otherwise, of the previous decision can be 
attacked on a particular point. On the other hand, 
it is plain from the terms of S. 11 of the Code that 
what is made conclusive between the parties is the 
decision of the Court and that the reasoning of the 
Court is not necessarily the same thing as its deci¬ 
sion. The object of the doctrine of res judicata is 
not to fasten upon parties special principles of law 
as applicable to them inter se, but to ascertain their 
rights and the facts upon which these rights directly 
substantially depend ; and to prevent this ascer- 
^ tainment from becoming nugatory by precluding the 
parties from re-opening or recontestiDg that which 
has been finally decided.” 

In the plaint in suit No. 50 of 1928 it was stated 
that defendant 2 being the widow of an undivided 
coparcener bad no right over the property and had 
no power to make any adoption. In para. 2 of the 
decree, on this point it was stated that “under no 
circumstances had the defendant any right under 
the law to make an adoption.** The wording of both 
these passages no doubt appears at first sight to re¬ 
fer to defendant 2’s general power to adopt, includ¬ 
ing her power to make an adoption in future. But it 
appears to us improbable that the plaintiff asked 
the Court to consider the question of defendant 2's 
power to adopt throughout her lifetime. The prayer 
clause in the plaint shows that he wanted a decla- 
c ration that defendant 2 had no right to adopt defen¬ 
dant 1 and that the adoption of the latter was void. 
The decree also, after saying, “Under no circum¬ 
stances had the defendant any right under the law 
to make an adoption,” stated, “Therefore, the 
adoption of defendant is illegal and void.'* No Court 
could presume that the law relating to adoption 
would remain unaltered for all time or would be 
expected to make an unqualified pronouncement as 
to a party's legal capacity to act in a specific manner 
on a future date. 

In 26 Bom. 25, 9 the plaintiff, a khot, sued to 
recover thal (rent in-kind) from the defendants for 
the years 1898-99 including the rent for the betel- 
nut trees growing on the land. The question arose 
whether the claim in respect of the betel-nuts was 
res judicata owing to a decision in a prior suit be- 
, tween the same parties, the plaintiff having claimed 
in it inter alia tho rent for the betel-nuts for the 
year 1897-98. In that suit the plaintiff had alleged 
that the defendants were liable to pay thal to the 
plaintiff “according to practice” without alleging 
what the rate was according to practice or that 
according to practice the defendants were liable to 
pay thal with respect to betel-nuts. Chandavar- 
kar J., held that as the defendants’ liability in 
respect of betel-nuts not only for the year 1897-98 
but for all years “according to practice” had not 
been alleged, and therefore had not directly and 
substantially been in issue in the previous suit, the 
claim in the second suit was not barred by res judi¬ 
cata. In our present case also, it doe3 not appear to 
us that the defendant’s right to adopt for all years 
was alleged or decided in the earlier suit. 

There are certain authorities to the effect that an 
(earlier decision on an issue of Jaw, though the cause 

9. (’01) 26 Bom. 25 : 3 Bom. L. R. 450, Vishnu 
v. Ramling. 


of action in a subsequent suit is different, is res' 
judicata, e. g., 56 Cal. 723,* 23Bom.L.R. 749-’ and C 
33 Bom. L. R. 1443. 3 We have, however, been re¬ 
ferred to two English cases, (1926) A. C. 9410 an( ] 
(1926) A. C. 155.11 Mr. Coyajee has relied on the 
first and Mr. Thakor on the second of these two 
cases. In (1926) A. C. 94,1° the question for deter¬ 
mination was as to the correct method of ascertain¬ 
ing the annual value of the mine of the appellants 
for rating purposes for the years 1919, 1920 and 
1921, and the question turned upon tho construc¬ 
tion of a section of the Local Government Act, 1919 
of New South Wales. The company had been assess¬ 
ed for the previous years, 1917 to 1919, on a 
particular construction of the section, and that con¬ 
struction had been upheld by tho High Court of 
Australia. The same method of assessment was 
adopted for the years 1919 to 1921 and was upheld 
by the Supreme Court. The assesses company ] 
appealed to the Privy Council. It was contended 
that the question as to the method of valuation was 
res judicata. But their Lordships said (p. 100) : 

“There i3, however, no substance in this conten¬ 
tion. The decision of the High Court related to a 
valuation and a liability to a tax in a previous year, 
and no doubt as regards that year the decision could 
not be disputed. Tho present case relates to a new 
question, namely, the valuation for a different year 
and the liability for that year. It is not eadtm 
queztio , and therefore the principle of re3 judicata 
cannot apply.” 

This case shows that according to the English law 
an erroneous decision on the interpretation of a 
statute does not operato as res judicata; and there 
appears to be no reason to think that S. 11, Civil 
P. C., lays down a different principle of law. In $ 
(1926) A.C. 15511 there,had been an assessment on 
the annual income of an estate in Australia, divi¬ 
sible under a will between the testator’s daughters, 
for tho financial year 1918-19 under the Land Tax 
Assessment Act of Australia; and the trustees who 
wero administering that estate claimed under a 
section of that Act a deduction of £5,000 in respect 
of the shares of each daughter. The case having 
been stated for the opinion of the Full Court of the 
High Court upon the questions (1) whether tho 
shares of the joint owners wero tho original shares 
within tho meaning of that section, and (2) how 
many deductions of £5,000 should be made, the 
answers returned by the Full Court were, (1) tho 
shares of tho six children surviving at the date of 
the assessment and (2) six; and judgment was enter¬ 
ed accordingly. In tho next year, 1919-20, tho Com- ^ 
missioner of Taxation allowed only one deduction 
of £5,000, contending that the beneficiarie3 were 
not joint owners within tho meaning of that Aofc. It 
was held that although in the previous litigation no 
express decision bad been given whether the bene¬ 
ficiaries were joint owners, it being assumed and 
admitted that they were, tho matter so admitted 
was fundamental to the decision then given, and 
tho Commissioner was estopped from proceeding 
upon a different view; and their Lordships remarked 
that though the original admission might have been 
erroneous, that admission could not bo withdrawn 
and a fresh litigation started with a view of obtain- 


10. (1926) 1926 A. C. 94 : 95 L. J. P. C. 33 : 134 
L. T. 335, Broken Hill Proprietary Co. v. Broken 
Hill Municipal Council. 

11. (1926) 1926 A. C. 155 : 95 L. J. P- C. 79 : 134 
L. T. 354 : 42 T. L. R. 207, Hoystead v. Commis¬ 
sioner of Taxation. 
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ing another judgment upon a different assumption 
of fact. Then their Lordships stated (p. 165) : 

"Parties are not permitted to begin fresh litiga¬ 
tions because of new views they may entertainof the 
law of the case, or new versions which they present 
as to what should be a proper apprehension by the 
Court of the legal result either oftheconstructionof 
tho documents or the weight of certain circum¬ 
stances. If this were permitted litigation would have 
no end, except when legal ingenuity is exhausted." 

It will bo seen, therefore, that the decision in 
this case was not based on the principle of res judi- 
cata, but really upon an admission mad by the 
Commissioner relating to a faot which remained 
fundamentally tho same in the successive litigations, 
and that there bad been no change in law and the 
interpretation of the law. We think that the ease 
which really applies is (1926) A. C. 91,10 nn j t hnt 
6 case shows that where the cause of action is diffe¬ 
rent, an earlier decision on the interpretation of tho 
law will not operate as res judicata. 

Mr. Tbakor has relied on the words in the decree 
in tho suit of 1928, “the plaintiff should take pos¬ 
session of the suit properties on the death of defen¬ 
dant 2,’ and has contended that these words show 
that the defendant's right was decided for all time, 
because such a direction could not have been given 
if there was any possibility of defendant 2 making 
a fresh adoption and thereby creating fresh rights 
in the adopted son. It seems to us that this is a 
very slender foundation for the conclusion that the 
right of defendant 2 to adopt was decided for all 
time. In view ol the law then prevailing such a 
direction would ordinarily bo expected to be made 
in consequence of the decision that defendant 2 had 
c 00 n 8 bt to adopt at the time of the suit. The pas¬ 
sage is not a material part of the decree, and, in 
our opinion, is insufficient to show that the deci¬ 
sion was os to defendant 2’s future right of adop¬ 
tion. Mr. Thakor has also asked us to apply the 
test, whether defendant 2 could, after tho decision 
in suit No. 50 of 1928, have made a fresh adoption 
on the very next day. It seems to us that it would 
be difficult to say that defendant 2 Wns actually 
precluded from making suoh an adoption. In view 
of the law then prevailing no doubt it would have 
been thought futile for her to make a fresh adoption 
immediately after tho decree. Wo think that the 
question as to defendant 2*s power to adopt whioh 
arose In suit No. 50 of 1928 and was decided there¬ 
in, was limited to tho occasion on which the adop- 
tion was alleged to have been made, or at least to 
the period op to the date of that suit, so that it 

r B b r: d or, thedecision in ibat auit wns ‘tat 

defendant 2 had no right to adopt in 1927 or at 
any timo up to the date of that suit. In the present 

fenda^t 2 t/tT 1 h&3 ‘° consider *» whether do- 
™I” , 2 h “ d . lh ° P° wcr t0 adopt in 1985. These 
^ °,. ba Parent questions and we 
{?“ ,tb ° ld ‘ bat tbero '3 no such identity of issues in 
the two suits as is required under S. 11, Civil P. C 

w^wfln 8 7 -' K old lhat tbo learned trial Judge 

dant S's ficht ^ ^ tbat ‘ he lotions of defen. 

? h u, ? “, dopl and ,bo validity of tho 

rltl i J 1 • rlgh , t A° adopUon W8ra barred by res judi- 
catft in view of the decree of 1928. J 

Mr. Thakor has argued that if we como to that 

conclusion, the only declaration whioh can be given 

to the plaintiff would bo a declaration in the form 

of the deo ree in 40 Bom. L. R. 559.ia That was a 

12. C8B) MIL R. 1938 Bom. 383: 177 I. C. 16fc 

/p L R?*» (1 su 8 l Bom ' 679 : 40 Bom. L. R. 669 
**• B.), Radhabai v. Rajaram. 


case in which the plaintiff had sued for a declar.i- * 
tion that her adoption of defendant 2 was invalid ^ 
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and could not prevent the plaintiff from succeeding 
to the property. The widow in that case was 
widow of a gotraja sapinda of the la^t* male holder 
who had eucceeded under the rule established by 7 
I. A. 212*3 and it was held that auch* a widow coul-l 
not by adoption alter, after her death, the devolu¬ 
tion of the property to which she was entitled as 
such widow. Tho declaration given in that case waa 
that the adoption was valid but did not affect tho 
devolution of the property inherited by defendant I 
as the widow of a gotraja sapinda as against tho 
plaintiff. In the present case it is no doubt true 
that defendant 2 was a widow of a gotraja sapinda 
of Basavanneppa, the last holder, but wo are not 
called upon to make any declaration as regards pro¬ 
perty in this case. The plaintiff has deliberately 
sought no relief regarding the property and has / 
given a reason why he has excluded questions relat¬ 
ing to property from this suit. He is, therefore, not 
entitled to any declaration relating to his rights os 
to property. The appeal, therefore, must be allowed, 
tbo decree of the lower Court set aside, and the 
plaintiff will be_ entitled to a declaration that his 
adoption in 193-3 is a lawful and valid adoptiou. But 
we express no opinion as to any right he may have 
in the property by virtue of his adoption. The plain- 
tiff to get his costa throughout from respondent 1. 

BROOMFIELD J.—I agree that the plaintiff’s 
claim for a declaration of the validity of his adop¬ 
tion in 1935 13 not barred by res judicata by reason 
of his adopted mother’s right to adopt having been 
negatived in the suit of 1928. In that suit defen¬ 
dant 2’s right to adopt was no doubt in controversy 
ami was decided. But that was only with reference j 
to the particular adoption which had already taken 
place. The Court did not, and, in our opinion, could 
not decide such a question for all time. The law 
might change. For practical purposesithaschnnged. 
iue law as it affects tho peoplo is the law as it is 
administered by the Courts, and the decision of tho 
lnvy Council in 35 Bom. L. R. 200^ changed the 
manner in which the law of adoption has been 
interpreted and administered in this Province. No 
injunction restraining defendant 2 in perpetuity was 
granted in the former suit, and it is difficult to see 
how any such injunction could have been granted. 

As provided in S. 54, Specific Relief Aot. a perpetual 
injunction may be granted to prevent the breaoh of 
an obligation existing in favour of the applicant. 
Defendant 2 was not under any obligation to tho 
plaintiff in the suit of 1928 to refrain from making 
ft lawfu! adoption nor had he any right to ask tho h 
Court to prevent her from doing so. It does not 

JK, r 1? V tha ‘ *£* C ° ur ‘ ever a PP* ieJ Us mind 
to the question whether defendant 2 could be or 

S b ® reslr amed perpetually. But if it had 

S T d ° th ? 1 q,,e3tion and if “ bad ^an 

onlv d JlT b0 “ '? )Unotion 01 lbat kind, it could 
hli™ ° d .°ne so rebus sic stanfiius, subject to tho 
law romaming the same. 

TW n „ b i? j 6e “ refer , rcd t0 tw0 decisions of tho 
Houseof Lords reported in the same volume (1926) 

A. 0. 9110 and (1926) A. C. 155.» Mr. Covaiee for 

the appeHant relie3 on the former and Mr. Thakor 

f or the respondents on the latter. Tho latter, how- 

13, (’80) 5 Bom. 110: 7 I. A. 212 • 7C T, r jk. 

Caesibai.* 6 * (P ‘ 0J * LulIoobbo * Bappooblioy vl 

Y’a’ss 20 fi7 A R 1, R \ 1933 P - c - 1 : Ul I- C. 9 : 60 
I. A, 25.57 Bom. 157:35 Bom. L. R. 200 (P.C ) 

Bhimabfti v. Guranatbgouda. 1 
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a ever, seems to be rather a case of estoppel or 
approbating and reprobating than of res judicata. 
Moreover, the observations on which Mr. Thakor 
relies ( which have been quoted bv my learned 
brother) seemvto imply that the facts'were the same 
at the material times, and the party was held to be 
estopped by a previous admission from changing the 
basis of his claim based on those facts. The other 
case seems to me to be much more in point. A ques¬ 
tion very eimilar to the present came before my 
learned brother in S. A. No. 892 of 1939.6 He over¬ 
ruled the plea of res judicata there on the ground 
that the adopted son, who in that case brought both 
suits, was not litigating under the same title. With 
respeot, I think, there is much to be said for this 
view. It is true that “ litigating under the same 
title “ has generally been interpreted to mean “ in 
the same capacity.” The plaintiff here is litigating 
0 in the same capacity in this suit as in the suit of 
1928, namely, in the capacity of an adopted eon. 
All the same, I doubt very much whether ho can he 
said to be litigating under the same title. One of 
the matters to be considered must, I think, be whe¬ 
ther the claim pot forward in the second suit could 
have been put forward in the first, and obviously 
plaintiff could not have set up his adoption in 1935 
in the suit of 1928. 

Mr. Thakor relies on the fact that the decree in 
the former suit directed that the then plaintiff, now 
defendant 1, was to take possession of the property 
on the death of defendant 2. He argues that that 
implies that no future adoption could be made and 
that the former decree would not be affected if the 
present adoption is now upheld. But it is well set¬ 
tled that the validity of an adoption is not depen- 
c dent on any question of vesting or divesting of 
property. The plaintiff here asked for a bare 
declaration of the validity of his adoption, and, in 
our opinion, he is entitled to it. We are not called 
upon to consider any question of right to property. 

R.K. Appeal allowed. 
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Beaumont C. J. and Wassoodew J. 

Emperor 

v. 

Karsandas Govindji Ved — Accused. 

Criminal Appeal No. 6 of 1942, Decided on 17th 
June 1942, against order of acquittal passed by 
Bench of Honorary Presidency Magistrates, Maza- 
^ gaon, Bombay. 

(a) Bombay City Municipal Act (3 of 1888), 
S. 390 (1) — Offence under — Summons to ac¬ 
cused -Accused should be charged in words of 
section—Accused instead of being charged with 
having worked factory in which mechanical 
power was used charged with working fifty-five 
electric motors for conducting textile mill with¬ 
out permission under S. 390 (1) — No objection 
to form of summons'held could be taken as 
it sufficiently informed accused of act com¬ 
plained of. 

In a summons to the accused in respect of an 
offence under S. 390 (1) it would be better to charge 
the accused in the words of the section, with having 
worked without permission a factory in which 
mechanical power was used. But where, the accused 
was charged in the summons under S. 390 (1) with 
working 65 elnctrio motors for the purpose of con¬ 
ducting a textile mill without permission no serious 


objection can be taken to the form of the summons „ 
as it sufficiently informed the accused of the oSence 
complained of. [p d] 

(b) Bombay City Municipal Act (3 of 1888 as 
amended by Act 1 of 1916), S. 390 (1) — Con¬ 
struction — S. 390 (1) constitutes two indepen¬ 
dent offences of establishing new factory in 
which mechanical power is intended to be em¬ 
ployed without permission and working factory 
in which mechanical power is intended to be 
employed without permission. 

The reference in the last part of S. 390 (1) to 
working “any such factory” must relate back to the 
description of the factory oontained in the earlier 
part of the section, and the only description of a 
factory is of one in which it is intended that steam, 
water or other mechanical power shall be employed! 
The first part of the section constitutes as an offence f 
the newly establishing of a factory, but the reference ' 
to such newly establishing does not form part of the 
description of the factory. The second part of the 
section applies generally to any person, and not 
merely to the person who has newly established a 
factory. Thus, 8. 390 (1) constitutes two quite inde¬ 
pendent offences; one, establishing a new faotory in 
which mechanical power is intended to be employed 
without permission, and the other, working such a 
factory, that is to say, a faotory in which mechanical 
power is intended to be employed, without permis¬ 
sion. The expression “such factory" found in sub- 
83.(2) and (3) of 8. 390 makes it perfectly plain that 
in those sub-sections the reference is to the descrip¬ 
tion of the factory contained in sub-s. (1) as a factory 
in which steam, water or other mechanical power 
is to be employed. [P 327*,/] 

(c) Bombay City Police Act (3 of 1888), Ss. 390 9 
and 514 — Meaning of “continuing offence” 
explained—Establishing of factory without per¬ 
mission is offence committed once for all when 
factory is established — But working of factory 
without permission is an offence which arises 
on every day on which factory is so worked. 

Since under S. 390 the working of a factory with¬ 
out permission constitutes an offence, every day on 
which the factory is so worked an offence is com¬ 
mitted. The expression “continuing offence" means 
that if an act of the accused constitutes an offence, 
and if that act continues from day to day, then a 
fresh offence is committed on every day on which 
the act continues. If the act prohibited is that of 
working a factory an offence is committed on every 
day on which the faotory is worked. It may not 
strictly be a continuing offence, because the owner h 
of the factory may cease to work it for a longer or a 
shorter period and then re-open it: but on any day on 
which he is shown to have worked the factory with- 
ont the requisite permission, he has committed an 
offence, and it is immaterial to consider whether 
he committed an offence by working the faotory on 
some previous occasion. Under S. 390 the establish¬ 
ing of a factory without permission is an offence 
committed once and for all when the factory is 
established, but the working of a factory without 
permission is an offenoe whioh arises on every day 
on which the factory is so worked. [P 327 g % h\ 

P 328a,6] 

(d) Bombay City Municipal Act (3 of 1888), 

S. 390 — Offence of working factory without 
permission — Previous acquittal cannot under 
S. 403, Criminal P. C., bar subsequent charge 
of working factory without permission. 

Under S. 390 an offence is committed on every 
day on which the factory is working without per- 
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the last part of the section to working “any such 
factory'' must relate back to the description of the 0 
factory contained in the earlier part of the section, 
and the only description of a factory is of one in 
which it is intended that steam, water or other 
mechanical power shall bo employed. The first part 
of the section constitutes as an offence the newly 
establishing of a factory, but the reference to such 
newly establishing does not form part of the des¬ 
cription of the factory. It is to be noticed further 
that the second part of the section applies generally 
to any person, and not merely to the person who 
has newly established a factory. I have no doubt, 
whatever, that the section constitutes two quite in- 
dependent offences : one, establishing a new factory 
in which mechanical power is intended to be em¬ 
ployed without permission, and the other, working 
such a factory, that 19 to say, a factory in which 
mechanical power is intended to be employed, with¬ 
out permission. The expression “such factory** is 
also found in sub-ss. (2) and (3) of S. 390, and it is 
perfectly plain that in those sub-sections the refer¬ 
ence is to the description of the factory contained 
in sub-s. (1) as a factory in which steam, water or 
other mechanical power is to be employed. It is 
moreover obvious that for practical purposes, it 
would be almost impossible to say when a faotory 
ceases to be newly established. Therefore, I am not 
prepared to accept the view of the learned Magis¬ 
trates that no offence was committed here, because 
at the time when the accused was charged with 
working a factory, it had ceased to be a newly 
established factory. 

The learned Magistrates also held that the pro¬ 
secution was barred under S. 514, whioh, so far as 
material, stipulates that no person shall be liable 
to punishment for any offence under S. 390, except 
within three months next after the commission or 
disoovery of such offence. The learned Magistrates 
held that the offence was committed once and for all, 
when work was commenced in the factory. But on 
the construction whioh we have put upon S. 390, 
the offence consists of working a factory and every 
day on which the faotory is worked, an offenoe is 
committed. The learned Magistrates were, I think, 
somewhat misled by 32 Bom. L. R. 7681 and parti- 
oularly by the headnote. The real question in that 
case was whether the offence oharged was, what is 
known as a continuing offence, and the Court held 
that it was not. As I ventured to point out in 
38 Bom. L. R. 1164, 1 a continuing offence is not a 
very happy expression, because a person must be 
charged with committing an offence on a particular 
date, and he cannot be oharged with committing an . 
offence dt die %n diem . But the expression has a 1 
well recognized meaning. It meonB that if an act of 
the accused constitutes an oflence, and if that aot 
continues from day to day, then a fresh oflence im 
committed on every day on whioh the aot conti. 
nnee. If the act prohibited is that of working a fan- 
tory an oflence is oommitted on every day on whioh 
the faotory is worked. It may not strictly be a oon- 
nnumg offence, because the owner of the faotory 
may cease to work it for a longer or a shorter 
period and then reopen it; but on any day on whioh 
he is shown to have worked tho faotory without the 


a mission and, therefore, the acquittal of so working 
the factory iD July 1939 cannot operate a9 a bar 
under S. 403, Criminal P. C., to a charge against 
the accused of so working the factory in January 
1941. (P 3286] 

Cr. P. C. — 

(’41) Cbitaley, S. 403, N. 5 Ft. 14. 

(•41) Mitra, Page 1277, N. 1092. 

R. A , Jahagirdar, Government Pleader — 

for Government of Bombay. 

B . R. Ambedkar and H. D. Thahor — 

for Accused, 

BEAUMONT C. J. — This is an appeal by the 
Government of Bombay against the acquittal of the 
accused by a Bench of Honorary Presidency Magis¬ 
trates of an offence under S. 390 (1), City of Bom¬ 
bay Municipal Act, 1988. Tho learned Magistrates 
b acquitted the accused on four grounds, and the 
Chairman of the Bench wrote a long and carefully 
reasoned judgment, for which we are indebted. The 
fact that we differ from the conclusions reached by 
the learned Magistrates should not be taken as 
detracting from our appreciation of the usefulness 
of their work. The facts which are not in dispute, 
are that in 1938 the accused applied for permission 
to start a factory in which mechanical power was 
to he employed, and in March 1939, he was prose¬ 
cuted for establishing that factory, without the per¬ 
mission of the Municipal Commissioner as required 
under S. 390(1). Subsequently, an arrangement was 
come to between the Commissioner and the accused, 
and the prosecution was withdrawn, and the accus¬ 
ed was aoquitted on 27th July 1939. The actual 
charge of which he was acquitted was of working a 
c silk mill, without obtaining previous written per¬ 
mission from the Monicipal Commissioner, on 28rd 
March 1939. On 25th January 1941, the present 
prosecution was launched, and the accused was 
oharged with working fifty-five electric motors for 
the purpose of conducting a textile mill on the pre¬ 
mises described, without obtaining previous written 
permission from the Municipal Commissioner, on 
22nd January 1941. One objection which the learn¬ 
ed Magistrates upheld was to the form of the sum¬ 
mons. I do not think that the summons is very 
cleverly worded. It would have been better to charge 
the accused in the words of the section constituting 
the oflence, with having worked a faotory in which 
mecbanioal power was used, instead of charging 
him with working fifty-five electric motors for the 
purpose of conducting a textile mill ; but I think it 
clear that the summons sufficiently informed the 
acoused of the act complained of. In my view no 
serious objection can be taken to the form of the 
summons. 

Therea 1 question whioh arises for deoisiOD is as 
construction to be placed on S. 390, 

That* ink ° f Bom >y Munioipal Aot, 1888. 
That sub-section provides that no person shall 

whkh iD p premiB6S ““J factory in 

I* totend , ed that ateam, water or other 
mechanical power shall be employed, without the 

nor V abI B l| W ft r ‘ len vetmisaio ° ot th « Commissioner! 
nor shall any person work, or allow to be worked 

any such faotory without such permission. The 

ip B a nte 2 C tr Wa - 9 added b? amen dment in 1916. 
Mrtinn nMk Mag,0trate ? consider that the second 
r , the s i? tl0n onl y aPP^es to a newly estab- 

thJ ffltabSm^t 67 | hiDb th “, t tho seotion Prohibits 

prohibit V 0W fa ° {ory > and *«ther 

S f-7 .P™ from working such newly 
established factory. I am quite unablo to extract 
that meaning from the seotion. The re!eren«7n 
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31 Or. L. J. 1169 : 82 Bom. L. R. 768, Emperor y, 
Beonardas. 

2. {’87) 24 A. I. R. 1937 Bom. 1 : 166 I. C. 7 : 88 

? n L , -R - (193? ) Bom - 188 • 88 Bom. 

L. R 1164 (F. B.), Emperor v. Ohottalal Amar. 
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requisite permission, he has committed an offence, 
and it is immaterial to consider whether he com¬ 
mitted an offence by working the factory on some 
previous occasion. The headnote in 32 Bom. L. R. 
76S 1 says : “Limitation for a prosecution for a con¬ 
tinuing offence runs from the time when the offence 
is first committed." If the expression “the offence 
is first committed" refers to the date when the act 
constituting the offence first took place, the state- 
ment is obviously wroDg, because it would abolish 
altogether the distinction which has been recognized 
over and over again between an act which consti¬ 
tutes an offence once and for all, and an act which 
continues, and, therefore, constitutes a fresh offence 
on every day on which it continues. Under S. 390 
the establishing of a factory without permission is 
an offence committed once and for all when the 
factory is established, but the working of a factory 
b without permission is an offence which arises on 
every day on which the factory is so worked; and 
as the prosecution in this case is for working the 
factory two days before the date of the summons, it 
is plain that S. 514 is no bar to the prosecution. 

Then the other point on which the learned Magis¬ 
trates held that the accused was entitled to acquittal 
was that his previous acquittal in 1939 constituted 
a bar to his conviction in 1941 under S. 403, Cri¬ 
minal P. C. But that really raises the same point. 
It is obvious that if an offence is committed on 
every day on which the factory is working without 
permission, the acquittal of so working the factory 
in July 1939, cannot operate as a bar to a charge 
against the accused of so working the factory in 
January 1941. In my opinion none of the grounds 
set up on behalf of the accused are sound, and I 
think, therefore, that we must convict him. But 
c this seems to be a case in which the accused has 
acted bona fide. He is, I gather from the evidence, 
working a factory which, no doubt, employs a cer¬ 
tain number of people, and is to some extent useful 
to the public. The difficulty is that he has not suc¬ 
ceeded in coming to terms with the Municipal Com¬ 
missioner as to the manner of working the factory. 
It ie to be hoped that this difficulty will be over¬ 
come and that it will not be necessary for the 
accused to dose his factory altogether. We oonvict 
the accused, and fine him Rs. 10. 

WASSOODEW J. — I agree. 

G.N./R.K. * Accused convicted. 
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d Beaumont C. J. and Wassoodew J. 

Emperor 

v. 

Ismail Earimbhai Mansun. 

Criminal Appeals Nos. 63 and 64 of 1942, Decided 
on 6th July 1942, against order of acquittal passed 
by First Class City Magistrate, Abmedabad. 

Press (Emergency Powers) Act (1931), S. 18 

(1)_Printer of news-sheet cannot be said to 

make it within S. 18 (1). 

In the case of a newspaper the printer cannot be 
described as the maker within the meaning of 8. 18 
(1). A newspaper is mado by the combined efforts of 
several persons, including the author of the article, 
report or other subject-matter of the newspaper, the 
editor and sub-editors who arrange the subject- 
matter for publication, and finally the printer who 
prints the newspaper. A news-sheet is, no doubt, a 
simpler type of publication, but in that case also it 


. Bayabai a j r 

is imposside to say that the printer is the maker 
within the meaning of S. 18(1). That would elimi- * 
nate the author, who, more than any other single 
person, can be described a9 the maker. [p 3287 ] 

R. A. Jahagirdar'Government Pleader — 

for the Government of Bombay. 

I. I. Chundrigar and K. T. Pathal: — 

for Accused, 

BEAUMONT C. J. — These are appeals by 
Government against the acquittal of the accused of 
an offence under S. 18(1), Press (Emergency Powers) 
Act 23 of 1931. For the purpose of the present 
appeals, I will assume that accused 1 published 
an unauthorized news-sheet, and that the present 
appellant, who is the keeper of a printing press, 
printed that news-sheet. Section 18(1) provides that 
whoever makes, sells, distributes publishes or 
publicly exhibits or keeps for sale, distribution or t 
publication, any unauthorized news-sheet or nows- 
paper, shall be punishable. A ‘newspaper* is defined 
as meaning any periodical work containing public 
news or comments on publio news, and ‘news-sheet’ 
is defined as any document other than a newspaper 
containing public news or comments on publio news 
or any matter described in sub-s. (1) of S. 4; and an 
‘unauthorized news-sheet’ means any news-sheet, 
publication of which has not been authorized under 
Section 15. 

The only question which arises on these appeals 
is whether the printer of a news-sheet can be said 
to make such news-sheet within the meaning of the 
section. The other provisions of the section clearly 
do not cover a printer. In the case of a newspaper, 
it 9eems to me perfectly plain that the printer can¬ 
not be described as the maker. A newspaper is made, 
by the combined efforts of several persons, including ^ 
the author of the article, report, or other subject- 
matter of the newspaper, the editor and sub-editors 
who arrange the subject-matter for publication, and! 
finally the printer who prints the news-paper. A 
news-sheet is, no doubt, a simpler typo of publica¬ 
tion, but in that case also it seems to me impossible 
to say that the printer is the maker. That would 
eliminate the author, who, more than any other 
single person, can be described as the maker. If the 
Legislature intended to make the printer liable for 
printing an unauthorized newspaper or news-sheot,: 
it would have been easy so to provido, instead of 
using so vague a word as ‘makes', with reference to 
a newspaper or news-sheet. In my opinion, the 
learned Magistrate was right in holding that ao- 
oused 2, who was merely the printer of the news- 
sheet, has not committed an offence under S. 18 (1). h 
The appeal will, therefore, be dismissed. 

WASSOODEW J.— I agree. 

G.N./R.K. Appeal dismissed . 

A. I. R. (29) 1942 Bombay 328 (2) 

Ohagla J. 

Bayabai — Plaintiff 

v. 

Bayabai and another — Defendants. 

Suit No. 151 of 1942, Decided on 7th July 1942. 

(a) Cutchl Memons Act (1938), Ss. 2 and 3— 
Act applies not only to wills made after but also 
before Act. 

The Act applies not only to wills made after the 
passing of the Act but also to those rnade ^fore it 
was passed. * ™ 329c,a,ej 
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a (b) Mahomedan law—Sunni—Will—Restric- 
lions on testator's power to dispose of property 
indicated. 

Under Sunni Mahomedan law there is a two-fold 
restriction on the testamentary capacity of a testator. 
He cannot dispose more than one-third of hi6 pro¬ 
perty, and even with regard to that one-third he 
cannot bequeath it to hia heirs. But the bequest to 
an heir can be validated by the consent of all the 
heirs after the death of the testator. [P 330c] 

M.Y, Haindaday and R. B . Mehta — 

for Plaintiff. 

F. D. Banaji and C. K. Daphtary — 

for Defendants. 

JUDGMENT. — The plaintiff is the daughter 
of one Esmail Ahmed by bis divorced wife Hawa¬ 
ii* Esmail Ahmed died on 3rd December 1941. 
* Defendant 1 was the second wife of Esmail Ahmed, 
and defendant 2 is the eon of Esmail Ahmed by 
defendant 1. The plaintiff has filed this suit on the 
allegation that Esmail Ahmed died intestate leaving 
property, and the plaintiff and the two defendants 
are the only heirs of the deceased according to 
Mahomedan law. In their written statement the 
defendant 6et up a will made by the deceased on 
7th October 1933. Under this will excepting a 
bequest in favour of the plaintiff of Bs. 500 for 
marriage expenses, the plaintitl is not benefited at 
all. The testator direots under the will that a sum 
not exceeding Bs. 1000 should be spent for his 
funeral and other obsequial ceremonies. He also 
direots that a sum of Bs. 500 bo paid to Fatmabai, 
daughter of defendant 1 by her predeceased hus¬ 
band. The testator ako directs the payment of 
t Bs. 25 per month to his brother Haroon Ahmed. 
He then directs that a sum of Bs. 45 per month 
should be paid to defendant 1 daring her natural 
life, and if she re-married, then a sum of Bs. 20 
per month should be given to her. Subject to theso 
dispositions, the whole of the property is bequeathed 
to his son, defendant 2. 

I might point out that Fatmabai was married 
™ hfctime of the testator, and Haroon 
Ahmed, his brother, also died in the lifetime of the 
testator. Therefore the only bequests which are 
capable of being carried out are the bequests in 
favour of the plaintiff and the defendants. The 
testator had appointed defendant 1 his wife, his 
H I aroo I I ? Ahmed, Heshatn Ababeker and 

“ ,he «ec“trix and exe- 
cutors of his will. The defendants say in their writ- 
ten statement that Ebrahim Ismail Kapasia is dead. 

fa™ 51 } A j Un . ed ,' “ 1 bave already stated, is dead, 
and defendant 1 cannot ascertain the wbereabonts 
of Basham Abubaker and does not know who he is. 

«ui »•<* Be , t up by tho bitten statement, the 
Plaint'S s contention before mo was that the be- 
quests made under the will were invalid in law. I 
P'amtjfl to amend her plaint and make 
the submission to that effect. In the amended plaint 
the plaintiff now contends that notwithstanding the 

SlriSSiT*" B0 far 113 lh ° cWn Of 

the plaintiff as an heir of the deceased was concern- 

e !f Cnt °n °- ‘ h ® wiH18 not di 8PQt«d by the 
“fUl *s its validity. All that la oon- 
tended is that the bequests made under the will are 
™ ! a ■ co ® rf ““ with Mahomedan law, Tnd no 
efjeot can be given to them, and as practically the 
whole of the estate is the subject-matter of these 

SBSSi be distribu^amo^ 

the heirs as if the deceased had died intestate. 

•ife deceased was a Cutchl Memon, Prior to th« 

»> /«* « <* 1920. » Cutohi M.™ 
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governed by Hindu law in matters of succession and 
inheritance. He had full testamentary capacity and C 
could dispose of the whole of his property in any 
manner he liked. By Act 46 of 1920 a Cutohi 
Memon was given the power to make a declaration 
in the prescried form, and on that declaration being 
made, he himself and all his minor children and 
their descendants would be governed in matters of 
succession and inheritance by Mahomedan law. It 
is common ground that no such declaration wa 3 
made by the deceased under this Act. In 1937 the 
Legislature passed another Act known as the Shariat 
Act (26 of 1937). This Act wa3 made applicable to 
all the Muslims in British India, and S. 2 provided 
that notwithstanding any custom or usage to the 
contrary, in all questions regarding intestate suc¬ 
cession and other questions which are mentioned in 
that section the rule of decision in cases where the 
parties were Muslims should be the Muslim personal t 
law (Shariat). Section 3 of the Aot then authorises 
any Muslim by a declaration to be made as pres¬ 
cribed in that section to have the Muslim law 
applied to him and his minor children and their 
descendants even in matters relating to adoption 
wills and legacies. Therefore on the passing of the 
Shariat Act, the position with regard to Cutohi 
Memons was this; that even if a Cutohi Memon had 
not made a declaration under Act 46 of 1920, in all 
questions relating to intestate succession, he was 
governed by Mahomedan law. He coaid also be 
governed by Mahomedan law in questions of testate 
succesgion provided he made a declaration under 
b. 3, Shariat Act. It is again common ground that 
no declaration was made by the deceased under S.3 
of this Act. 

The Legislature passed a further Aot made appli- 9 
cable to all Cutohi Memoirs, being the Cutohi 
Memons Act (10 of 1938). Seotion 2 of that Act 
provides that, subject to the provisions of S. 3, all 
Cutohi Memons shall, in matters of snccession and 
inheritance, be governed by the Mahomedan law 
(After quoting section 3 his Lordship proceeded.) 
Section 4 repeals Aot 46 of 1920. Mr. Haiudaday’s 

13 lhat 0D ,he P asain 8 Of this Act all 
Cutohi Memons came to bo governed by Mahomedan 
law even in questions of testate suocession, and that 
henceforward no deolaration was necessary to be 
made by a Cutohi Memon. Mr. Banaji, on the other 
hand, ooptends that as the will was made bv the 
testator in 1933, the Act does not apply to this 
partioolar w.il. and that all wills made prior to the 
passing of the Aot are saved under S. 3 His oon 
tention is that a Cutohi Momou had the r£ h Tu> 

thiB statutory 8naotme “ t - 

U iB olosr that the right whioh is intended to be 
saved by S. 3 is a right whioh was acquired before 
the passing of the Act and the question is whether 
on the testator executing this will any right was 
acquired either by him or by any ono else. I can 
well imagine a case where a will is ma de for ooasi 
de«.t,°n which would thereby become irrevSJSe 
and a right may bo acquired by a person in who^ 
favour the will is made. In suoh a case that person 

IfILZ , 7 “rfV ri « ht whioh cannot be 
affected retrospectively by the statute. But the Act 

haying been intended to take away the power of a 

Cutohi Memon to will away the whole of his 

perty, it cannot possibly bo suggested that h/a 

** power W* restored* tjZ 
provided he had made hia will before the passing™ 
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a l ** e Act The lo 8 ical effect of Mr. Banaji’s conten¬ 
tion would be that not only all wills made before 
the passing of the Act would be saved, but even 
those made after it—or, in other words, the Act 
would never come into force at all. Because the 
right of a Cutchi Memon to make a will disposing 
of the whole of his property existed long before the 
passing of the Act—and if that right was intended 
to be saved by S. 3, then it makes no difference 
whether the will was made before or after the Act 
was placed on the statute-book. No Court would 
construe a section in a manner which would result 
in such an absurdity as this. 

The further question is whether any right is 
acquired by the legatees under the will. Now it is 
clear that a will speaks from the death of a testator, 
and the only right that a legatee can have under 
? the will 13 at the death of the testator. Mr. Banaji 
has tried to argue that the legatees had some sort 
of right which Mr. Banaji was not in a position to 
define as soon as the will was made in their favour. 
He suggested that the legatees had the right to 
receive the bequest if the testator did not revoke 
the will. That is merely a pious hope—at most an 
expectation. The right contemplated by S. 3 is a 
legal right, and it is clear that the legatees under 
the will of the deceased had no legal right to prevent 
the deceased from revoking the will, or altering it 
in any manner he liked. When the testator made 
the will, he had the power to do so. The will being 
revocable, on the passing of the Act, his power to 
make the will of the sort that he had made was 
taken away from him, and he could then only make 
a will which was in accordance with Mahomedan 
law. I, therefore, hold that Act 10 of 1938 applies 
not only to wills made after the passing of the Act 
bnt also to those made before it was passed. 

The question then is whether the will made by 
the deceased wa9 in accordance with Mahomedan 
law, as I have already held that after the passing 
of the Cutohi Memons Act of 1938, the will of every 
Cutchi Memon has to be construed and looked at 
from the point of view of Mahomedan law. Under 
iSunni Mahomedan law, by which the parties are 
governed, there is a two-fold restriction on the 
testamentary capacity of a testator. He cannot dis¬ 
pose more than one-third of his property, and even 
with regard to that one-third he cannot bequeath it 
to his heirs. In this case the deceased has purported 
to dispose of the whole of his estate, ant’ all the 
effective bequests made by him are in favour of his 
heirs. These bequests could have been validated by 
the consent of the heirs, after the death of the tes¬ 
tator. Not only have all the heirs not oonsented to 
the bequests, but one of the heirs has actually filed 
a suit claiming her share in the property on the 
basis of intestacy. I, therefore, hold that the 
bequests under the will in favour of the plaintiff 
and the defendants are void and there is intestacy 
to the extent of the property covered by those be- 
quests. There will be a reference to the Commis¬ 
sioner to ascertain what the estate of the deceased 
was and what are the shares of the parties in that 
estate. The Commissioner will take all the neces¬ 
sary accounts for the purpose. Coats and further 
directions reserved. 


Thakorlal V. Ambalal ( Beaumont C. J.) i, i, R 
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Beaumont C. J. and Wassoodew J. 
Thakorlal Vadilal — Petitioner 


GN./R.K. 


Order accordingly. 


V. 

Ambalal Bhikabhi Patel — Opponent. 

Criminal Revn. Appln. No. 95 of 1942, Decided 
on 18th June 1942, from order of Second Addl. 
City Magistrate, Ahmedabad. 

Criminal trial — Criminal proceedings — Stay 
of, pending civil suit between parties — Consi¬ 
derations governing stay explained — Criminal 
complaint filed pending suit between parties 
held should be stayed. 

In dealing with an application for stay of criminal 
proceedings pending a civil suit between the parties, # 
the Court should consider where the public interest ' 
lies, and not merely where the supposed interest of 
the particular complainant lies. The interest of the 
public is opposed to multiplicity of proceedings. The 
Court should not regard the matter as a sort of 
competition between the civil and criminal CourtB. 

. . , [P 330h ; P 3316] 

LCnniinal complaint filed during pendency of 
civil 6uit between the parties alleging criminal tres¬ 
pass and wrongful restraint of portion of suit pro¬ 
perty by one of the parties to the suit held should 
be stayed pending the hearing of the civil suit 
with the usual proviso that if the civil suit was 
not proceeded with diligently the complainant may 
make an application for removal of the stay.] 

[P 33161 

PC _ 

(*41) Chitaley, S. 344 N. 11 Pt. 11. 9 

041) Mitra, Page 1142 N. 989. 

J. C. Shah — for Accused. 

K. D. Thakor and M. H . Chhatrapati — 

for Complainant. 

R. A. Jaliagirdar , Government Pleader — 

for the Crown. 

BEAUMONT C. J.—This is an application to 
stay a criminal complaint pending the hearing of 
a civil suit. It is an application of a very oommon 
type; my experience shows that the Magistrate to 
whom the application is made, almost always refuses 
the stay ; his decision is almost always upheld by 
the Sessions Judge ; the Sessions Judge's decision 
is nearly always supported by the Government 
Pleader; and this Court almost always reverses that 
decision. This Court will consider in cases of this 
sort where the public interest* lies, and not merely 
where the supposed interest of the particular com¬ 
plainant lies. 

Now, the civil suit is of this nature. It is alleged 
that the suit property is joint family property, and 
that it was improperly sold away. The suit was 
filed in April 1940. Subsequently, the present appli¬ 
cant is said to have taken wrongful possession of a 
part of the suit property which, it is said, was in 
the rightful possession of the complainant who 
claimed as a tenant and was defendant 6 in the 
civil suit. In April 1941, this oomplaint was filed 
alleging criminal trespass and wrongful restraint in 
relation to this portion of the suit property. It is 
perfectly obvious that the ultimate title to the pro¬ 
perty and the right to possession will be decided in 
the civil suit, and if it is found that a person has 
been in possession who ought not to have been in 
possession, he will be liable to pay mesne profits. 

Bo far as the immediate right to possession is con- 
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earned, if it be suggested that one of the parties to 
a the civil suit has wrongfully obtained possession of 
a part of the suit property, the obvious remedy of 
the party aggrieved, that is the present opponent, 
is to apply in that suit for an injunction or receiver. 
The Judge, before whom the civil suit lies, has 
jurisdiction to deal with the right to possession of 
the suit property both on an interlocutory applica¬ 
tion, and ultimately at the trial. What conceivable 
advantage is to be gained by allowing this prosecu¬ 
tion to proceed peuding the determination of the 
civil suit, I am at a loss to understand. What ad- 
vantage will be derived by sentencing the applicant 
to fine or imprisonment at the present moment for 
an act of trespass ? Very probably the result of the 
civil suit will be to show that the presentation of a 
criminal complaint was unnecessary, in which case 
tho prosecution of the complaint would involve a 
b waste of public time and a waste of the parties’ 
money. On the other band, if ae a result of tho civil 
6uit it is shown that the act of the accused amounted 
to criminal trespass, the prosecution can afterwards 
proceed, though it is unlikely that a prosecution 
will be proceeded with after the rights have been 
(adjusted in a civil suit. I think it unfortunate that 
'subordinate criminal Courts, in dealing with cases of 
Ithis sort, do not consider that the interest of the 
public is opposed to multiplicity of proceedings. 
They seem to regard the matter as a sort of com¬ 
petition between the civil and criminal Courts. I 
have not the slightest doubt that in this case the 
proper order is to stay the criminal complaint pend- 
mg the hearing of the civil suit, with the usual 
proviso that if the civil suit is not proceeded with 
diligontly, the complainant may make an applica- 
c won for removal of the stay. 

WASSOODEW J.-^I agree. 

G.N./R.K. Order accordingly . 
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Beaumont C. J. 

In re A Firm of Solicitors. 

on m M“°9«. aui ‘ K '°- m 01 

Contempt — Contempt of Court — Contempt 
known as scandalizing Court — Object of pro¬ 
ceedings for — Allegation by solicitor engaged 
in case that Judge has prejudged issue of fact 
before evidence has been called on either side 
amounts to contempt of Court known as scan- 
a dalizlng Court. 

that n t^‘Kr>,l y a S °‘ icit0r engaged in a case 
that the Judge hearing the case has prejudged an 

£ll^ In^L bef0r Y“ y evidence whatever has been 
<»lled on either side amounts to charging the Judge 

lm f P ?° per °° ndaot and ““wants to con- 
tempt of Court known as scandalizing the Court 

° f * he na ‘ ure kn ° wn “ scan¬ 
dalizing the Oourt, are not taken in order to relieve 

a partioular Judge’s feelings ; they are taken be- 

causo U is essential in the publio interest that tho 

confidence which should be reposed in Judoes be 

not shaken by their being subjected to abuse. 

T [P 331/i; P 3326] 

Sir Jamshtdji Kanga — for Bespondent. 

ORDER,_This is a notice to E and T .in 
par ‘ ner! in ^e firm of * 0 o 
nhweause why they should not be dealt with"tor 

i94STfcnxr 10oU n writin 8 * fetter of 18th July 
1842, to Messrs. Craigie, Blunt 4 Oaroe. So far m 


L is concerned, he says that he knew nothing 
whatever about the letter, and I have no doubt that 
that statement is true, because E is, I know, the 
partner attending to the matter. I make no order 
against L. 

Now, what happened was this. These proceeding 
are a divorce suit by a husband against his wife, 
and E's firm is appearing for the wife. The peti¬ 
tioner made an application to me in chambers for 
leave to amend the petition by alleging a further 
act of adultery, and the adultery was alleged to 
have taken place in a block of flats known as 
“Oceana” during a particular month. Mr. Forbes, 
who appeared as counsel for the wife, asked for fur¬ 
ther particulars as to the flat in “Oceana” in which 
adultery was alleged to have been committed, and 
I said that I thought his client must probably know 
what the case was which she had to meet, and that 
I should have thought that particular® were not 
necessary. However, Mr. Forbes stated that his 
client did not know what flat was referred to, 
and. therefore, I directed the petitioner’s solicitors 
Messrs. Craigie, Blunt & Caroe to identifv the 
particular flat. It appears that as a result of’ their 
inquiry into the matter, they came to the conclu¬ 
sion that their witness had put tho incident in the 
wrong block of flats, and they accordingly amended 
the draft order by substituting another block of 
flats for "Oceana,” and it was in relation to that 
alteration that E wrote the letter of 18th July. 
Now, it will be apparent that there was no occasion 
whatever, in writing that letter, to make any oriti. 
cism whatever on my conduot of the matter in 
chambers, because E was actually objecting to anv 
alteration being allowed in the order which I had 
made However, in writing to Messrs. Craigie, 
Blunt & Caroe, E said this : 

•'His Lordship, indiscreetly and without any 
evidence in support, asserted that of course our 
client, the respondent, knew what the petitioner was 
mmmg at, thus prejudging the issue that our client 
had been guilty of adultery as alleged, and his 
Lordship persisted in this attitude, notwithstanding 

‘“V u h “ d ““a™* him that the respondent 

that she had never been inside 'Ooeana* in 
nor me. 

t °. oba f rve that you appear to have 
appreciated our olient s statement even though his 
Lordship was unable to and even though you told 
his Lordship that you had a witness who would 
make some fantastic statement about clothes for the 
respondent having been called for from ‘Oceana’ _ 
not Shanti Kuteer’.'’ 

u, •? tter ’. Wh !° h was ri 6htly brought to mo by 
^ 1 ° Wh °, m a was “Messed, contains 

of ‘“ ul ‘ in 8 Terences to my conduot of th 
matter as Judge. Mere rudeness I should not hav 

hi n “ U 5 h “ ot,ce , of : bn ‘ an allegation thata Jndg 

ih.r U l Eed u 9D is9 V, 8 ° f faot ’ he^re any evidenc 

° a , II(ui 0Q e '*her side, Is to charg 

th f 05 * y ‘“Proper oondaot. Indeed, i 

thatth! t T t T 8 l tmeans an ? thin B. i‘ mast sugges 
that the Judge has some outside knowledge, becau* 

wTom'ftff | j‘balanced Judge who eve 

‘J , tke Bench could hardly decide a questioi 

all f U Sir a i Dy eviden< * or aoy knowledge a 
obviously most improper tor any Judge b 

act upon matters not in evidence, and to avoid an’ 

3^ ‘hat I’kooV“nffigS 

StahLf I? th ? divoroe oase, and I have not th 

iXis sZtoftoS lh '" is 

1 . 1 “ , t: l 0 ““ ra8 of ab ?“‘ forty years’ practice in th 
law, I must have read many thousands of solicitors 
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a J * lter r* # Sometime? one finds a solicitor who thinks 
that it is of the essence of a clever letter to insult 
his opponent, but the great bulk of solicitors do 
not take that view, and I have often been struck 
with the high standard of courtesy maintained in 
solicitors 1 correspondence which is the more re¬ 
markable, when one remembers that such corres¬ 
pondence is generally of a very controversial nature. 
But in the whole course of my experience I do not 
remember to have ever before come across a soli¬ 
citor who thought it necessary to insult the Judge. 
Considerations of ordinary prudence would suggest 
to most people that it is inadvisable to insult the 
Judge who is going to try the case. But apart from 
that, I am quite sure that the great majority of 
solicitors realize that it is essential for the due 
administration of justice that Judges should be 
kept out of the region of abuse. The Judge has got 
b to try the case, and it is of the greatest import¬ 
ance that the parties should have confidence in his 
integrity and honesty of purpose. If a practice were 
to grow up under which it became common for soli¬ 
citors to criticise the Judge’s methods,alleging that 
he was too stupid to appreciate one point, and too 
biased to do justice to another, the inevitable result 
would be that public confidence in the judiciary 
would be shaken. That is always the basis of con¬ 
tempt proceedings of the nature known as scanda¬ 
lizing the Court. Proceedings of that nature are not 
taken in order to relieve a particular Judge’s feel¬ 
ings; they are taken because it is essential in the 
public interest that the confidence which should be 
reposed in Judges be not shaken by their being sub¬ 
jected to abuse. E has offered a very frank and 
unqualified apology, and has admitted that this 
c letter was improper, and ought not to have been 
written. I hope this case will be a lesson to him, and 
that he will be more careful in future in writing 
letters. He must realize that membership of the 
solicitors’ profession entails responsibilities which 
have to be observed. If he had not offered an uncon¬ 
ditional apology, I should have imposed a sentence 
of imprisonment, as well as a heavy fine, because 
I take a very serious view of the matter. However, 
as E has apologized, I shall not inflict a sentence of 
imprisonment, but I impose a fine of Rs. 1000 (one 
thousand rupees) on him. 

G.N./R.K. Order accordingly. 
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d Bamdas Dwarkadas—Plaintiff 

v. 

Orient Pictures — Defendants. 

Suit No. 412 of 1942, Decided on 1st April 1942. 

Arbitration—Stay ol suit — Rights and liabi¬ 
lities under original agreement containing arbi¬ 
tration clause materially altered by subsequent 
agreement containing no arbitration clause—No 
reference to arbitration under first agreement 
— Suit on both agreements is maintainable — 
Action cannot be split up so as to stay suit to 
extent to which it can be said to be suit arising 
under original agreement. 

Where the original agreement between the parties 
contains an arbitration clause and the subsequent 
new agreement without any arbitration clause 
materially affects and alters the rights and liabili¬ 
ties under the original agreement and imposes 
liabilities and confers rights upon the parties which 


are not to be found in the original agreement at all * 
the arbitration clause can have no applicability to C 
the new rights and liabilities and an arbitrator 
appointed under the original agreement would have 
no jurisdiction to entertain any dispute arising be¬ 
tween the parties in respect of the new agreement 
or to determine the validity of the new agreement 
or its effect upon the first agreement. Consequently 
when no reference to arbitration has been made 
under the original agreement a suit based upon both 
the agreements is maintainable and cannot be 
stayed especially when the interests of third parties 
are concerned by reason of the subject-matter of 
the agreements having been mortgaged by one of 
the parties. • [P 334 d,f t g] 

The Court in such a case cannot split up the 
action and stay the suit to the extent to which it 
can be said to be a suit arising under the original 
agreement when the rights under that agreement t 
have been materially affected and altered by the 
second agreement and an arbitrator appointed under 
the first agreement would have no power to enter¬ 
tain that question : (1889) 43 Ch. D. 150, Rel. on; 
(1877) 37 L.T. (N.8.) 270, Disting. [P 334 f] 

C. P. C. — ; 

(’40) Chitaley, Sch. 2 Para. 18, N. 7. 

J . E. Vakil —for Plaintiff. 

C. K. Dayhtary—loi Defendants. 

ORDER.—This is a notice of motion taken out 
by the defendants for a stay of this suit upon the 
ground that the agreement out of which the suit is 
alleged to arise contains an arbitration clause. By 
an agreement in writing made on 12th May 1941, 
between Shantiprasad Govindram Khandaria and q 
Gopinath Mahadeo Tendulker described therein as 
financing and managing partners of the Orient 
Pictures, Bombay, and Mr. Ramdas Dwarkadas 
described in the agreement as the proprietor of 
Messrs. India Cine Laboratory, Bombay, Mr. Ram¬ 
das Dwarkadas who is the plaintiff in the suit 
agreed to supply raw films mentioned in the agree¬ 
ment to the other party to the agreement who are 
the defendants as and when required from time to 
time for a picture named “Sidha-Rasta." The 
plaintiff further agreed to process the picture in his 
laboratory, develop it and print it to the final finish. 
He was to charge the defendants a sum of Rs. 2500 
for complete developing and printing charges and 
supplying a Rush-print thereof as well as for giving 
facility of Moviola machine for editing purposes. 
This agreement is Ex. A to the plaint. Clause 3 of 
the agreement provided that the defendants were to h 
keep the negative of the film in the possession of 
the plaintiff in their laboratory. It was to be kept in 
connexion with processing and a first charge was 
created upon the negative for arrears of bills in 
respect of raw films and processing charges. It is 
important to observe that by virtue of this agree¬ 
ment the plaintiff was given the right to retain only 
the negative of the film and had a first charge for 
arrears of bills in respect of that negative only. 

Thereafter difficulties arose between the plaintiff 
and the defendants in regard to the editing of the 
film in consequence of which a fresh arrangement 
of a tripartite character was come to between the 
plaintiff and the defendants and Messrs. Bombay 
Film Laboratories. This agreement is evidenced 
by the letters which are Ex. (B) to the plaint. The 
first letter dated 26th June 1941, was written by 
the plaintiff as the proprietor of the India Cine 
Laboratory to the Bombay Film Laboratories. It 
states that the India Cine Laboratory have learned 
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from Mr. Tendulkar, one of the partners of the 
a defendant firm, that they had arranged with the 
Bombay Film Laboratories for the editing of the 
picture and that the Bombay Film Laboratories 
bad agreed to render them services for the complete 
editing of the picture for a lump sum of Rs. 250 of 
which they had so far paid Rs, 100. The letter goes 
on to request the Bombay Film Laboratories to 
debit the balance of Rs. 150 to the account of the 
India Cine Laboratory. The letter then states as 
follows: 

“We hereby also authorise you with a mutual con¬ 
sent of the said Messrs. The Orient Pictures to 
hold both Picture and sound negatives as well as 
positive print relating to th8 picture referred to 
above, in your custody on our behalf and account 
until such time, you receive further instructions on 
the subject from our end.*’ 

b The letter requests the Bombay Film Laboratories 
to confirm the arrangement mentioned in the letter. 
There is an endorsement at the foot of the letter 
made by the Orient Pictures by Mr. G. M. Tendul¬ 
kar as a partner therein confirming the arrange¬ 
ment set out in the letter. By a letter of 16tb July 
1941, written by the Bombay Film Laboratories 
to the India Cine Laboratory the Bombay Film 
Laboratories confirmed the arrangement 6et out in 
the letter of 26th June 1941. Thereafter, asappears 
from correspondence set out in Ex. (C) to the plaint, 
the plaintiff sent his accounts to the defendants 
and made a demand for the payment of Rupees 
7309-13-0. The plaintiff wrote three letters to the 
defendants, of 1st, 12thand 19thSeptember 1941. By 
a letter dated 25th September 1941, from Messrs. 
Raj pal and Rajpal, advocates, written on behalf of 
, the defendants, the defendants denied that the sum 
of Ra. 7809-13 0 claimed by the plaintiff was due 
by them and set out numerous alleged breaches by 
the plaintiff of the agreement dated 12th May 1941. 
Thereafter the plaintiff filed the present suit. In 
the plaint he sets out the material provisions of the 
agreement of 12th May 1941, and alleges that from 
time to time he supplied raw films and carried out 
the developing and printing of the picture as and 
when required and that from time to time he sent 
to the defendants debit notes in respect of the raw 
films supplied and obarges for the work done by 
him, and in para. 7 he seta out the further agree¬ 
ment come to on 26th June 1941. whereby among 
other things it was agreed that the Bombay Film 
Laboratories should hold both the picture and 
Bound negatives as well ae the positive prints relat- 
ing to the picture on account and on behalf of the 
plaintiff. The correspondence is then referred to in 
the plaint, and in para. 10 tho plaintiff alleges that 
he learnt from the correspondence that the defen- 
dants have taken possession of two positive prints 
of the picture from the Bombay Film Laboratories. 
In ^ra. 11 the plaintiff alleges that be is entitled 
to tho possession of the negatives, sound negatives 
and positive prints, and he further alleges that he 
has a first oharge thereon until the amount due and 
payable to him is paid by the defendants. In para. 
12 ho alleges that the defendants were not entitled 
to take possession of the positive prints and that 
they have wrongfully taken possession thereof. In 
******* f ? r a declaration that Rupees 

tw k 3 ’u are fi Ue * A ^ d W able an d fora declaration 
Jhat he has a first oharge on the pioture negatives 

wr.r! * ho p 03 ^ 8 p rint s. «d he 

ln payment the eaid picture 

ne f tl,e8 and P 0 ®^ 0 prints may 
meX??* th6 Proceeds applied to the pay- 
ment of the decretal amount. This suit having been 


filed the defendants have applied to 6tay the suit 
upon the ground that the arbitration claase in the 6 
agreement of 12th May 1941, applies. That cl. 9 is 
in this form : 

'* If any dispute arises between the parties in 
respect of this agreement, the same shall be referred 
to arbitration, each arbitrator to be appointed by 
both the parties whose award will be final and 
binding upon both the parties.” 

The defendants have supported their application 
by an affidavit of Shantiprasad Govindram Khan- 
daria sworn on 23rd March 1942. In that affidavit 
the deponent alleges that as the plaintiff could not 
carry out his part of the contract by developing and 
editing the picture the defendants had to arrange 
for the same with the Bombay Film Laboratories, 
and the plaintiff on 21st June 1941, handed over to 
the defendants the picture negatives and the sound 
negatives of the said picture and the defendants f 
handed over the same to the Bombay Film Lahore- 
tories. The deponent alleges that the plaintiff has 
released his lien or charge, if any, under the said 
agreement by his handing over the negatives and 
picture to the defendants. The deponent goes on to 
allege that there are disputes between the plaintiff 
and the defendants and that they shoold be referred 
to arbitration pursuant to cl. 9 of the agreement 
of 12th May 1941. 

The plaintiff made an affidavit in reply sworn on 
31et March 1942. He denied the allegation that he 
could not carry out his part of the contract. He 
alleged that the negative of the picture was handed 
over by him to the Bombay Film Laboratories on 
26th June 1941, in pursuance of the agreement 
which is contained in Ex. B to the plaint, and that 
under that agreement the Bombay Film Labora¬ 
tories with the consent of the defendants agreed to 0 
hold the picture and sound negative and positive 
prints of the film in their safe custody on his behalf. 
He denied that he had released his lien or oharge. 
He alleged that disputes had arisen between him 
and the defendants not only with regard to the 
agreement dated 12th May 1941, but with regard 
to the agreement recorded in the correspondence 
Ex. B to the plaint. He submitted that the subject- 
matter of the suit comprised the disputes between 
him and the defendants both with regard to the 
agreement dated 12th May 1941, and the agreement 
recorded in the correspondence Ex. B to the plaint. 
He oontended that the subject-matter of the suit 
was therefore outside the scope of the submission 
contained in the agreement dated 12th May 1941. 
Further he alleged that he had come to know from 
Messrs. Sevaram Tricumdae on 28th Maroh 1942, % 
that the defendants had mortgaged the films to 
Messrs. Sewaram Tricumdas. Mr. Shantiprasad G. 
Khandaria filed an affidavit in rejoinder sworn on 
31st March 1942. In pare. 9 he alleged that the 
suit was based only on the agreement dated 12th 
May 1941, and not on the arrangement which ap¬ 
pears in Ex. B to the plaint. He alleged that the 
arrangement had never been accepted by tho defen¬ 
dants and that it was not binding upon them. He 
therefore submitted that the alleged arrangement 
and disputes arising out of that alleged arrangement 
cannot affect the rights of the parties to the agree- 
ment. It is to be observed therefore that the vali¬ 
dity of the agreement which is sot out in Ex. B to 
the plaint is aotually challenged by the defendants 
to this suit. He goes on in the affidavit to allege 
that in November 1941, the defendants oreated a 
mortgage on the film in question inclusive of nega¬ 
tive films and positive prints in favour of Tricumdas 
feevaram and Ramohand Tricumdas, and he alleges 
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that the interests of third parties who are not par¬ 
ties to the suit are concerned, and that for that 
reason the defendants intend to oppose the plaintiff's 
application for a receiver and an injunction which 
is being made by another motion. 

In support of the application for a stay, Mr. 
Daphtary arguing upon the assumption that the 
second arrangement evidenced by Ex. B to the 
plaint was binding upon the defendants contrary to 
the contentions of Mr. S. G. Khandaria contended 
that it formed part and parcel of the original agree¬ 
ment and was merely a supplementary arrangement 
giving further security to the plaintiff in reference 
to the subject-matter of the first agreement. Conse¬ 
quently, he contended that the arbitration clause 
would be equally applicable to the second agree¬ 
ment. He referred to and relied upon (1877) 37 
L. T. (N.S.) 270. 1 In that case however there were 
two contemporaneous agreements, one of which 
contained, though the other did not, a reference to 
arbitration, and the learned Judge decided that 
those two agreements must be treated as together 
forming one agreement, and that the arbitration 
clause consequently must be taken as applying to 
both. That case i9 in my opinion very different from 
the present. Mr. J. H. Vakil in opposing the appli¬ 
cation for a stay relied upon (1889) 43 Ch. D. 150.- 
In that case a lease contained an arbitration clause. 
Some years after the date of the lease disputes hav¬ 
ing arisen between the parties a written agreement 
was entered into binding the lessor to take certain 
steps with a view to securing a better water supply 
and in some points varying the rights of the lessee 
as to the supply which the lessor had covenanted to 
give him under the lease. The lessee commenced an 
action alleging that the6teps mentioned in the agree¬ 
ment had not been taken, and al 60 alleging that 
the lessor bad not supplied the stipulated quantity 
of water, and claiming an enquiry as to the damages 
sustained "by reason of the matters aforesaid." 
The defendant moved to stay the proceedings and 
refer the dispute to arbitration. The Court held 
that as the arbitration clause applied only tomatter6 
arisiDg under the lease, it did not cover the whole 
subject-matter of the action. As Cotton J. said in 
his judgment the subsequent agreement imposed 
upon the lessor certain fresh liabilities and to some 
extent modified the rights of the plaintiff. 

In my opinion the case relied upon by Mr. Vakil 
is applicable to the facts of the present case. I think 
that the subsequent agreement evidenced by Ex. B 
conferred upon the plaintiff a right which he had 
not previously got, viz., to have possession of the 
positive prints retained on his behalf by a third 
party and imposed upon the defendants a liability 
which they had not previously undertaken, viz., to 
sanction the retention by third parties of the posi¬ 
tive prints on behalf of the plaintiff. This new 
arrangement imposed liabilities upon the defendants 
and conferred rights upon the plaintiff which are 
not to be found in the original agreement at all. In 
my opinion, the arbitration clause has no applicabi¬ 
lity whatever to these new rights and liabilities so 
imposed and conferred. In my opinion an arbitrator 
or arbitrators appointed under the original agree¬ 
ment would have no jurisdiction to entertain any 
dispute arising between the plaintiff and the defen¬ 
dants in respect of the new agreement. Moreover, 
!the validity of the fresh arrangement evidenced by 


1. (1877) 37 L. T. (N.S.) 270, Wade-Grey v. Morri¬ 


son. 


2. (1889) 43 Ch.D. 150: 62 L.T. 209: 38 W.B. 340, 


Turnock v. Sartoris. 


Ramchandra Gajanan A. I, B. 

Ex. B to the plaint is disputed by the defendants. „ 
The arbitrator or arbitrators appointed under the 
first agreement would certainly have no jurisdiction 
to determine whether the second alleged arrange¬ 
ment was or was not binding upon the plaintiff 
and the defendants, or what effect it had upon the 
provisions of the first agreement. 

Mr. J. H. Vakil drew my attention to that part 
of the judgment in (1889) 43 Ch. D. 150,2 where 
the Court discussed the question whether it would 
l»e right to split up the action by referring to arbi¬ 
tration the matters arising under the lease and 
leaving the action to proceed as to the other matters. 
The Court took the view that even if the arbitration 
clause could be construed so widely as to cover 
all the matters in respect of which damages were 
claimed it would not be proper to refer them to an 
arbitrator as he would have no power to determine 
the construction of the agreement and its effect upon / 
the provisions of the lease. I am of opinion that 
that argument applies to the present suit. I do not 
think that I ought to stay the suit to the extent to 
which it can be said to be a snit arising under the 
agreement of 12th May 1941, inasmuch as it is 
contended by the plaintiff that the rights under 
that agreement are materially affected and altered 
and modified by the second agreement, and an 
arbitrator or arbitrators appointed under the first 
agreement would have no power to entertain that 1 
question. 

Mr. Vakil informed me that when this snit was 
instituted the plaintiff did not know that the defen-! 
dants had mortgaged the film to third parties. If 
the plaintiff had been aware of that fact those third 
parties would no doubt have been made party defen¬ 
dants to the suit. Mr. Vakil eaid that the necessary ^ 
steps would in due course be taken to add them 
as parties. It would, I think, be manifestly most 
inconvenient to stay this suit and to allow the arbi-! 
tration to be held between the plaintiff and the 
defendants to which the mortgagees could not be 
made parties. For the reasons above given and in 
the exercise of my discretion I have come to the 
conclosion that this application to stay fails and 
I accordingly dismiss it with oosts. Having regard 
to the length of time which this motion has lasted 
Mr. Vakil asked me to allow the costs to be taxed. 
Mr. Daphtary on the other hand has asked me to 
fix the costs. I accordingly fix them at Rs. 250. 

G.N./R.K. Application dimisud. 
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Motilal Tejsi <i Co. — Plaintiffs 

v. 

Ramchandra Gajanan Kherodkar — 

Defendant. 

Suit No. 1147 of 1941, Decided on 16th March 
1942. 

(a) Contract — Building contract — Parties 
agreeing to abide by certificate ol architect 
named in agreement—They must accept archi¬ 
tect’s decision however wrong and erroneous— 
Final certificate of architect—Grounds on which 
it may be challenged indicated. 

If the parties to a building contract choose to 
agree to abide by the certificate of the architects 
whom they have named in the agreement, then 
they must accept the decision of the architects, 
however wrong and erroneous it may be. A final 
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certificate given by the architects on the completion claim. On 9th September 1940, the architects issued 
“ of a building contract can be challenged by the their final certificate certifying that a sum of 
owner of the baildiDg only on the ground of fraud, Rs, 3701 remained due and payable by the defen- 
collosion or misconduot on the part of the archi- dant in respect of the workdone under the contract 
tects. [P 335g] and also the additional work done by the plaintiffs 

(b) Contract—Building contract—Arbitration which wa3 settled at Rs. 850 as I have already 
clause — Effect of-Parties agreeing that final s ‘ ated ; Various part payments were made by the 
certificate issued by architects named in agree- defendant, and the plaintiffs have filed this suit for 

ment should be conclusive_Pact that decision Rs. 2576 being the balance due under the final 

of architects is to be made rule of Court or that certificate of the architects. 

any difference arising during construction of *be written statement the defendant alleges 

building is to be determined and adjusted by the plaintiff left some of the items of work 

architects alone cannot in any way alter con- under the contract undone and unfinished and 
elusiveness of certificate of architects or alter carried out somo of the work in a defective manner 
their capacity which is not judicial but adminis- an .^ a ^ s0 tailed to do the work within the time 
trative. stipulated. The defendant further alleges that he 

An arbitration clause in a building contract does bro °«ht these facta and disputes to the notice of 
b not ipso facto oust the jurisdiction of the architects J the final certificate was 

named in the agreement to give a final certificate f He further alleges that the final / 

which the parties have agreed to abide by unless °® r , tl “ K “ te °* th ® architects is not binding on him 
there were disputes between the parties which were f"? that nnd ® r tb ®, t ® r l m3 of th ® contract the archi- 
formulated and were referred to the arbitrators „ ts werenoteotitledtoissuethe same. He further 

under the contract: (1901) 1 K. B. 624, Rel. on. u the “ rc ™ t ». lssued ‘ he ,<»rtificate 

fP 33761 wl thout hearing the defendant and adjudicating 

WK.ro m-ii'u k.,iu- . . upon the disputes that subsisted between him and 

a . bm i d,n « cnntract^gree the plaintiffs. H e says that having regard to the 
that the final certificate issued by the architects work which wa8 le(t undone and ? h „^ ork whioh 

Sfi Tlk 8howlD 8 tho fi nal bala “°« was left unfinished and the work which was defec 

due or payable to the contractor would be conclu- tiro a sum of Ha 1755 chnnlrt h* *7,^# 

rifssS' r ™" ‘w :i; * °° ^ o 

the event of any doubt arising while the building ££$!, d ® fendftn ‘ oountercla.ms against the 
is being constructed the architects alone and no one The first nuestinn tk«t -k.n. 

else should determine and adjust any difference defendant £ entUled to .o h«b?nH T * , 

. cannot in any way alter or modify the conclusive- ?hVarohhwts It is ^nlSSht fi? c «ti6cate °f 

' ness of tho certificate issued by the architects or f J SS he is rrdSa fi^k.f. ^ 9 

alter their capacity in giving their decision whioh certificate^of tta h ® 

is not judicial but administrative and In giving to the^ aintiffs- cUim ^^ k . h ®, has , n ? anfl ™ 

their decision they cannot be said to act as arbi- ailNo w rtfs e Won^k T*' 

trators at all. If their decision is not an award the are on / , th ® r ® 

mere fact that the parties provide that it may be b7bAh.B 8‘ven 

made a rale of the Court would not any more make thebuildin^^8^k^ “ h .k^ d by .,‘ h ® ° w ° er 

sans arRSfiB'jrtssssss 

iSMKffia saw ;stmt ssvt %, 

(c) Contract-Building contr.ct-Final certU f””? 3 ' The authoritiea ^ d °™ 

flcate of architects—Form of-Vallditv 25L“ .‘Sf U88 ? ho08a 10 *8 ree »*»«• by the 

a ttansasAM 53 rrr * smskk as 6 

•WattfLinsst 1P 58801 aar sta sras 

K. A. 8omjee and N. 0. N. Acharva _ Sl ^ r the 1611118 of ‘ he »ntraot ‘o 

yr. T. , . give a final certificate comes to an end. Thev can 

JUDGMENT. — The plaintiffs are a firmdotoL’ U ? d ® r , ‘ b ® ttt «i wUo ? olauS0 M Mutators 

business as building oontractore? By & oontraol ^ ^ 10 \tf t f® cerll , flfl " 8>^ing their final oertifi- 
dated 2Bth Maroh 1938, the plaintiffs 7 agreed with Ik® ° f t , he .T 6emen ‘- In ordor to 

the defendant to construct a building onPlot No 8 l^nfii.?! argument of Mr. Somjee, one must 
at Shivaji Park, Mahim, in cons&fon of a lumn SJ./LS® ‘V.™?. V Th « -lotion 

sum of Rs. 28,851. The plaintiffs afiece in the J® s l?68 , tfi . d, i n ‘ 0 thta: Did the parties to 

pWnt that in pursuance of their contract thSy theirTaMon^Wnk? th *M a ^ 3hlteote in 8 ivin 8 
Wnedoutthe bulldiugwork specified m the oan tma □ * t 7 0ul(i bo binding on the par- 

tract and duly completed the same. In addition to tivawT if ? eboQ,d act administra- 

*^®. Prmcipal work specified in the contract the Bhonld ? *it InAtoun* [ ®f. lato,1 ^ d that the arohiteote 
plalntlfto also carried out certain additional work aet *a ® y ’ tben 1 ° nd °ubtedly they should 

Thei plaintiffs’ olaim with regard to this additional aU 4110 formalities of an 

work was settled (nr Tia ftfin n* aaanionai arbitration most be complied with 

1940, “ d there 18 D0 du ^‘® wi ‘ b ^*•"** ™» H tobMX th MTSTo? 




886 Bombay Motilal Tejsi & Co. v. Ramchandra Gajanan fCliagla J.) A. I. R. 


fl tended to confer on the architects any judicial power 
or to constitute them a judicial tribunal. All that 
they intended was that the architects should exer¬ 
cise their skill and judgment and decide difficulties 
between the parties from time to time administra¬ 
tively and not judicially. Clause 36 of the conditions 
of the contract, which are annexed to the main con¬ 
tract and which by cl. 5 of the contract are made 
part of the contract itself, clearly and unequivocally 
states that a certificate of the architects, showing 
the final balance due or payable to the contractor, 
is to be conclusive evidence of the work having been 
duly completed and that the contractor is entitled 
to receive payment of the final balance, but with¬ 
out prejudice to the liability of the contractor for 
shrinkage or leakage or any other faults or defects 
which may appear within the specified period after 
completing as mentioned in the agreement. Now if 
b this clause stood by itself, there can be no doubt — 
and Mr. Somjee conceds this—that the final certifi¬ 
cate issued by the architects would be conclusive and 
binding upon the defendant. But Mr. Somjee con¬ 
tends that the stringency of this clause is mitigated 
by other provisions of the contract which constitute 
the architects arbitrators, and he strongly relies on 
cl. (4) of the contract which says : 

“The within plaint, agreement and documents 
above-mentioned shall form the basis of this con¬ 
tract and the decision of the said Architects or the 
other Architects for the time being as mentioned in 
the printed conditions of the contract in reference 
to all matters of dispute as to material workman¬ 
ship or account and as to intended interpretation of 
the clauses of this agreement or any other document 
attached hereto shall be final and binding on both 
parties and may be made a rule of the Court." 

Mr. Somjee argues that the decision which the 
architects had to give under this clause was a 
judicial decision, and he principally relies upon the 
last part of this clause which provides that their 
deoision may be made a rule of the Court. Mr. 
Somjee says that it is only an award made by the 
architects acting judicially as arbitrators that can 
be made a rule of the Court. Mr. Somjee has also 
referred to ol. (39) of the conditions of the contract 
which lays down as follows: 

“Should any doubt or doubts arise during the 
execution of the works or at measuring the extras 
or at making out the accounts or to any extras or 
other works, for which the contractor may believe 
to have a claim, the admission and allowance of 
any such claim or claims shall be judged of, deter¬ 
mined and adjusted solely by the Architects, without 
d reference in any way to any other persons. It being 
tho intention of these conditions, that all such 
works that may be necessary for completely finishing 
the works proposed, for the rectifications of any 
failure from whatever cause arising, and the well 
maintaining, sustaining and supporting the whole 
of the works, as well as actions and alterations 
should such be made, so that the whole may remain 
sound and firm, are implied in the foregoing speci¬ 
fication although the same may not therein be 
specially expressed; and that on this as well as all 
other matters, no reference to any other person 
than tho aforesaid Architects, is to be allowed or 
admitted, bis decision on all matters in difference 
or dispute between the employer and the contractor 
shall be conclusive and final and binding on both 

the parties to the contract." . . 

This clause provides that in the event of any 
doubt arising while the building is being constructed 
it is tho architect alone and no one else who should 
determine and adjust any difference. Mr. Somjee 


is 

in terms the 
be considered 
agreement further 


contends that under this clause of the oontract the 
architects can only act judicially as arbitrators. 
Now after giving my careful attention to both cl (4) 
of the contract and cl. (39) of the conditions of the 
contract, I am still of the opinion that these clauses 
do not in any way alter or modify the oonclusiveness 
of the certificate under cl. (36) of the conditions of 
the contract. Mr. Somjee has relied on various deci. 
sions of the English Courts in support of his argu- 
ments. The first decision on which he relied 
(1905) 1 K. B. 294.1 In that case 
certificate of the architect was not to 
a3 conclusive or final, and the 
provided that in the case of any dispute or difference 
the matter was to be referred to arbitration and the 
arbitrator had express power to open up, review, 
and revise any certificate and reconsider it on its 
merits. It was under these circumstances that the 
Court of appeal in that case came to the conclusion / 
that the arbitration clause destroyed the finality of 
the certificates and that consequently the defendant 
in that case was entitled to set up a counterclaim 
and go behind the certificate. Collins, Master of the 
Bolls, in his judgment says (p. 301): 

“If something which purports to be conclusive is 
made subject to revision, it loses its quality of 
finality. That is the case here, where the deoision 
of the architect is made subject to the decision of 
an arbitrator." 

In this case, even assuming that cl. (4) of the 
contract is an arbitration clause, it does not in any 
way affect or modify the conclusiveness of the 
certificate under cl. (36) of the conditions of the 
contract nor does it make the certificate open to 
further consideration or modification by any other 
person or authority. The other case relied on by g 
Mr. Somjee is the decision in (1895) Hudson’s 
Building Contracts Vol. II (4th Edn.), p. 262* In 
this case under cl. (20) of the building contract it 
was provided that a certificate of the architect, or an 
award of the referee, as the case may be, showing 
the final balance due or pajable to the contractor, 
was to be conclusive evidence of the works having 
been duly completed, and that the contractor was 
entitled to receive payment of the final balance. 
Then cl. (22) provided that in the event of any 
dispute arising between the owner and the contrac¬ 
tor it was to bo referred to the arbitration and final 
decision of a third party. In his judgment at p.264 
Lord Esher, Master of the Rolls, stated his opinion 
that cl. (22) was in the nature of a proviso upon 
cl. (20), so that if tho conditions contemplated by 
cl. (22) arose before the architect had given his final 
certificate, his power to give it was taken away. 
Lopes L. J. in his judgment at p. 264 says that: 

“It is important to bear in mind that here there 
were disputes in existence before the giving of the 
final certificate of the architect, which were known 
to him, and that he, knowing of those disputes, gave 
the certificate." 

Lopes L. J. further says that (p. 265) : 

“The result is that the certificate of the architect 
is final, if there are no disputes ; if there are, the 
award of the referee is to take its place and be 

substituted for it." t > ... 

It will be noted that in cl. (20) itself dealing with 
the final certificate the reference is made alterna¬ 
tively to the award of the referee. Therefore, what 
the oontract provided was that the parties were to 

1 . (1905) T K. B. 294:74 L. J. K. B. 167:92 L. T. 

10 : 21 T. L. R. 120, Robins v. Goddard. 

2. (1895) Hudson’s Building Contracts Vol. II 

(4th Edn.) p. 262, Lloyd Bros. v. Milward. 
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be bound by the certificate of the architect in the 
* event of there being no disputes and by the award 
of the referee if there were any disputes. This deci¬ 
sion has been considered in (1901) 1 K. B. 624. 3 In 
his judgment at p. 635 A. L. Smith, Master of the 
Rolls, expressed hi9 opinion that, unless there was 
a dispute and a reference under cl. (22) of the con¬ 
tract whioh was under consideration in (1895) Hud- 
son’s Building Contracts Vol. II (4th Edn.) p. 262, 2 
the certificate of the architect with regard to the 
amount which the building owner had to pay the 
builder under cl. (20) was final; and Collins L. J. in 
his judgment explained the decision in (1895) Hud¬ 
son’s Building Contracts Vol. II (4th Edn.) p. 262 2 
as follows (p. 638) : 

“It was there held that the effect of that clause 
was that, where a dispute had arisen, by which I 
think was meant that a dispute bad been actually 
t formulated between the parties, before the architect 
had given his certificate, the jurisdiction of the 
architect was ousted, and the jurisdiction of the 
referee was let in ; but that, where no such for¬ 
mulated dispute had arisen before the arohitect’s 
certificate was given, the jurisdiction of the referee 
was not Jet in, and the decision of the architect was 
final, and stood in the same category as the award 
of a referee would do, as conclusive evidence that 
the works had been completed, and that the builder 
was entitled to the balance for which the certificate 
was given, 1 * 

Therefore, even assuming that cl. (4) of the con¬ 
tract amounts to an arbitration clause, it would not 
ipso facto oust the jurisdiction of the architects to 
give a certificate under cl. (36) of the conditions of 
the contraot unless Mr. 8omjee satisfies me that 
c there were disputes between the parties whioh were 
formulated and whioh were referred to the architects 
as arbitrators. If there were no disputes or if they 
wore not formulated or if they were not referred to 
the architects, the jurisdiction of the architects to 
give a certificate continued unimpaired, and if they 
did give a certificate, it would be final and binding 
upon the parties. As I have already stated, in my 
opinion it was not the intention of the parties to 
constitute the architects as arbitrators, and any 
difficulty that one may feel in construing ol. (4) of 
the contract because of the words '‘the decision of 
the architects shall be final and binding on both 
parties and may be made a rule of the Court'* is 
removed by consideration of the deoision in (1909) 
Hudson's Building Contracts, Vol. II (Edn. 4), 
p.411/» The olause there which the Court oonaide red 
was if anything muoh more favourable to the view 
C advocated by Mr.Somjee than the olause here. The 
arohitect was described as the “judge,” and with 
regard to the final certificate he was to issue, it was 
provided that it was to have the force and effect of 
an award and may be made a rule of His Majesty’s 
High Court of Justice, or any division thereof, at 
the lDQtanoe of eithor party hereto. In his judg¬ 
ment Buokley L. J., say a (p. 418) : 

It is quite true that the architect is to be an 
Impartial peraoQ, no doubt; he is to determine the 
construction of the oontrnot, and he must not seek 
^ construe it in favour of the corporation as dls- 
tingoishcd from in favou r of the contractors; he 

3 j 1 B. 624 : 70 L. J. K. B. 482 : 84 

W * R- t> 401 i 17 T,L - Bt 804 . Ob am. 

'M«« , „? oldthorpo : Re9tflU v - Nje. 

V«K°?1 Ha x?, n,8 TO ?.^ dU $ °° ntrft0te ' Vol. II 

(Edn. 4), p. 411, William Kennedy Ltd. v. The 

SmSES. “ 1 B ° r8 ““‘ a,r "“ 8h o! 

1942 B/48 


must act fairly as between the parties. Therefore Q 
he owes a duty to the contractors as well as a duty 
to the corporation, but he, I think, does not hold 
any judicial doty to one or to the other. Then if 
you add to that the last words of S. 33, all that 
you find there is that his certificate as to the work 
done, the money to bo paid and so on, ‘shall have 
the force and effect of an award, and may be made 
a rule of His Majesty's High Court of Justice, or 
any division thereof, at the instance of either party 
hereto.' I do not think that adds anything to it. It 
i6 not that this certificate is an award, bat it is to 
be treated as something whioh it is not, and it is 
treated as if it were an award. That is the conclu¬ 
sion I come to upon the construction of that clause." 

My conclusion on the construction of cl. (4) of 
the contract is the same. The mere fact that cl. (4) 
provides for the decision of the architects being 
made a rule of the Court does not alter their capa- / 
city in giving their decision which is not judioial 
but administrative, and in giving their decision 
under ol. (4) they do not act as arbitrators at all. 

If their decision is not an award, the mere fact that 
the parties provide that it may be made a rule of 
the Court would not any more make it an award. 
Assuming I am wrong in my construction of cl. (4) 
and that cl. (4) is an arbitration clause, the next 
question that arises is whether there were any dig- 
putes between the parties before the issuing of the 
certificate which were referred to the arbitration of 
the architects within the meaning of cl. (4). Mr. 
8omjee has tendered four letters which his client 
wrote to the architects. In the first letter of 7th 
June 1938, he drew the attention of the architects 
to certain defects in the sanitary works and he called 
upon the architects to arrange to remove the present * 
defective fittings and to replace them with new * 
ones. It is to be noted that in this letter the defen¬ 
dant wanted the architects to act administratively 
and do certain administrative acts. The decision of 
the architects was not sought on any dispute be¬ 
tween the parties. The next letter of 11th August 
1938, makes a grievance of various works whioh 
were left incomplete, and these inoomplete works 
are set out seriatim. Here again the request made 
to the architects is that they should ask the con¬ 
tractors to complete the inoomplete works. On 14th 
January 1939, a reminder was sent, and the 
architects were again called upon to request the 
contractors to attend to the defective and inoom¬ 
plete works. A final reminder was sent on 26th 
June 1939, and there again the grievance was that 
the architects had not yet got the contractors to 
complete the inoomplete portions of the work and h 
they were farther asked to get the oontraotors to 
settle the claim of one Thakorlal Co., in respect 
of some plumbing and sanitary words. Therefore 
it would be noted that in all these four letters 
the defendant was seeking the assistanoe of the 
arohiteota to get the oontraotors to do oertain things 
which he had the power to do under the contraot 
and was making a oomplaint about various incom¬ 
plete works whioh, aooordiog to him, the plaintiffs 
were bound to oomplete under the terms ol the oon- 
tract. But nowhere do these letters even suggest 
that there were any disputes between the defendant 
and the plaintiffs—let alone formulating these dis¬ 
putes, and I fail to understand how these letters 
can be possibly read as calling upon the architects 
to take upon themselves the burden of arbitration 
under ol. 4 of the oontraot and resolve the dispute 
between the parties. I therefore hold that assuming 
o . 4 of the oontraot is to be read as an arbitration 
clause, on the evidence before me there were no 
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formulated disputes between the parties which were 
° referred to arbitration under cl. 4 and, therefore, 
the jurisdiction of the architects to issue a final 
certificate under cl. 36 of the conditions of the con¬ 
tract was not in any way ousted. 

It is finally argued by Mr. Somjee that the certi¬ 
ficate of the architects (Ex. C) is not a final certi¬ 
ficate. Now the law does not make it necessary for 
the architects to issue their final certificate in any 
prescribed form. All that is required of a final certi- 
Ificate is that it should give clear intimation to the 
owner what is the amount finally due and payable 
by him under the contract, and it is only from this 
point of view that one must approach this final 
certificate. I concede that this certificate might have 
been more artistically drafted, but it undoubtedly 
serves the purpose for which final certificates are 
. meant. I do not think that the defendant can have 
b any grievance that on getting the certificate he did 
not know what he had finally to pay to the con¬ 
tractors under the contract. The certificate is headed 
as "Final Certificate." It mentions the contract 
amount as Bs. 26,351. It mentions the extras, 
which were agreed upon, at the sum of Rs. 850 as 
I have already mentioned. It mentions the amount 
previously certified as Rs. 23,500, and it finally 
states that a 6um of Rs. 3701 is payable by the 
defendant to the plaintiffs. I do not think there is 
much substance or merit in the argument that this 
is not a final certificate. 

I, therefore, hold that as the defendant has not 
pleaded that the final certificate was issued by the 
architects by any fraud or collusion between him 
and the plaintiffs nor has he alleged that there was 
any misconduct on the part of the architects, the 
final certificate is binding upon him and he cannot 
c go behind it. It is not, therefore, open to me to 
consider the counterclaim of the defendant on its 
merits. My answer on preliminary issue 2 is, there¬ 
fore, in the affirmative. I, therefore, decree the suit 
of the plaintiffs with costs and dismiss the counter¬ 
claim with costs. I fix the costs of the suit and 
counterclaim which the defendant has to pay to the 
plaintiffs at R3. 1200. Liberty to the plaintiffs to 
withdraw the amount deposited under the Judge's 
order of 1st December 1941, and apply the same 
towards part satisfaction of the decretal amount. 

G.N./R.K, _ Suit decreed. 
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Channappa Girimalappa Jolad 

‘ Bagalkot Bank. 

First Appeals Nos. 3 and 20 of 1940 and No. 29 of 
1941. Deoided on 23-1-1942, from decision of First 
Class Sub-Judge, Bijapur, in Suit No.206 of 1938. 

Civil P. C. (1908), 0.2, R. 2—Claim for mesne 
profits omitted while claiming possession — 
Subsequent suit for mesne profits is barred by 

° The R rigbt to the rents and profits of the proper- 
ties wrongfully alienated by the adoptive mother 
rests on exactly the same facts and law as the claim 
to the corpus of those properties and hence where a 
claim for mesne profits is not included in a previous 
suit for possession of the property, a second smt for 
cnflh mpime profits is barred by O. 2, R. 2. ( ol) lo 
A I B. 1981 P. c. 229, Bel. on; (’24) 11 A.LB..1924 
Bom. 868. Afk. [P 389b,e] 

(’40) Chitaley, O. 2, B. 2, N. 24 Pt. 1. 

(’41) M ,Page 581 Pt. (o). 


R. A . Jahagirdar and V. V . Albal, and K. G, 
Datar — for Appellants (in 3 and 29, and 20, € 
respectively). 

K. G . Datar —for Respondents (in 3) and Respon¬ 
dent 2 (in 29). 

R. A. Jahagirdar and F. 7. Albal — 

for Respondent 1 (in 20). 

BEAUMONT C. J.—This is an appeal against 
a decision of the first class Subordinate Judge of 
Bijapur, and it arises in this way. In 1933 the 
plaintiff, who was a minor, filed a suit to recover 
possession of certain immovable property against 
his adoptive mother Irawa and purchasers from her. 
His case was that Irawa had improperly alienated 
the properties to which the plaintiff was entitled 
under an adoption which Irawa had made to her 
husband, and in that suit one issue raised was : 
Whether Irawa had reserved to her a life-interest 
in the ancestral properties? In that suit the plaintiff / 
succeeded in getting a decree for possession. Issue 2 
was answered in the negative, so that it was held 
that Irawa was not entitled to the properties for her 
life. The decree made in the suit was "the plaintiff 
do recover possession with future mesne profits." 
The decree was affirmed in 1937 by this Court in 
appeal. The present suit, which was filed in 1938, 
is a snit to recover survey No. 415/1 and also mesne 
profits in respect of the properties included in the 
suit of 1933 prior to the date of that suit. The first 
question, which arises, is whether the suit is barred 
by O. 2, R. 2, Civil P. C. So far as the claim to 
survey No. 415/1 is concerned, it seems to me clear 
that it is barred, because that survey number could 
have been included in the 1933 suit. We are told 
that it was not included owing to negligence on the 
part of the next friend of the plaintiff. But a Full g 
Bench of this Court held in 41 Bom. L. R. 59 1 that 
a decree could not be challenged on the ground of 
negligence by the next friend. It seems to me clear, 
therefore, that the prior suit ought to have raised 
the olaim as to survey No. 415/1, and it cannot now 
be raised by virtue of the provisions of O. 2, R. 2. 

Then the next question is about the mesne profits. 
Prima facie, I should have thought that inasmuch 
as the plaintiff was challenging the alienations made 
by his adoptive mother, and was seeking to recover 
property on the ground that those alienations were 
void, hecould by exactly the same title have claimed 
mesne profits from the date of the alienations until 
the suit. Order 2, B. 2, CivU P. C., provides that 
every snit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the 
cause of action. Now it was held by this Court in 
26 Bom. L. R. 288* that a claim for possession to 
immovable property is not founded on the same 
cause of action as a claim for mesne profits in respect 
of that property. The plaintiff in that case having 
sued for possession of immovable P ro P® rt y* 
omitted to claim mesne profits, was held entitled 
nevertheless to file a subsequent suit claiming mesne 
profits. The Court relied to a great extent on O. 2, 
R. 4, Civil P. C., which provides (inter alia) that no 
cause of action shall, unless with the leave of the 
Court, be joined with a snit for the reeovwy of 
immovable property, except claims for meme prohts 
or arrears of rent in respect of the property oWmol 
or any part thereof. It is said that that role recog- 
pizea the fact that a claim for possession and a 

(-89) 26 A. I. B. 1939 Bom. 66 :18° I.a61 : 

I.L.B. (1989) Bom. 840 : 41 Bom. L.B. 69 (P.B.J, 

Krishnadas v. Vithoba. _ . 

2. (’24) 11 A. I. R. 1924 Bom. 868.80 L C. 269 . 

26 Bom. L. B. 288, Ramchandra v. Lodha. 
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claim for mesne profits derived from the property of 
wbioh possession is claimed are founded on two 
different caases of action. Order 2, R. 4 is founded 
on 0. 14, R. 6 of the Rales of the Supreme Court 
in England, and those rales do not contain any rule 
corresponding with 0. 2, R. 2. It seems to me that 
it may well be that the expression 4< cause of action' 1 
in 0. 2. R, 2, has a wider meaning than the expres¬ 
sion in 0. 2, R. 4. Moreover, the provision in the 
latter rule may have been inserted ex abundanti 
cautela without intending to lay down that the 
causes of action for possession and for mesne profits 
or arrears of rent accruing were distinct. The judg¬ 
ment of the Privy Council in A. I. R. 1931 P. C. 
229, 5 seems to me to support that view. Sir George 
Lowndes, in delivering the opinion of the Board, 
said in reference to 0, 2, R. 2 (p. 230) : 

"The rule in question is intended to deal with the 
vice of splitting a cause of action. It provides that a 
suit must include the whole of any claim which the 
plaintiff is entitled to make in respect of the cause 
of action on whioh he sues, and that if he omits 
(except with the leave of the Court) to sue for any 
relief to which his cause of action would entitle 
him, he cannot claim it in a subsequent suit. The 
object of this salatary rule is doubtless to prevent 
multiplicity of suits. The cause of action in the pre¬ 
sent suit is, their Lordships think, clearly the same 
as in the previous suit; the right to the rents and 
profits rested on the same foundation of faots and 
law as the right to have the purchases of the decree 
and of the properties deolared to be purchases for 
the mortgagors." 

Applying that principle to thi6 case, it seems to 
me that the right to the rent9 and profits of the 
properties wrongfully alienated by the adoptive 
mother rests on exactly the same facts and law as 
the claim to the corpus of those properties. It ie, I 
think, difficult to reconcile 26 Bom. L. R. 288 3 
with that opinion of the Privy Council. But in this 
case there was something more in the former suit 
than the claim for possession, because an issue was 
raised as to whether Irawa had a life interest in 
the property. Directly the Court held that she had 
not got a life interest in the property, it manifestly 
became possible for the plaintiff, on exaotly the 
same facts and law os he had relied on for challeng¬ 
ing the life interest, to claim the rents and profits 
received by the defendant in respeot of that life 
interest. In my opinion, it is clear that in this case 
a claim for rents and profits could have been made 
on the same cause of action as that on whioh the 
1933 suit waB founded. That being so, I think the 
olaim for mesne profits does not lie. I may 6ay that 
even if it did lie, I should have very grave doubt 
whether in this case the plaintiff could establish his 
olaim to mesne profits, having regard to tho deci¬ 
sions of this Court in 38 Bom. L. R. 9414 and in 
40 Bom. L. R. 304.® But I base my judgment on 
0. 2, R. 2. First Appeal No. 20 allowed, and suit 
No. 206 of 1938 dismissed with costs throughout. 

First Appeal No. 3 of 1940 dismissed with costs. 
First Appeal No. 29 of 1941 dismissed with cost9. 

SEN J. — I agree. 

_ Order accordingly. 

3. (’31) 18 A. I. R. 1931 P. C. 229 : 134 L C. 664 
(P. C.), Naba Kumar v. Radhashyam. 

4 . (’36) 23 A. I, R. 1936 Bom. 386 : 166 I. 0. 164 : 
38 Bom. L. R. 941, Mallappa ?. Anant. 

5. (’88) 26 A. I. R. 1938 Bom. 298 : 178 I. C. 76 : 
I. L. R. (1938) Bom. 292 ; 40 Bom. L. R. 394, 
Mohanlal v. Jagjlvan. 
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Broomfield and Maoklin JJ. 

Hirachand Himatlal Marwari 

v. 

Kashinath Thakurji Jadhav . 

First Appeal No. 194 of 1941, Decided on 2nd 
February 1942, from decision of Add!. Joint First 
Class Sub Judge, Poona, in Sait No. 214 of 1938. 

(a) Civil P. C. (1908), S. 80 — Notice can be 
waived by party concerned — Want of notice 
cannot be pleaded by third person. 

It is open to the party protected by S. 80 to waive 
his rights to a notice and his waiver binds the rest 
of the parties. But only he can waive notice, and a 
party who has himself no right to notice cannot 
challenge a suit on the ground of want of notice to 
the only party entitled to receive it ; 32 Cal. 1130, . 
Rel on. [P 340c, d] f 

CPC —. 

(’40) Chitaley. S. 80, N. 15 Pts. 1, 5. 

(’41) Mulls, Page 305 Pt. (r). 

(b) Notice — Waiver of — Delay in taking 
objection, if prejudices, amounts to waiver. 

Any prejudice to the plaintiff caused by the 
delay would result in the defendant being deemed 
to have waived his right to notioe, even though 
delay, however long, would not necessarily by itself 
be a ground for holding that he haa waived it : 34 
Cal. 257; 40 Cal. 503 and (’25) 12 A. I. R.I925 Al). 
241, Rel. on. [P 340 f] 

Q p _ 

(’40) Chitaley, O. 2, R. 2 N. 15. 

(’41) Molla, Page 305 Note "Waiver of notice." 

(c) Transfer of Property Act (1882), S. 3 — 
Notice — Agreement to mortgage is not com- 9 
pulsorily registrable and does not amount to 
constructive notice, though registered. 

An agreement for a mortgage docs not give rise 
to a charge over the property and is not compul¬ 
sorily registrable. Hence though in fact registered it 
cannot be used ns oonatruotive notice of the transac¬ 
tion. [P 3407*; P 341c] 

T. P. Act — 

(’42) Chitaley, S. 3 N. 34. 

(’36) Mulla, Page 31 Note "(25) Registration as 
notice — Explanation I." 

(’34) Mitra, Page 30 N. 27. 

S. O . Patwardhan and P. G. Kher — 

for Appellant. 

P. B. Gajendragadkar — for Respondent. 

MACKLIN J. — This appeal arises out of an 
agreement for a mortgage. The plaintiff was one h 
of the creditors of defendant 1 for a substantial 
amount, and- defendant 1 is the proprietor of two 
oinema hougte in Poona city, one of which is known 
as "Rainbow Talkies." On 1st June 1937, at a time 
when defendant 1 was oonsiderably indebted to the 
plaintiff, he executed two documents in favour of 
the plaintiff on the 6ame day and registered them 
both. The first was a document giving the plaintiff 
the right to temporary possession of the oinema 
houses eubjeot to certain obiigations with respeot to 
paying off tho defendant’s debts, and the other was 
an agreement to mortgagothe oinema houses within 
three months. On 9th July 1937, defendant 3, 
another of the creditors, obtained a lease of the Rain, 
bow Talkies from the defendant; and on 16th July 
defendant 4 obtained a mortgage of the same pro¬ 
perty from the defendant. On 11th August 1987, an 
application in insolvency was made against the 
defendant by one Bhaurao Kokate. On the same day 
the defendant was adjudioated insolvent and reoeivers 
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were appointed, now represented by defendants 2 A 
and 2B in this suit. The plaintiff has sued for spe¬ 
cific performance from the receivers of his agree¬ 
ment for a mortgage and also for a declaration of 
the priority of his agreement over the lease of 
defendant 3 and the mortgage of defendant 4. He 
won his suit on these three points, and defendant 3 
now comes in appeal. No one else has appealed, and 
the only parties to the appeal are the plaintiff-res¬ 
pondent and the appellant-defendant 3. 

By way of a preliminary objection to the appeal, 
it was contended that the appeal was incompetent 
by reason of the receivers not being upon the record 
of the appeal. It is argued that the decree as be¬ 
tween the plaintiff and the receivers must 6tand as 
they have not appealed, and that R. 20of 0.41. Civil 
P. C. applies to this case, so that the receivers, 
being "interested” in the result of the appeal, are 
proper, if not actually necessary, parties to it. It is 
also said that although the Court’s powers in appeal 
are wide, it ought not to give a decree in favour of 
any party to the suit who has not been made a 
party to the appeal. The latter contention 6eems to 
be contrary to the provisions of R. 33 of 0.41. As to 
the first contention, even if the decree as between 
the plaintiff and the receivers is to stand, it does 
not follow that the receivers are necessary parties 
because they are interested in the result of the 
appeal. They are merely officers of the Court, and 
it is difficult to see what interest they have in the 
result. And even if the decree does stand as against 
them so that the plaintiff is entitled to get specific 
performance of his agreement for a mortgage, it 
does not follow that a9 between the plaintiff and 
defendant 3 the plaintiff’s mortgage will be given 
priority; and the priority which the trial Court has 
given to the plaintiff over defendant 3 is the only 
objectionable feature of the lower Court's decree, so 
far as defendant 3 is concerned. 

The first point taken in this appeal is concerned 
with want of notice to the receivers under S. 80, 
Civil P. C. A receiver is a "public officer” within 
the meaning of S. 80 and is entitled to two months 
notice of any suit in which "any act purporting to 
be done by him in his official capacity” is challeng¬ 
ed. An act in this sense includes an illegal omis¬ 
sion, i. e., a breach of his official duty; and it is 
argued that in this case theireceivers by the very 
nature of their office were bound to give the plain¬ 
tiff specific performance of the plaintiff's agreement 
with defendant 1. It is well settled and is conceded 
that the party in whose favour the section prescribes 
notice to be given can waive his right to notice. 
But in terms there has been no waiver here; and 
defendant 3 argues that the receivers cannot even 
be deemed to have waived it, and tba“Ni)eing so, the 
suit was bad in its inception and shou)i*Jhave been 
dismissed as against all the defendants, and must 
be dismissed now. But, even assuming for the sake 
of argument that this is a case to which S. 80 ap¬ 
plies, we decline to accept the objection for two 
reasons. In the first place defendant 3 is not the 
proper party t^^se it, and in the second place the 
receivers in ounffiy^ion must be deemed to have 
waived their right To notice. It is open to the party 
protected by S. 80 to waive his rights, and bia 
waiver binds the rest of the parties. But only be 
can waive notice, and if that ia eo, it is difficult to 
see any logical basis for the position that a party 
who has himself no right to notice can challenge a 
suit on the ground of want of notice to the only 
party entitled to receive it. We think therefore that 
this ground of attack is not open to defendant 3; 
and for our view on this point direct support may 


a 


be obtained from 32 Cal. 1I30.I 

Assuming however that it is open to defendant 3 e 
to take this point, we think that the reoeivers must 
be deemed to have waived their right to notice. On 
this point, three cases were cited to us. In 5 O.L. J. 
14B 2 it was held that the Secretary of State must be 
deemed to have waived his right to notice because 
objection to the 6uit on the ground of want of notice 
was not taken till three years from the beginning 
of the suit and after the plaintiffs case had been 
closed. In 40 Cal. 503 s it wa9 held that waiver was 
established because no issue as to the suit being 
defective for want of notice had been raised at all 
and no objection to the suit on that ground was 
taken until a very late stage just before the actual 
trial. It does not appear from the report whether 
any prejudice on the ground of limitation or other¬ 
wise had been actually caused to the plaintiff. But 
in 47 All. 291,4 where objection as to want of notice f 
was not taken in the written statement but was 
taken before the trial and no prejudice had been 
caused by the delay to the plaintiff, it wa9 held 
that the defendant could not be deemed to have 
waived his right to notice. One rule that seems to! 
be deducible from these cases is that any prejudice 
to the plaintiff caused by the delay would result itf 
the defendant being deemed to have waived his 
right to notice, even though delay, however long, 
would not necessarily by iteelf be a ground for 
holding that he had waived it. In the present case 
the objection was not taken at all until 24th March 
1941, two years after the issues were first framed; 
and by that time the plaintiff's rights under the 
Specific Relief Act were barred. In view of these 
findings the question whether notice was or was 
not necessary in this particular case need not be 
considered. 

The next contention of appellant-defendant 3 is 
that his rights are protected by the fact that he had 
no notice of the plaintiff’s agreement fora mortgage. 
Admittedly he did not receive actual notice. But the 
plaint mentioned the fact of the plaintiff's agree¬ 
ment having been registered as one ground of con¬ 
structive notice having been given to defendant 3; 
and it was also alleged that he had constructive 
notice by the fact that the plaintiff got possession of 
the property under his other agreement of 1st June 
1937. The plaintiff's possession, besides being in¬ 
conspicuous, would not in this case give constructive 
notice to defendant 3 within the meaning of S. 3, 

T. P. Act, because admittedly it came to an end 
before defendant 3’s lease was executed. As to the 
fact of its being registered giving defendant 3 con¬ 
structive notice (and admittedly it was registered h 
with all necessary formalities), the answer to the 
question would depend, according to the definition 
in S. 3, T. P. Act, upon whether the plaintm 8 
agreement for a mortgage was or was not compul¬ 
sorily registrable. If it was compulsorily registrable 
and was in fact properly registered, then defendants 
must be deemed to have received constructive notice, 
otherwise not. Ultimately the question depends 
upon whether the plaintiff's agreement creates a 

charge upon the property. If , .\ cre 5 tes R B .°f a i ! 1 8 a ; 
then it would have to be reg istered. But I may 

1. (’05) 32 Cal. 1130: 1 C. L. J. 542, Raghuba^s 

Sahai v. Phool Kumari. , 

2. (’07) 34 Cal. 257: 5 C. L. J. 148, Manmdra 

Chandra v. Secretary of State. 

3 (’13) 40 Cal. 503: 16 I. C. 849: 17 C. W. N. 64> 

Bhola Nath Roy v. Secretary °fStata. 

4. (’25)12 A.I.R.1925 All. 241: 84 I.C. 739. 47 All. 

291: 22 A.L.J. 1116, Muranlal v. E. V. David. 
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point out that no question of priority arises at all, 
unless the plaintiff has a charge over the properly 
by reason of his agreement. If it gives him no 
charge, then it is merely a document giving him a 
right to receive another document, and obviously 
cannot give him priority over defendant3’a register¬ 
ed lease of the property. 

An issue was framed by the trial Court dealing 
with the question of charge, and the formal finding 
is that the agreement for a mortgage gave the 
plaintiff a charge over the property. Bot in the 
judgment the only passage in support of the finding 
appears to be one in which the learned Judge eaya 
that the agreement gave the plaintiff an equitable 
mortgage because the money had already been ad¬ 
vanced. Herein he seems to be clearly wrong. It ia 
true that in 30 Bom. L. R. 305* the Privy Council 1 
described an agreement for a mortgage as being a 
valid agreement charging the property. 1 * But the 
question of charge was not before their Lordships, 
and the reason for granting specific performance of 
the agreement was that it was a valid agreement, 
not that it created a charge. In 29 Bom. L. R. 253° 
at p. 263 the question of an agreement for a mort¬ 
gage giving a charge over the property was consider¬ 
ed, though not definitely decided; and the remarks 
to be found in the judgment on the point indicate 
that, whatever may be the position in English law, 
such an agreement does not under Indian law give 
rise to a charge. That it does not ordinarily give 
rise either to an equitable mortgage or to a charge 
was definitely stated in 40 Bom.L.R. 545* atp. 647. 
Indeed, outside the presidency towns even deposit of 
title deeds will not give rise to an equitable mort¬ 
gage : see 28 Mad. 54. 8 Prima facie, therefore, the 
plaintiff does not obtain a charge over the properties 
and in consequence priority over defendant 3 by 
reason of his agreement for a mortgage. 

But on behalf of the plaintiff it is argued that we 
ought to read the agreement for a mortgage along 
with the other dooument executed on the same day, 
namely, the dooument under whioh the plaintiff 
gave limited possession for four months to defen¬ 
dant 3 npon certain conditions. Quite apart from 
the difficulty of construing one document by refer¬ 
ence to another, it is, I think, enough to say that 
upon the strength of hi6 agreement for a mortgage 
it would have been impossible for the plaintiff to 
obtain a deoreo for salo of the property in satisfac¬ 
tion of the debt and that we cannot read into that 
document any intention to creato a oharge at all. 
Ihat being so, the plaintiff is not entitled to priority 
over defendant 3, even if he gets specific perform¬ 
ance of hie agreement. It is, therefore, unnecessary 
to consider the further point taken by the appellant 
namely, that this is not a fit case for tho grant of 
specific performance. Tho result is that the appeal 
m allowed with costs, and the plaintiff’s suit must 
be dismissed as against defendant 3. As defendants 
oppoeed the suit on every point and put the plaintiff 
1° ,A° trouble of proving hia debts, he must bear 

half his oosta of the suit and the plaintiff must pay 
the othor half. The declarati on as to priority of the 

5 ; 1^28 P.O. 80 : 107 I. O. 337 : 55 

I. A. 107 : 7 Pat. 305 : 80 Born. L. R. 305 (P.O.), 
Jewan Lai Daga v. Nilmani Chaudhuri. 

M' 27 ) 14 A. I. R. 1927 Bom. 167 : 1011. C. 144 ; 

^°? 1, k. R. 253, Maneklal v. Saraspur Manu- 
lecturing Co. Ltd. 

7 :/ 80 ) 2 £ A * !• R* 1988 Bom. 357 : 177 I. C. 467 : 

646 > Waraan Janardhan. 

8 Shi° 5 R 28 Mad * 64, Konchadi Shanbhogue v. 


plaintiff over defendant 3 must be deleted from the e 
decree of the trial Court, and so must the clause as 
to the plaintiff getting possession on the execution 
of his mortgage and surrendering possession to de¬ 
fendant 3 when hi9 mortgage is paid off. The trial 
Court is directed to make such provisions in the 
mortgage deed as will protect the priority of defen¬ 
dant 3, and the mortgage to be executed in favour 
of the plaintiff must provide that possession shall 
be postponed until such time as it is possible for 
him to get possession, having regard to the terms of 
defendant 3’s lease. In other respects the order of 
the trial Court is confirmed. 

R-K. _ Appeal allowed , 
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Beaumont C. J. and Wassoodew J. 

Damodar Gopal v. Emperor . 

Criminal Appeal No. 220 of 1942, Decided on ' 
28th July 1942, against order made by Presidency 
Magistrate, Seventh Court, Dadar, Bombay. 

(a) Bombay Children Act (13 of 1924), S. 5— 
Object. 

The object of S. 5 is to exclude from the exercise 
of powers under the Act all Coarts other than those 
specified, and not to confer jurisdiction. (P 342c] 

(b) Bombay Children Act (13 of 1924), Ss. 51 
and 46^JuveniIe Court and Presidency Magis¬ 
trates—jurisdiction to try children is concurrent. 

The jurisdiction of the children’s Court is not 
exclusive; the other Presidency Magistrates can try 
cases in which children are concerned. (P 342e] 

J. C. Tarapore — for Accused. 

R. A . Jahagirdar , Government Pleader — 

^ for the Crown. 

BEAUMONT C. J.—This is an appeal from an j 
order made by the Presidency Magistrate, Seventh 
Court, in which he directed a child, who was 
tried before him, to be sent to a certified school. 
There is, I think, no doubt that the order was a 
wise order, if the Magistrate had power to make it. 
But it is urged on behalf of the appellant that tho 
Ordinary Presidency Magistrates have no power to 
try children, who, it is said, fall within the exclu¬ 
sive jurisdiction of the Juvenile Court. Section 46, 
Bombay Children Act, 1924, provides in sub-s. (1) 
that the Provincial Government may provide for 
tho establishment in any area of one or more sepa¬ 
rate Courts for the conduct of proceedings under tho 
Act at whioh the attendance of a child is required. 
Then there is a proviso : 

“that where a child is accused of an offence 
triable jointly with any other person not being a 
child, nothing in this sub-seotion shall affect. . h 
the powers jjl the Court, to try suoh other person 
under anvfl'her law for tho time being in force. 1 * 

Tho exi'A meaning of thntproviso is not, I think 
fro® from douot, since there may be a question whe¬ 
ther the Court namod is the Juvenile Court or the 
ordinary Court. Then thero is a second sub-seotion, 
which says that where no suoh separato Court has 
been ratablished, tho Court before whioh a child is 
brought shall deal with tho child under tho special 
procedure there laid down; the object being topre- 
vent a child being tried in the atmosphere of an 
ordinary police Court. Now, ifl had to deal with 
that section as an independent Code, apart from 
the provsions of the rest of the Act, I should say 
that the Juvenile Court, when established, was to 
have exclusive jurisdiction over cases at whioh the 
attendance of a ohild Is required. I think the pro¬ 
viso tends in that direction, because it seems to mo 
to be a saving of the powers of the ordinary Court 
to deal with adult offenders charged along with a 
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child, which seems to me to suggest that the powers 
of such Courts in relation to children are taken 
away. It would also seem to me strange on any 
other basis that whereas whilst no Juvenile Court 
has been established, the special procedure indicated 
in sub-s. (2) has to be observed, the sub-section does 
not in terms apply after the Juvenile Court has 
been established. If other Courts have concurrent 
jurisdiction, one would expect them to be bound, 
under sub-s. (2), to adopt the special procedure 
indicated in the ca6e of a child. 

When one turns to the notification of 14th June 
1927, by which the Government of Bombay con¬ 
stituted a Juvenile Court in the City of Bombay, 
we find that it was constituted for the conduct of 
all proceedings under the said Act, and Government 
then made certain rules, of which R. 9 provides 
that "all cases falling under the said Act shall be 
b taken before,and dealt with by the JuvenileCourt." 
So that it oertainly looks as if at the time when 
the Court was constituted it was intended that it 
should have exclusive jurisdiction. But it has to 
be noted that the rules framed in 1927 have been 
displaced by other rules brought into operation on 
27th March 1936, and those later rules do not con¬ 
tain any rule corresponding to R. 9 in the earlier 
rules. It is necessary also to notice other sections 
of the Bombay Children Act. Under S. 5 it is pro¬ 
vided that the powers conferred on Courts by this 
Act, shall be exercised only by (a) the High Court; 
(b) a Court of Session; (c) a District Magistrate; 
(d) a Sub-divisional Magistrate; (e) a salaried Pre¬ 
sidency Magistrate ; (f) any Juvenile Court con¬ 
stituted under S. 46; and (g) any Magistrate of the 
first class. So that under that section the powers 
can be exercised by salaried Presidency Magistrates 
as well as by any Juvenile Court. The objeot of 
that section seems to be to exclude from the exer¬ 
cise of powers under the Act all Courts other than 
those specified, and not to confer jurisdiction, and I 
am inclined to think that, notwithstanding that 
section, it would be open to Government to confer 
jurisdiction on the Juvenile Court to the exclusion 
of other Courts named. But, so far as that section 
goes, it indicates that the jurisdiction could be 
exercised both by Presidency Magistrates and by the 
Juvenile Court. Then S. 6 provides that : 

“(1) When any Magistrate not empowered to pass 
an order under this Act is of opinion that a child 
brought before him is a proper person to be sent to 
a certified school or to be dealt with in any other 
manner in whioh the case may bo dealt with under 
this Act, he shall record such opinion and submit 
d his proceedings and forward the child to the Dis¬ 
trict Magistrate or Sub-divisional Magistrate to 
whom be is subordinate or to the Magistrate presid¬ 
ing over the nearest Juvenile Court having jurisdic¬ 
tion in the case or in the City of Bombay to a 
salaried Presidency Magistrate." ... 

That section does not in terms say that the juris¬ 
diction of the Presidency Magistrates is confined to 
the trial before a Juvenile Court is established. But 
the strongest indication that the two Courts may 
function eide by side is to be found in S. 51, which 
provides that an appeal from an order made by a 
Court under various sections of the Act shall lie, it 
passed by a Juvenile Court, in the City of Bombay, 
to the Chief Presidency Magistrate; and if passed 
by a Court of Session or a Presidency Magistrate, 
to the High Court. That section seems to me to 
indicate clearly that you may have an order made 
under the provisions of the Act either by a Juvende 
Court or by a Presidency Magistrate. Reading the 
Bombay Children Act as a whole, I think, one must 


say that the jurisdiction of the Children's Court is 
not exclusive; the other Presidency Magistrates can 
try cases in which children are concerned. I reaoh 
that conclusion with a certain amount of regret, 
because I cannot help feeling that one object of the 
Bombay Children Act was to provide a special Court 
for the trial of a child, or a special procedure where 
there wsb no special Court, and it is, I think, a 
defect in the Act that prosecuting authorities may 
send children up before one of the ordinary Courts 
in a place where a Juvenile Court is available, and 
that the ordinary Court is not then bound under the 
Act to try the case by the special procedure. No 
doubt, R. 15 of the Rules of 1936 provides for a 
special procedure, but rules may be altered from 
time to time, and have not the stability of an Act. 
But I think the provisions of the Act taken as a 
whole make it impossible to say that the jurisdic¬ 
tion of the Juvenile Court is exclusive in relation to 
children. We must, therefore, dismiss the appeal. 

G.N./R.E. Appeal dismissed. 
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Beaumont C. J. and Wassoodew J. 
Babibai v. Emperor. 

Criminal Appln. No. 223 of 1942 (in Criminal 
Revn. Appln. No. 157 of 1942), Decided on 16th 
July 1942. 

Criminal P. C. (1898), S. 397 — Consecutive 
sentences — While undergoing first, same set 
aside—Second sentence runs from date of con¬ 
viction—Sentence already served must be taken 
into account—R. 392 of Jail Manual is invalid. 

When a conviction is set aside, the sentence 
imposed is not terminated from that date ; it is 
destroyed, and rendered null and void from its 
inception and the part of the sentence served cannot 
be attributed to the conviction. [P 343c] 

Where a person is awarded two consecutive sen¬ 
tences for separate offences and while undergoing 
the first the same is Get aside with the result that 
there is no sentence on that count, the sentence on 
the second count which i9 upheld must oommence 
from the date of oonviction and any part of the 
sentence already served must be attributed to the 
only sentence legally existing. Rule 392 of the Jail 
Manual is invalid: (1879) Rat. Un. Cr. C. 139 and 
(1890) Rat. Un.Cr.C. 523, Not foil.; (1850) 15 Q.B. 
974, Expl. % and Rel. on . [P 343h] 

Cr. P. C.— 

('41) Chitaley, S. 397 N. 7 Pt. 1. 

('41) Mitra, Page 1257 N. 1082. 

F. N. Chhatrapati — for Accused. 

R. A. Jahagirdar , Government Pleader — 

for the Crown. 

BEAUMONT C. J.—This is an application to 
the Court, which raises a question which must be o! 
common occurrence, and is of considerable impor¬ 
tance. The accused woman was convicted by one ol 
the Presidency Magistrates under Ss. 342 and 37d, 
Penal Code, and the Magistrate sentenced her to 
four months’ rigorous imprisonment on the oharge 
under S. 373, and to two months’ rigorous impri¬ 
sonment on the charge under S. 342. The aen ‘ en “f 
were passed on 8th April last, and the acoused was 
in prison until 13th May when she was ° n 

bail; so that she has served about five weeks Imp - 
sonment. Then on 25th 

S. 373 was set aside by th.s Court but the amvtt 
tion under S. 342 was upheld, and the accused 

thereupon surrendered to her bau. O ._. rnor 0 f 
An application was then made to the Gove nor o 
the jail where she is imprisoned to ascertain h 
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a view as to the date from which the sentence under 
S. 342, which was upheld by this Court, commenced, 
and, presumably relying on R. 392 of the Jail 
Manual, he expressed the view that the sentence 
under S. 342 would commence from the date on 
which the sentence under S. 373 was set aside. It 
will be noticed that the Magistrate gave no direc¬ 
tions as to the sentences being concurrent, aod, 
therefore, they were consecutive sentences. The 
learned Magistrate did not, in terms, direct that 
the sentence under S. 373 was to be served first, and 
that the sentence under S.342 was to commence on 
the expiration of the sentence under S. 373, though, 
in my view, it would have made no difference in 
the result if he had given such a direction. It seems 
to me, apart from authority, that where a person 
has been convicted of two offences, and given sepa¬ 
rate sentences on each, and one of those conviotions 
fr is subsequently set aside, with the result that there 
is no sentence on that count, the necessary result 
most be that the sentence on the coant which iB 
upheld will commence from the date when the sen¬ 
tence was imposed. Rule 392 of the Jail Manual i6 
in these terms : 

" If a prisoner is awarded two sentences for sepa¬ 
rate offences and while undergoing the first the 
same is reversed on appeal, the second sentence 
shall, in the absence of any direction to the contrary 
in the writ or warrant, commence to count from the 
date on which the first waa reversed/’ 

Prima facie, I should say that that rule is invalid. 
It ie not the funotion of the jail authorities to deter¬ 
mine the length of a sentence passed upon a pri¬ 
soner, and the application of the rule id the present 
case would result in a prisoner sentenced to a term 
c of two months’ rigorous imprisonment only having 
to serve a term of two months and five weeks. But 
our attention has been drawn to two rulings of 
Judges of this Court, Rat. Un. Cr.C. 139* and Rat. 
Un. Cr, C. 623, 2 whiob afford some justification for 
the rule. The first case occurred in 1879 and seems 
to have been a ruling given upon a letter from a 
Sessions Judge. The second caae in Rat. Un. Cr. C. 
6282 gave rise to a resolution of the Chief Justice 
and certain Judges in the following terms: 

'The criminal ruling of 21st April 1879 that 
where a person already undergoing a sentence of 
imprisonment is sentenced to imprisonment whioh 
ib ordered to commence after the expiration of the 
imprisonment to whioh he has been previously sen¬ 
tenced, such imprisonment commences from the 
time it is ordered to commence, viz., from the ex- 
piration of the previous imprisonment, whether by 
J 0 ™™ or completion of the punishment, is adhered 
to after consideration in (1860) 16 Q. B. 974,3 and 
the Madras High Court Criminal Proceedings No 

Sg f« h 1879, quoted at WeSsTrimt 

nal Rulings, Edn. 3, page 993. 

Where, therefore, a person was oonvioted on the 
same day in two separate cases and sentenced to a 

!?£?/« 1 ? priB< ! ninen , t toe^Mnd the Court order- 
ed that the sentence in the second caae should com- 

“® n “ on ,he fPiwtlon of the aentence In the first, 
and the convlotlon and sentenoe in the first caw 

J"® " Te ”® d l in appeal after the accused had under- 
gone the whole of that sentence : 

Held, that the sen tence in the second case com- 

•sSJWSAAf ,!S ’ 

Kh’^dof 8 *' Un ‘ ° r ’ °- 623, ^'Empress 'Z 

» 86 * 


menced to run after the expiration of the sentence 
in the first, and not before.” 

With all respect to the learned Judges who passed 
that resolution they have misunderstood the English 
case to which they refer, and have fallen into the 
error of supposing that when a conviction is set 
aside in appeal, the sentence is thereupon terminated, 
as it would be if the Court reduced the sentence, 
to the period already served. When a conviction is! 
set aside, the sentence imposed is not terminated 
from that date; it is destroyed, and rendered null 
and void from ita inception. No donbt in cases of 
serious crimes, when bail cannot be properly allow¬ 
ed, it inevitably happens that part of the sentence 
ie served before it can be set aside; but the impri¬ 
sonment in such cases cannot be attributed to the 
conviction. If a man is sentenced to five years' rigo¬ 
rous imprisonment for dacoity, and his conviction 
is set aside after he has been in prison for two 
months, it would be grossly improper, and quite 
untrue, to say that be has served a sentence of two 
months’ rigorous imprisonment for dacoity. What 
has happened is that he has been detained in one of 
His Majesty's Prisons, and subsequent events show 
that he ought not to have been so detained. 

Where the Court, or the Legislature as in S. 397, 
Criminal P. C., directs that a subsequent sentence 
shall commence on the expiration of a prior sen¬ 
tence, the direction presupposes the existence of a 
legal prior sentence. If the prior sentence is des¬ 
troyed, a literal compliance with the direction 
would result in the failure also of the subsequent 
sentence for lack of a starting point. That was tho 
question whioh arose in the English case in (I860) 
16 Q. B. 974 5 on which the Judges of this Court 
purported to act. In that cose there were conviotions 
on four counts, and tho imprisonment on the first 
count was “for the space of two months now next 
ensuing,” on the second count, “for the further 
space of two months, to be computed from and after 
the end and expiration of his imprisonment” for 
the offence mentioned in the first count; on the 
third count, for the further space of two months 
to be computed in like manner from the end of tho 
imprisonment on the second oount; and on the 
fourth count, for the further space of two months 
to be computed in like manner from the end of the 
imprisonment on the third oount. The third count 
was adjudged on error to be insufficient, so that the 
sentenoe on that oount dropped out, and it was 
argued that the sentence on the fourth count there¬ 
fore failed. The Court held that the sentence on the 

u Ur !tT Dt no } ^didated by the failure of 
tho third count, and that the imprisonment on it 
wag to be computed from the end of the imprison¬ 
ment on the second count. e 

It follows from that ruling that where there are 
two sentonces, the second to commence on the expi. 
ration of the first, and the first ie set aside, the 
eecond sentence must commence from the date of 
conviction. In the present case, the order In whioh 
the sentences were to take effect was not determined, 

of . th ® 8eaten “ S80r ^ moat be attrl- 
buted to the only sentenoe legally existing. The ao- 

cused therefore must be deemed to have oommenoed 

hw sentence on Sth April 1942, and to have servSi 

m l ?* that 8 ® nt€nce d<wn to 18th May. ShJ 

Si h r^°° m ^ l h ® rea ‘ of «» ‘wo months as 
from the date on whioh she surrendered to her Ml 

£SiJ M «' K”; 

WASSOODEW J. _ I 
lN,/R ' E ' Order accordingly. 
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Beaumont C. J. andWassoodew J. 
Gurunath Eknath Sukre — Applicant 

v. 

Laxmibai Govind Eanista — Opponent. 

Civil Revn. Appln. No. 348 of 1941, Decided on 
26th June 1942, from order made by Assist. Judge, 
Sholapur, in Misc. Appeal No. 19 of 1940. 

(a) Civil P. C. (1908), O. 9, R. 6 — Words 
“Court may proceed ex parte**—Meaning of. 

The direction in 0. 9, R. 6 that the Court may 
proceed ex parte does not mean that the Court may 
decree the plaintiff’s case without hearing any evi¬ 
dence because the defendant is absent. It means 
that the Court can hear the evidence of the plain- 
tifl in the absence of the defendant, and make 6uch 
order as that evidence justifies. [P 344(7) 

& q # p . q 

(’40) Chitaley, 0. 9, R. 6, N. 2, Pts. 5, 6. 

(’41) Mulla, Page 634, Note “Ex parte decree.” 

(b) Civil P. C. (1908), O. 17, R. 2, O. 9, 
Rr. 13 and 6—Case adjourned — Defendant ab¬ 
sent—Procedure—Court can proceed ex parte— 
Defendant can apply under O. 9, R. 13. 

In dealing with an adjourned case under 0. 17, 
R. 2 in the absence of the defendant the Court can 
either grant an adjournment to enable the defen¬ 
dant to appear or proceed in his absence ex parte. 
But if the latter course is adopted, the defendant is 
entitled under 0.9, R. 13 to apply to get the decree 
set aside : (’25) 12 A. I. R. 1925 Bom. 328 and 
(•41) 28 A. I. R. 1941 Bom. 83, Expl. [P 344/t) 

C. P. C. ■— 

(’40) Chitaley, 0. 9, R. 6, N. 1, Pts. 1, 2 ; 0. 9, 
e R. 13, N. 6, Pts. 3, 4, 5 ; 0. 17. R. 2, N. 7, Pt. 3. 

(’41) Mulla, Page 706, Pts. (i), (j). 

P. B. Gajendragadhar — for Applicant. 

M. E. Chhatrapati — tor Opponent. 

BEAUMONT C. J. — This is a revision appli¬ 
cation against an order made in appeal by the 
Assistant Judge of Sholapur. The matter has been 
referred to a Bench, because it was thought that 
there is some conflict between the decisions of this 
Court in 27 Bom. L. R. 4771 and 42 Bom. L. R. 
1111,2 and that this case is one of a similar charac¬ 
ter. In point of fact, this case is governed by differ¬ 
ent considerations. The difficulty which arises in 
all these cases is as to the application of 0. 9 in 
cases in which there has been an adjournment, and 
which fall under 0. 17, R. 2, Civil P. C 1908. In 
the present case, the hearing was fixed for 14th 
d February 1939, and there was an adjournment to 
16th February, and on that date the defendant ap- 
plied for a further adjournment which was refused. 
The learned trial Judge then heard the evidence of 
the plaintiff, and gave judgment in his favour. Sub- 
sequently the defendant applied under 0. 9, R. 13, 
Civil P. C., to set the judgment aside, on the ground 
that it had been passed ex parte. The learned trial 
Judge held that the decree was not made ex parte, 
but was passed on merits, and, therefore, it could 
only be reversed in appeal. In appeal, the learned 
Assistant Judge held that the decree had been passed 
ex parte, and that the learned trial Judge ought, 
therefore, to have dealt with the application to set 
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it a9ide under 0. 9, R. 13. Now, 0. 17, R. 2, deals 
with cases which have been adjourned, and provides, 
“ where, on any day to which the hearing of the 
suit is adjourned, the parties or any of them fail to 
appear, the Court may proceed to dispose of the suit 
in one of the modes directed in that behalf by 0. 9 
or make such other order as it thinks fit.” 

In 42 Bom. L. R. llll 2 the plaintiff had failed 
to appear at the hearing of an adjourned suit, and 
in such a case 0. 9, R. 8 provides that the Court 
shall make an order that the 6nit be dismissed, 
except so far as the defendant admits the claim. 
Then R. 9 enables the plaintiff, where a suit has 
been dismissed under R. 8, to apply to get the dis¬ 
missal set aside on the terms mentioned. In that 
case the Court pointed out that under 0. 17, R. 2, 
the Court could proceed with the matter under 0. 9 
or make such other order as it thought fit, and that 
if there was proper material before it, the Court 
might pass an order on merits. In that particular 
case, the Court held that there was no material on 
which the Court could make an order on merits, 
and this would generally be so if the plaintiff has 
not appeared. But it is possible that in such a case 
there might be material which would enable the 
Court to deal with the plaintiff’s claim, in whole or 
in part, on merits. The suggested conflict between 
that case and the case in 27 Bom. L. R.477 1 which, 
was also a case of the plaintiff being in default, is 
that the Court did in that case express the view 
that the Judge was bound to make an order under 
R. 9 of 0. 9. It is true that the Court did not refer 
to the concluding words in 0. 17, R# 2, which give 
the Court a discretion to make such other order as 
it thinks fit, bat presumably the Court considered 
that there was no case for acting under that power, 
and that it was not material to mention it. In my 
view there is no real conflict between the two cases. 

But the present case is not a case of a plaintiff in 
default; it is a case of a defendant in default, and, 
as to that, different provisions of 0.9, apply. Rule 6 
provides that where the plaintiff appears and the 
defendant does not appear at the hearing, and it 
is proved that the summons was duly served, the 
Court may proceed ex parte ; and then under R. 18 
where a decree is made ex parte against a defen¬ 
dant, he may apply to the Court to set the order 
aside. A direction that the Court may prooeed ex 
parte does not mean that the Court may decree the 
plaintiff's case without hearing any evidence beoause 
the defendant is absent. It means that the Court 
can hear the evidenoe oi the plaintifl in the absence 
of the defendant, and make such order as that evi¬ 
dence justifies. In dealing with an adjourned case 
under 0. 17, R. 2, in the absenoe of the defendant, 
I find it difficult to see what ooorse is open to the 
Court except to grant an adjournment to enablethe 
defendant to appear, or to proceed to hu^ j, “ 

parte. But if the latter course is adopted, as it was 

in this case, the defendant is entitled under R.13 
of 0. 9, to apply to get the deoree set aside. In the 
present case suoh an application wasi made^ and 

I agree with the learned Aesktant Judge hat the 

learned trial Judge was bound to deal with that 
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right, and the application will 

tfl. O'. - 

j.—I agree. . 

Application dismissed. 


but that is wrong 
Assistant Jud 
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